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The  Supreme  Court 


STATE  OIP  WASHINGTON 


[No.  4474.     Decide*  May  4,  1908.] 

Caixie  Hughes,  Appellant,  v.  Sew  Tobk  Life  Ihsttr- 
ahtce  CoMPAinr,  Respondent 

ISSUBANCB  —  ACTION  ON  POLICY  —  ESTOPPEL. 

The  fact  that  plaintiff  was  misled  by  a  mistake  of  defendant 
into  abandoning  a  contemplated  action  on  a  policy  of  life  insur- 
ance for  a  larger  sum,  and  Induced  into  commencing  another  one 
on  the  strength  of  defendant's  admission  that  the  insured  had 
signed  a  substituted  application  calling  for  a  different  form  of 
policy,  would  not  estop  defendant  from  setting  up  the  truth, 
where  there  is  no  showing  that  the  contemplated  action  was  a 
valid  one  and  is  no  longer  open  to  plaintiff,  and  the  costs  of  th+ 
present  action  appear  to  be  the  only  Injury  suffered. 

SAME  —  PLEADING  —  ISSUES. 

In  an  action  on  a  policy  of  life  insurance,  to  which  the  com- 
pany set  up  the  defense  that  the  application  therefor  had  sere* 
been  signed  by  deceased  and  that  the  copy  furnished  plaintiff  pur- 
porting that  he  had  signed  same  was  a  mistake  on  the  com- 
pany's part,  the  sustaining  of  a  demurrer  to  a  reply  setting  up 
estoppel  to  deny  the  signature,  but  which  failed  to  deny  tho  af- 
firmative allegations  of  the  answer,  would  leave  no  issue  upon 
the  genuineness  of  the  signature  of  the  Insured. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.     Affirmed. 

1-32  WASH. 
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Opinion  of  the  Court. — Ftjixebton,  C.  J.       [32  Wash. 

Benson  &  Aust,  for  appellant: 

That  the  facts  as  shown  by  the  records  in  this  case  make 
a  clear  case  of  estoppel  in  favor  of  appellant  seems  to  be 
shown  by  the  following  cases :  Meister  v.  Birney,  24  Mich. 
440;  Polk  v.  Williams,  52  S.  W.  34;  Van  Eter  v.  Gross- 
man,  4  K  W.  216 ;  Robb  v.  Shepard,  15  K  W.  76 ;  Bige- 
low,  Estoppel,  621. 

Emmons  &  Emmons  and  H.  T.  Granger,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  C.  J. — The  appellant  is  the  widow  of 
Archie  Hughes,  deceased,  and  the  respondent  is  a  life  in- 
surance company.  On  August  27,  1898,  Archie  Hughes 
made  application  to  the  respondent,  through  its  agent  at 
North  Yakima,  in  this  state,  for  a  policy  of  insurance  for 
the  sum  of  $1,500  on  the  company's  "Ordinary  Life,  20 
Year  Accumulation  Plan,"  with  premium  return  equal  to 
all  premiums  paid,  paying  to  the  agent  the  first  premiums 
of  $41.25,  who  gave  him  a  receipt  therefor  acknowledging 
the  payment,  and  agreeing  to  return  the  amount  paid  in 
case  the  application  should  not  be  accepted  by  the  com- 
pany. The  company,  on  receipt  of  the  application,  de- 
clined to  accept  it  on  the  plan  applied  for,  but  offered  to 
accept  it  on  their  "Adjustable  Accumulation,  Ordinary 
Life,  20  Year  Accumulation  Plan,"  with  life  lien,  but 
without  premium  return.  Under  this  plan  the  amount 
payable  in  case  of  death  the  first  year  was  $920.20,  which 
amount  would  increase  yearly  thereafter  by  the  amount  of 
the  annual  premium  of  $37.05  until  the  premiums  added 
to  the  first  sum  amounted  to  $1,500.  A  policy  was  ac- 
cordingly prepared  on  this  plan,  and  sent  to  the  agent,  to 
be  delivered  to  the  applicant  on  his  acceptance  thereof,  to 


HUGHES  v.  NEW  YORK  LIFE  INS.  CO. 


May  1903.]      Opinion  of  the  Court. — Fullebton,  C.  J. 

be  indicated  by  his  signature  to  an  amended  application,  a 
form  for  which  was  sent  with  the  policy.  This  policy 
was  not  delivered,  but  was  returned  to  the  company  under 
date  of  October,  1898,  and  afterwards  canceled  by  it.  In 
Xovember  following  the  cashier  of  the  respondent's  North 
Pacific  branch  office  telegraphed  the  respondent  to  forward 
the  policy,  saying  that  the  agent  could  deliver  it.  On  re- 
ceipt of  the  telegram  a  new  policy  was  made  out  by  the 
company,  being  a  duplicate  of  the  former  one,  with  the 
exception  that  the  insurance  was  to  begin  on  a  later  date, 
and  forwarded  the  same  to  the  agent,  to  be  delivered  on 
the  applicant's  signing  the  amended  application.  This 
policy  was  also  returned  to  the  company  under  date  of  the 
25th  of  November,  1898,  with  the  information  that  it 
could  not  be  delivered.  On  December  5th,  following,  in 
accordance  with  the  practice  of  the  company,  a  circular 
letter  was  sent  to  Mr.  Hughes,  calling  his  attention  to  the 
fact  that  the  policy  issued  on  his  life  had  been  returned 
and  canceled,  and  asking  why  it  was  not  accepted.  To  this 
Mr.  Hughes  replied  that  he  had  not  seen  any  agent  of  the 
company  since  he  made  application  for  the  insurance  and 
paid  the  premium  to  the  agent  The  company  then  took 
the  matter  up  with  their  branch  office.  The  cashier  of 
the  branch  office  wrote  Mr.  Hughes,  inquiring  concerning 
the  matter,  and  received  a  reply  from  him  in  effect  the 
same  as  his  former  letter  to  the  company.  Pending  the 
settlement  of  the  matter,  Mr.  Hughes  died.  After  his 
death  the  attorneys  for  Mrs.  Hughes  took  up  the  matter 
with  the  company,  who,  at  their  request,  forwarded  them 
copies  of  all  of  the  papers  in  its  possession  regarding  the 
matter,  including  the  original  application,  the  proposed 
amended  application,  the  policy  proffered  thereunder,  and 
the  correspondence  had  between  the  company  and  Mr. 
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Hughes  and  the  company  and  its  several  agents.  In  the 
same  letter  it  stated  it  had  nothing  to  show  whether  the 
premium  had  been  returned  to  Mr.  Hughes  or  not,  but 
that,  if  it  had  not  been  so  returned,  it  would  pay  it  back 
on  the  return  of  the  receipt  given  therefor.  In  transcrib- 
ing the  proposed  amended  application  it  was  made  to  ap- 
pear that  it  had  been  signed  by  Mr.  Hughes.  The  appel- 
lant thereupon  commenced  this  action  for  the  sum  of 
$957.25,  being  the  amount  that  would  have  been  due  upon 
the  policy  offered  to  Mr.  Hughes  by  the  company,  had  it 
been  accepted,  on  death  occurring  during  the  second  year 
of  the  existence  of  the  policy.  In  her  complaint  the  ap- 
pellant declared  as  upon  an  executed  contract  of  insur- 
ance, she  averred  the  making  of  the  original  application, 
the  payment  of  the  required  premium,  and  the  refusal  of 
the  company  to  issue  a  policy  thereon.  She  then  averred 
the  execution  and  delivery  by  her  husband  of  the  amended 
application,  setting  the  same  out  as  it  appeared  in  the  copy 
sent  her  attorneys  by  the  respondent,  and  averred  that  the 
company  issued  and  forwarded  for  delivery  to  her  hus- 
band a  policy  of  insurance  in  pursuance  thereof.  The 
company  denied  that  the  second  application  was  ever  exe- 
cuted by  the  applicant,  Hughes,  or  delivered  by  him  to  the 
respondent,  or  that  it  had  ever  delivered  or  contracted  to 
deliver  to  Hughes  a  policy  of  insurance,  and  pleading  af- 
firmatively the  facts  substantially  as  we  have  recited  them. 
To  the  answer  the  appellant  replied  that  neither  she  nor 
her  attorneys  had  any  knowledge  of  what  had  transpired 
between  the  applicant  and  the  respondent,  but  that  her 
attorneys  had  written  the  respondent  inquiring  concerning 
the  facts,  and  that  in  response  to  such  inquiries  the  re- 
spondent had  forwarded  them  copies  of  the  application  and 
the  amended  application  and  insurance  policy  as  set  out 
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in  the  complaint;  that  the  appellant  and  her  attorneys  re- 
lied upon  such  information,  "and  especially  upon  that  por- 
tion thereof  which  purported  to  be  the  signature  of  Archie 
Hughes  to  his  said  amendment  to  his  application,  and  that 
this  action  was  brought  relying  thereon  in  the  belief  by 
appellant  and  her  attorneys  that  Archie  Hughes  had  in 
fact  signed  said  amendment  to  said  application.91  She 
further  averred  that  her  counsel  had  been  intending  and 
expecting  to  bring  an  action  on  a  contract  of  insurance  for 
the  sum  of  $1,500,  but,  on  receiving  the  several  papers 
set  out  from  the  company,  they  abandoned  all  thought  of 
such  an  action,  and  instituted  the  present  one.  She  prayed 
that  the  respondent  be  adjudged  to  be  estopped  from  as- 
serting that  Archie  Hughes  had  not  in  fact  executed  the 
amended  application.  A  demurrer  was  interposed  and  sus- 
tained to  the  reply,  and  on  a  trial  had  on  the  remaining  is- 
sues the  appellant  was  nonsuited. 

Two  questions  are  urged  on  the  appeal:  (1)  Did  the 
court  err  in  sustaining  the  demurrer  to  the  reply  ?  and  (2) 
did  the  court  err  in  granting  a  nonsuit  ? 

1.  The  doctrine  of  estoppel  is  of  equitable  origin,  and 
is  founded  upon  principles  of  equity  and  justice.  It  is 
applied  to  conclude  a  party  who,  by  his  acts  or  admissions, 
has  influenced  the  conduct  of  another,  only  when  in  good 
conscience  and  honest  dealing  he  ought  not  to  be  permitted 
to  gainsay  them.  When  an  admission  is  relied  upon  to 
work  an  estoppel,  and  it  has  been  made  by  mistake,  or 
without  any  intent  to  injure  another,  it  is  only  in  extreme 
cases  that  the  law  will  not  permit  the  party  making  the 
admission  to  show  the  truth.  Before  that  result  will  fol- 
low, it  must  appear  that  the  admission  was  made  under 
circumstances  showing  gross,  if  not  culpable,  negligence ; 
and  the  other  party  must  have  acted  thereon  to  his  ma- 
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terial  injury.  The  reply  of  the  appellant  does  not  make  a 
case  within  these  principles.  While  she  alleges  she  aban- 
doned a  contemplated  action  for  a  larger  sum,  and  com- 
menced the  present  one  on  the  strength  of  the  respondent's 
admission,  she  does  not  allege  that  her  contemplated  action 
was  a  valid  action,  nor  one  in  which  she  had  reasonable 
cause  to  believe  she  could  recover ;  nor  does  she  allege  that 
the  same  is  not  now  open  to  her.  Her  only  injury,  there- 
fore, has  been  the  costs  of  the  present  action;  and  costs 
incurred  in  litigation  are  insufficient  to  constitute  the  basis 
of  an  estoppel.  Warder  v.  Baker,  54  Wis.  49  (11  N.  W. 
342) ;  Frei  v.  McMurdo,  101  Wis.  423  (77  N.  W.  915). 
2.  On  the  trial  of  the  cause  the  appellant  introduced 
in  evidence  the  correspondence  between  her  attorneys  and 
the  respondent,  the  several  copies  of  the  instruments  set 
out  in  the  complaint,  and  then  offered  to  show  that  she 
commenced  this  action  relying  upon  the  admission  con- 
tained in  the  copy  of  the  amended  application  above  men- 
tioned, and  was  misled  thereby.  This  proffered  evidence 
was  rejected  by  the  court,  and,  as  we  have  before  stated,  a 
nonsuit  entered  against  the  appellant.  The  appellant  now 
insists  that  she  was  entitled  to  go  to  the  jury  on  the  ques- 
tion whether  or  not  the  amended  application  was  in  fact 
signed  by  Archie  Hughes,  of  which  fact,  she  contends, 
the  admission  of  the  respondent  was  some  evidence.  But 
appellant  has  apparently  overlooked  the  fact  that  this  ques- 
tion was  not  in  issue.  True,  the  appellant  alleged  that  it 
had  been  so  executed  in  her  complaint,  which  was  denied 
in  the  answer;  but  the  answer  also  affirmatively  set  forth 
the  entire  transaction  between  the  respondent  and  the  ap- 
plicant, Hughes,  in  which  it  was  averred  specially  that 
the  amended  application  was  never  signed.  The  reply  did 
not  put  in  issue  the  truth  of  the  affirmative  matter  thus 
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set  up  in  the  answer,  but  sought  to  avoid  its  effect  by 
pleading  matters  which  were  thought  to  stop  the  assertion 
of  the  truth.  When  the  reply  was  held  insufficient,  there- 
fore, there  was  no  issue  of  fact  on  the  question  suggested 
to  submit  to  the  jury,  and  hence  there  could  be  no  error 
on  the  part  of  the  court  in  refusing  so  to  do. 

The  judgment  is  affirmed. 

Mount,  Dunbar,  Anders  and  Hadley,  JJ.,  concur. 


[No.  4392.     Decided  May  5,  1903.] 

The  State  of  Washington,  Respondent,  v.  Joseph  Mel- 
vern,  Appellant. 


CRIMINAL       LAW  —  INFORMATION  —  JURISDICTION       OF       COURT  - 
SUMPTIONS. 

In  a  prosecution  by  information,  It  will  be  presumed,  in  sup- 
port of  the  jurisdiction  of  the  superior  court,  in  the  absence  of  a 
contrary  showing,  that  the  defendant  was  not  at  the  time  under 
indictment  for  the  offense  with  which  he  is  charged,  that  the 
court  was  in  session,  and  that  the  grand  jury  was  not  in  session 
when  the  information  was  filed. 

SAME  —  QUASHING  INFORMATION  —  GROUNDS. 

Under  Bal.  Code,  §6892,  prescribing  the  grounds  for  sitting 
aside  an  information,  it  was  not  error  for  the  court  to  refuse  to 
quash  an  information  upon  the  alleged  grounds  that  no  warrant 
had  ever  been  issued  for  the  arrest  of  defendant,  that  he  had 
never  had  a  preliminary  examination,  and  that,  at  the  time  the 
information  was  filed,  he  was  restrained  of  his  liberty. 

8AME PROSECUTION      BY      INFORMATION  —  ALLEGATION      OF      PRERE- 
QUISITES. 

The  existence  of  the  facts  or  conditions  which  the  statute 
enumerates  as  prerequisites  to  the  right  to  prosecute  by  informa- 
tion need  not  be  set  forth  in  the  information  itself. 

SAME JURISDICTION  OF  PERSON  OF  ACCUSED. 

The  fact  that  a  defendant  was  arrested,  in  the  first  instance, 
by  a  person  not  having  a  lawful  warrant  therefor  would  not  be 
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ground  for  reversal  of  the  Judgment  for  lack  of  Jurisdiction  of 
the  person  of  defendant,  when  It  appears  that  he  was  In  fact  in 
the  custody  of  an  officer,  was  present  In  court  on  the  day  of  his 
arraignment,  entered  a  plea  of  not  guilty,  and  was  in  court 
throughout  the  trial. 

TRIAL  —  COMPETENCY  OF  EXPERTS  —  BT  WHOM  DETERMINED. 

The  competency  of  a  witness  to  express  an  opinion  upon  a  pro- 
fessional or  scientific  matter  is  a  preliminary  question  for  the 
trial  court  to  decide. 

SAME — OBJECTIONS  TO  EVIDENCE  —  WITHDRAWAL. 

Objections  to  testimony  will  not  be  considered  on  appeal, 
when  the  objections  were  immediately  withdrawn  in  the  trial 
court,  after  being  made  there. 

SAME  —  TIMELINESS  OF  OBJECTIONS.. 

An  objection  to  a  ruling  of  the  court  on  the  admission  of  evi- 
dence must  be  interposed,  under  Bal.  Code,  §  5055,  at  the  time  it 
was  made,  and  not  afterwards. 

WITNESSES  —  CROSS-EXAMINATION  OF  ACCUSED. 

Cross-examination  of  the  accused,  when  testifying  in  his 
own  behalf,  as  to  his  past  life,  conduct,  habits,  and  associates 
was  proper,  where,  in  his  direct  examination,  he  had  given  testi- 
mony as  to  his  life,  occupation,  and  habits  at  the  various  places 
where  he  had  resided  from  childhood  down  to  date  of  the  crime 
with  which  he  was  charged. 

SAME  —  CREDIBILITY. 

Where  an  accused  testifies  in  his  own  behalf,  he  is  subject  to 
cross-examination  to  impair  his  credit  as  a  witness  to  the  same 
extent  that  any  other  witness  is. 

MURDER  —  EVIDENCE  —  TESTIMONY  OF  NON-EXPERTS. 

Testimony  relative  to  the  probable  distance  at  which  a  re- 
volver was  held  from  the  head  of  deceased  when  it  was  dis- 
charged by  one  who  had  experimented  with  the  revolver  for  the 
purpose  of  ascertaining  at  what  distance  powder  marks  similar 
to  those  on  the  face  of  deceased  would  be  produced  is  not  expert 
testimony  and  therefore  would  pot  require  that  the  witness  qual- 
ify as  an  expert. 

SAME  —  INSTRUCTIONS — OVERCOMING     PRESUMPTION     OF    MURDER    IN 
SECOND  DEGREE. 

An  instruction  that  "where  a  homicide  is  proved  beyond  a 
reasonable  doubt,  the  presumption  is  that  it  is  murder  in  the  sec- 
ond degree.  If  the  state  would  elevate  it  to  murder  in  the  first 
degree,  it  must  establish  the  characteristics  of  that  crime,  and  if 
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.the  prisoner  would  reduce  it  to  manslaughter  the  burden  is  on 
him/'  is  not  open  to  the  objection  that  it  charges  the  Jury  the 
burden  is  on  defendant  to  prove  himself  not  guilty  of  murder 
in  the  second  degree. 

SAME  —  IimBEST  OF  ACCUSED. 

An  instruction  that  the  Jury  hare  a  right  to  take  into  con- 
sideration the  interest  in  the  verdict  of  a  defendant  who  has  tes- 
tified in  his  own  behalf  is  not  erroneous  on  the  ground  of  preju- 
dicing the  defendant  by  specially  directing  attention  to  his  tes- 
timony. 

SAME  —  ACCUSED  AS  WITNESS  —  FAJL8U8  IN  UNO  FALSUS  IN  TOTO. 

An  instruction  that  a  defendant  upon  the  witness  stand  sub- 
jects himself  to  all  the  rules  governing  the  credibility  of  wit- 
nesses, among  them  the  rule  that  if  the  Jury  believe  any  witness 
has  sworn  falsely  as  to  anything  material  to  the  issues,  they  are 
at  liberty  to  disregard  his  entire  testimony,  except  where  it  is 
corroborated,  Is  a  correct  statement  of  the  law. 

Appeal  from  Superior  Court,  Snohomish  County. — Hon. 
John  C.  Denney,  Judge.    Affirmed. 

/.  W.  Heffner  (8.  A.  Bostwick,  of  counsel),  for  appel- 
lant 

H.  D.  Cooley,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Actdebs,  J. — The  defendant,  Joseph  Melvern  (appel- 
lant here),  was  convicted  in  the  superior  court  of  Snoho* 
mish  county  of  murder  in  the  second  degree,  upon  the 
trial  of  an  information  charging  him  with  murder  in  the 
first  degree  for  the  killing  of  one  Clara  Melvern  by  shoot- 
ing her  with  a  pistol.  A  motion  for  a  new  trial  was  filed 
and  overruled,  and  the  court  thereupon  sentenced  the  de- 
fendant to  the  penitentiary  for  the  period  of  twenty  years. 
The  information  on  which  the  appellant  was  tried  was 
filed  on  March  1,  1902.  On  April  28,  1902,  the  appel- 
lant filed  a  motion  to  set  aside  the  information,  which  mo- 
tion was  denied  and  an  exception  noted.     Immediately 
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thereafter  a  demurrer  to  the  information  was  filed  which* 
the  court  overruled,  to  which  ruling  the  appellant  excepted. 
The  superior  court  was  asked  to  quash  and  set  aside  the 
information  upon  the  ground  that  the  defendant  had  been 
held  and  confined  in  the  jail  of  Snohomish  county,  Wash- 
ington, since  February  21,  1902,  without  due  process  of 
law,  for  the  reasons:  (1)  That  no  warrant  had  ever  been 
issued  for  his  arrest  upon  any  charge;  (2)  that  he  had  not 
been  held  by  virtue  of  any  warrant  issued  upon  any 
charge;  (3)  that  the  defendant  had  never  had  a  prelimi- 
nary examination  in  this  cause  before  any  committing 
magistrate;  (4)  that  at  the  time  the  information  in  this 
cause  was  filed  the  defendant  was  restrained  of  his  liberty, 
and,  by  reason  of  the  premises,  the  court  had  no  jurisdic- 
tion over  the  person  of  the  defendant.  This  motion  was 
based  on  the  affidavit  of  the  defendant,  filed  therewith, 
and  the  records  of  the  cause.  It  is  insisted  by  the  learned 
counsel  for  appellant  that  the  court  erred  in  denying  this 
motion  for  the  reason  that  the  prosecuting  attorney  had 
no  right  or  jurisdiction,  under  §  6802,  Bal.  Code,  to  file 
the  information  prior  to  the  filing  of  a  complaint  charging 
the  appellant  with  the  commission  of  an  offense,  and  a 
hearing  thereon  before  a  committing  magistrate.  Subdi- 
vision 4  of  said  §  6802  provides  that  offenses  may  be  pros- 
ecuted in  the  superior  courts  by  information,  "Whenever 
a  public  offense  has  been  committed,  and  the  party  charged 
with  the  offense  is  not  already  under  indictment  therefor, 
and  the  court  is  in  session  and  the  grand  jury  is  not  in  ses- 
sion or  has  been  discharged;"  and  there  is  nothing  in  the 
affidavit  upon  which  the  motion  was  based,  or  elsewhere 
in  the  record,  showing  that  the  appellant  was  already  un- 
der indictment,  that  the  court  was  not  in  session,  or  that 
the  grand  jury  was  in  session,  at  the  time  the  information 
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was  filed.  And,  inasmuch  as  the  superior  courts  of  this 
state  are  courts  of  general  jurisdiction,  it  must  be  pre- 
sumed that  the  trial  court  had  authority  to  entertain  a 
prosecution  of  the  appellant  by  information,  although  the 
record  does  not  affirmatively  show  the  existence  of  the  con- 
ditions under  which  an  information  may  be  filed.  In 
other  words,  it  will  be  presumed,  for  the  purposes  of  this 
case,  in  the  absence  of  a  contrary  showing,  that  the  appel- 
lant was  not  already  under  indictment  for  the  offense  with 
which  he  was  charged,  that  the  court  was  in  session  and 
that  the  grand  jury  was  not  in  session  when  the  prosecuting 
attorney  filed  his  information.  See  State  v.  McGUvery, 
20  Wash.  240  (55  Pac.  115) ;  Nichols  v.  State,  127  Ind. 
413  (26  N.  E.  839).  Moreover,  no  provision  is  made  by 
our  statute  for  quashing  an  information  upon  the  grounds 
specified  in  appellant's  motion.  See  Bal.  Code,  §  6892. 
We  think  the  motion  to  set  aside  the  information  was 
properly  denied. 

It  is  also  claimed  that  the  court  erred  in  overruling  the 
appellant's  demurrer  to  the  information.  The  demurrer 
was  predicated  upon  two  propositions,  the  first  one  being 
that  the  information  did  not  substantially  conform  to  the 
requirements  of  the  Code,  and  the  second  that  the  facts 
charged  did  not  constitute  a  crime  under  the  laws  of  the 
state  of  Washington.  And  it  is  argued  in  support  of  the 
demurrer  that  the  information  does  not  allege  the  exist- 
imce  of  the  conditions  necessary  to  authorize  the  prosecu- 
tion of  appellant  by  information,  and  particularly  that  it 
does  not  aver  that  appellant  had  been  held  to  answer  the 
charge  preferred  against  him,  by  a  duly  authorized  magis- 
trate. This  contention  is  untenable.  It  has  been  held,  on 
several  occasions,  by  this  court,  that  the  existence  of  the 
facts  or  conditions  which  the  statute  enumerates  as  pre- 
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requisites  to  the  right  to  prosecute  by  information  need  not 
be  set  forth  in  the  information  itself.  See  State  v.  Ander- 
son, 6  Wash.  350  (31  Pac.969)  ;  State  v.  Munson,  7  Wash. 
239  (34  Pac.  932).  And  the  ruling  of  this  court  upon  this 
question  seems  to  be  in  accordance  with  the  decisions  of 
the  courts  of  other  states,  under  statutes  similar  to  ours. 
See  10  Enc.  PI.  &  Pr.  460,  and  cases  cited  in  note  1.  It 
is  shown  by  the  above  mentioned  affidavit  that  no  war- 
rant was  ever  issued  for  the  arrest  of  the  appellant,  and  it 
is,  therefore,  strenuously  insisted  that  the  court  never  ac- 
quired jurisdiction  of  the  pers6n  of  appellant,  and  conse- 
quently had  no  right  to  compel  him  to  go  to  trial.  But  it 
appears  that  appellant  was  in  fact  in  the  custody  of  an 
officer,  that  he  was  present  in  court  on  the  day  of  his 
arraignment,  that  he  entered  a  plea  of  not  guilty  to  the 
information,  and  that  he  was  in  court  throughout  the  trial. 
Under  these  circumstances  we  have  no  doubt  that  the  court 
had  jurisdiction  of  the  defendant.  See  1  Bishop,  New 
Criminal  Procedure,  §  179 ;  Kerr  v.  Illinois,  119  U.  S. 
436  (7  Sup.  Ct.  225) ;  State  v.  Ray,  50  Iowa,  520.  We 
are  unable  to  perceive  why  the  alleged  irregularity  in  the 
manner  of  bringing  the  appellant  before  the  court  entitled 
him  to  immunity  from  trial  for  the  offense  with  which  he 
was  charged  in  the  information.  The  court  might  have 
caused  a  warrant  to  be  issued  for  the  arrest  of  appellant  at 
the  time  of  the  trial,  but  that  was  unnecessary,  because  he 
was  already  in  court  in  charge  of  the  sheriff.  There  is 
nothing  in  the  record  indicating  that  he  objected  to  the 
manner  of  his  arrest  or  detention,  at  any  time  prior  to  the 
day  of  trial.  If  he  was  illegally  restrained  of  his  liberty 
while  in  the  county  jail,  he  might  have  obtained  redress 
by  an  appropriate  proceeding  in  court;  but  the  mere  fact 
that  he  was  arrested,  in  the  first  instance,  by  a  person  not 
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haying  a  lawful  warrant  therefor,  and  detained  by  him, 
constitutes  no  ground  for  the  reversal  of  the  judgment 

At  the  close  of  the  state's  evidence  counsel  for  the  de- 
fendant requested  the  court  to  direct  a  verdict  of  acquittal. 
The  court  declined  to  direct  the  jury  as  requested,  and  its 
action  in  that  regard  is  assigned  as  error.  The  evidence 
adduced  by  the  state  tended  to  support  the  allegations  of 
the  information  and  therefore  the  court  did  not  err  in  de- 
nying the  defendant's  motion.  The  evidence  on  the  part 
of  the  state  tended  to  establish  the  following  facts:  In 
die  month  of  September  or  October,  1900,  appellant  was 
engaged  as  a  piano  player  in  a  certain  saloon  and  dance 
hall  in  the  city  of  Portland,  Oregon.  He  there  became 
acquainted  with  deceased,  then  known  as  Gertie  Ambrose, 
and  in  about  two  weeks  they  began  to  live  together  as  hus- 
band and  wife,  and  thereafter  she  was  known  as  Clara 
Melvern.  After  living  together  two  or  three  months  in 
Portland,  they  moved  to  Everett,  and  afterwards  to  Sno- 
homish, Washington.  During  the  time  they  resided  in 
Portland,  the  appellant,  on  several  occasions,  while  under 
the  influence  of  liquor,  ill-treated  and  abused  the  de- 
ceased, Clara  Melvern,  without  any  apparent  reason  there- 
for. At  one  time  he  struck  her  over  the  head  with  a  pistol ; 
at  another,  pulled  her  hair,  and  still  at  another  stabbed  her 
with  a  knife,  thereby  inflicting  a  wound  which  confined 
her  to  her  bed  for  two  or  three  weeks,  and  which  left  a 
scar  which  was  visible  upon  her  body  after  death.  He 
threatened  to  kill  Clara  "if  she  ever  done  any  trifling  on 
him."  In  July,  1901,  and  for  several  months  thereafter, 
appellant  and  the  deceased  lived  in  a  "shack"  in  the  city 
of  Everett  Within  twelve  feet  of  this  shack  lived  a  fam- 
ily by  the  name  of  Parker.  On  one  occasion  Mrs.  Parker 
was  awakened  by  a  sound  as  if  the  deceased  was  being 
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choked.  She  testified  that  she  heard  the  deceased  cry  out, 
and  then  it  sounded  as  if  she  was  being  smothered  about 
the  throat  On  other  occasions  this  witness  was  awakened 
in  the  night  by  loud  talk  by  appellant,  but  could  not  un- 
derstand what  he  said.  About  one  o'clock  one  night  in 
February  or  March,  1001,  appellant  and  the  deceased 
went  to  the  Summit  hotel,  in  Everett,  and  engaged  a 
room.  Soon  after  their  arrival,  Mrs.  Lindsay,  the  pro- 
prietor, hearing  a  disturbance,  went  out  into  the  hall 
where  they  were  to  ascertain  what  they  were  doing.  The 
appellant  was  then  trying  to  take  something  out  of  his 
trunk,  and  the  deceased  was  trying  to  prevent  him.  Mrs. 
Lindsay  conducted  them  to  their  room  and  then  went  to 
bed.  She  heard  some  noise  after  they  went  into  the  room, 
followed  by  a  crash,  which  was  afterwards  shown  to  have 
been  caused  by  a  pistol  shot,  fired  in  their  room,  breaking 
the  mirror  on  the  "dresser."  A  witness,  who  was  sleeping 
in  an  adjoining  room  on  that  night,  heard  the  shot,  and 
immediately  thereafter  heard  a  man  in  the  room  where 
the  shooting  occurred  say,  "I'll  let  you  know  when  I'm 
going  to  kill  you."  At  the  time  the  appellant  and  the 
deceased  came  to  the  hotel  no  indication  of  a  wound  was 
noticed  upon  the  face  or  forehead  of  the  deceased ;  but  the 
next  morning  her  head  was  tied  up,  and  she  had  a  wound 
on  her  forehead  over  her  eye  which  she,  in  the  presence  of 
the  appellant,  said  she  received  the  previous  night  by  fall- 
ing on  the  sidewalk.  The  following  further  facts  are 
fairly  established  by  the  state's  evidence,  as  they  are  prac- 
tically undisputed :  For  about  six  weeks  prior  to  the  death 
of  the  deceased,  she  and  the  appellant  lived  over  a  laundry 
in  the  city  of  Snohomish,  occupying  two  rooms,  in  one  of 
which — the  bed-room — the  death  occurred.  The  room 
across  the  hall  from  their  bed-room  was  occupied  by  one 
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Thiessen,  and  the  room  adjoining  theirs  was  occupied  by 
one  Anderson.  Mr.  and  Mrs.  Johnson,  the  proprietors  of 
the  laundry,  slept  in  the  room  next  to  the  one  occupied  by 
Thiessen.  On  or  about  January  15,  1902,  Anderson  was 
awakened  by  some  kind  of  an  altercation  in  the  room  oc- 
cupied by  appellant  and  the  deceased.  He  recognized  ap- 
pellant's voice,  and  heard  a  woman  crying  and  declaring 
"I  didn't."  On  several  other  occasions  the  same  thing 
occurred  in  this  room.  One  night,  about  the  22d  of  Janu- 
ary, Anderson  heard  some  kind  of  a  tumult  in  their  room, 
which  he  says  sounded  "like  they  made  a  rush  from  the 
kitchen,  or  the  next  room  to  it,  in  towards  the  wall,  against 
the  wall  where  I  was  sleeping,  and  bumped  against  the 
walL"  It  sounded  like  a  heavy  bump  against  the  wall 
just  above  where  their  bed  was  standing.  Following  this 
he  heard  some  one  crying  or  sobbing,  the  sound  appearing 
to  come  from  "right  close  up  to  the  wall."  About  four 
o'clock  in  the  afternoon  preceding  the  night  of  the  alleged 
homicide,  a  witness,  Mrs.  Heppell,  saw  both  the  appellant 
and  the  deceased  in  their  rooms  in  the  laundry  building. 
At  that  time  the  face  of  the  deceased  "was  kind  of  colored 
up,  and  her  eyes  were  red  like  she  had  been  crying." 
From  seven  till  ten  or  eleven  o'clock  on  the  night  of  the 
shooting  the -appellant  was  in  the  Magnolia  saloon,  in  Sno- 
homish, and  engaged  in  playing  the  piano.  From  about 
twelve  o'clock  until  about  one  o'clock  he  was  in  the  Rainier 
saloon,  playing  cards.  He  drank  some  beer  and  lost  some 
money  at  cards,  and  seemed  to  be  restless  and  nervous. 
After  he  quit  playing,  he  pulled  his  hat  down  over  his 
eyes  and  sat  there  a  short  time  in  silence.  Then  he  got  up 
and  walked  out,  and,  in  about  a  quarter  of  an  hour  after 
he  left  the  saloon,  the  shot  that  killed  Clara  Melvern  was 
fired.     Mr.  Johnson,  who,  with  his  wife,  was  sleeping  in 
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his  room  across  the  hall  from  the  rooms  occupied 
by  appellant  and  the  deceased,  testified  that,  between  one 
and  half-past  one  o'clock  on  that  morning  (February  21, 
1902),  he  heard  the  appellant  come  up  stairs  and  go  into 
his  room.  "He  walked  a  little  faster  than  usual,  and  it 
was  almost  a  run,  you  might  call  it."  "Well,  when  he 
came  up  he  walked  almost  in  a  run  to  their  door,  and 
opened  it,  and  went  in,  and  as  soon  as  he  got  in  I  heard 
him  talking  to  her,  but  I  couldn't  hear  what  he  said." 
When  he  went  into  the  room,  the  door  was  slammed  shut. 
The  talking  continued  for  about  ten  minutes  after  he  went 
in,  and  then  it  was  quiet  for  five  or  six  seconds.  Then  a 
shot  was  heard,  followed  by  silence  for  fifteen  or  twenty 
seconds.  Then  the  appellant  opened  the  door  of  his  bed- 
room, crying  "fire"  or  "help,"  and  went  across  the  hall  to 
the  room  occupied  by  the  Johnsons,  and  told  them  his 
wife  had  shot  herself,  and  asked  Mrs.  Johnson  to  go  and 
help  her.  He  was  then  completely  dressed.  The  witness 
Thiessen  was  awakened  by  the  talking  in  appellant's 
room.  He  did  not  understand  what  appellant  was  saying, 
but  he  heard  the  deceased  say,  "I  didn't,"  which  words 
were  "hallooed  out  loud."  Then  he  heard  a  shot,  and 
heard  something  fall.  As  soon  as  appellant  came  to  their 
door  and  gave  the  alarm,  Johnson  and  his  wife  rushed  to 
his  room,  without  stopping  to  dress  themselves.  Mr. 
Johnson  went  into  the  bed-room  and  Mrs.  Johnson  stopped 
in  the  open  doorway,  which,  as  we  understand  the  evi- 
dence, was  about  seven  feet  from  the  bed,  the  head  of 
which  was  against  or  near  the  wall  opposite  to  the  door. 
When  Johnson  went  in,  he  saw  Clara  Melvern  lying  on  the 
floor,  near  the  right  side  of  the  bed,  >;>king  from  the  head 
towards  the  foot,  "flat  on  her  back,  with  her  hands  down 
at  the  side."    Her  feet  were  up  to  the  head  of  the  bed  and 
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her  head  towards  the  door,  but  her  body  was  not  parallel 
with  the  bed.  The  back  of  her  head  was  squarely  on  the 
floor,  and  where  her  head  lay  there  was  blood  upon  the 
matting  on  the  floor.  Her  hands  were  open  and  her  head 
was  two  feet  and  eight  inches  out  from,  and  nearly  even 
with,  the  foot  of  the  bed.  Mr.  Johnson  further  testifies 
that  Mrs.  Melvern  never  moved  while  he  was  in  the  room, 
and  that  she  was  dead  when  he  went  in.  Mrs.  Johnson, 
however,  thought  she  saw  her  "straighten  out  and  turn  her 
head  to  one  side."  But  in  this  she  must  be  mistaken,  as 
other  persons  who  came  into  the  room  a  short  time  after 
Johnson  entered  found  the  body  and  head  of  Mrs.  Mel- 
vern lying  exactly  in  the  position  described  by  him.  If  she 
turned  her  head  to  one  side,  it  would  follow  that  the  back 
of  her  head  did  not  lie,  as  the  other  witnesses  testified, 
"squarely  on  the  floor."  Soon  after  Mr.  Johnson  went  into 
the  room  where  the  shooting  occurred,  he  discovered  a 
revolver,  which  was  owned  by  appellant,  lying  midway 
between  the  sides  of  the  bed,  and  about  two  feet  from  the 
foot-board,  the  muzzle  pointing  towards  the  head  of  the 
bed.  After  Johnson  went  into  appellant's  room,  the  lat- 
ter went  out  in  search  of  a  physician,  leaving  Mrs.  Mel- 
vern still  lying  on  the  floor.  Johnson  then  dressed  him- 
self, and  went  out  and  told  a  policeman  what  had  occurred. 
When  he  returned,  he  found  the  body  of  the  deceased  lying 
in  the  position  in  which  he  first  saw  it  A  physician  and 
the  appellant  were  there,  and  a  policeman  was  either  in 
the  room  at  the  time  or  came  in  immediately  thereafter. 
The  doctor  pronounced  Mrs.  Melvern  dead,  and  noticed 
a  bloody  wound  on  the  right  side  of  her  head.  The  police- 
man picked  up  the  revolver,  which  was  still  lying  on  the 
bed,  put  it  in  his  pocket  and  left  the  room,  taking  appel- 
lant with  him.     The  pistol  was  a  large  one,  and,  at  the 
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time  the  policeman  took  charge  of  it,  the  cylinder  con- 
tained one  empty  and  four  or  five  loaded  shells.  In  the 
afternoon  succeeding  the  morning  on  which  the  deceased 
was  killed,  a  jury  was  summoned  by  the  coroner,  and  an 
inquest  was  held  on  the  body  of  the  deceased.  It  was 
found  that  there  was  a  pistol  shot  wound  on  the  right 
side  of  the  head  of  the  deceased,  surrounded  by  powder 
marks  covering  a  space  about  four  inches  in  diameter, 
and  that  the  bullet  entered  the  head  about  two  inches 
above  the  outer  angle  of  the  right  eye,  and  ranged  down- 
ward and  backward,  coming  out  two  inches  in  front  of 
the  external  opening  of  the  left  ear.  A  bruise  was  also 
discovered  upon  her  face,  consisting  of  four  distinct 
marks,  connected  by  a  slight  discoloration  of  the  skin. 
There  was  a  bullet  hole  in  the  plaster  on  the  right  side 
of  the  room,  six  feet  and  three  inches  above  the  floor,  and 
the  bullet  was  found  lying  on  the  floor  immediately  beneath 
this  point 

We  have  thus  set  forth  somewhat  in  detail,  though  not 
in  full,  the  testimony  given  in  behalf  of  the  state,  in  order 
to  show  substantially  what  evidence  was  before  the  court 
at  the  time  it  refused  to  direct  a  verdict  in  favor  of  the 
defendant.  It  was  conceded  that  the  deceased  came  to 
her  death  from  a  shot  from  appellant's  revolver,  and  that 
no  one  was  in  the  room  at  the  time  of  the  tragedy  except 
appellant  and  the  deceased.  But,  it  was  contended  in  the 
court  below,  and  is  contended  here,  that  the  deceased  her- 
self fired  the  fatal  shot,  with  suicidal  intent.  Upon  the 
trial  the  appellant  took  the  witness  stand,  and  gave  his 
version  of  the  manner  in  which  the  deceased  was  killed. 
He  stated,  in  substance,  that  he  reached  his  room  some 
time  between  one  and  two  o'clock,  and  found  the  deceased 
up  and  dressed,  and  attending  to  her  household  affairs; 
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that  they  had  a  conversation,  during  which  he  told  her 
he  had  secured  steady  employment ;  that  they  had  no  quar- 
rel, and  no  unpleasant  words  passed  between  them;  that 
while  they  were  talking  he  lay  down  on  the  bed  without 
removing  his  clothes,  and  while  there  with  his  eyes  closed, 
he  heard  a  click  or  clicks,  which  must  have  been  the  sound 
made  in  cocking  the  revolver,  and  that  this  sound  seemed 
to  be  right  over  his  head  by  the  side  of  the  bed.  As  to 
what  he  heard  and  thought,  as  he  was  lying  on  the  bed, 
immediately  before  he  heard  the  report  of  the  pistol,  ap- 
pellant testified  at  the  coroner's  inquest  as  follows:  "I 
heard  a  kind  of  a  click  after  I  had  been  there  ten  or  fifteen 
minutes  may  be.  I  didn't  know  what  the  click  was,  but 
thought  she  was  pulling  the  cork  out  of  the  bottle  to  take 
a  drink,  and  then  I  heard  another  click,  and  now  I  know 
it  was  when  she  was  cocking  the  gun;  but  I  was  still 
wondering  or  thinking  that  she  was  taking  a  drink,  and 
taking  the  cork  out  of  the  bottle,  and  wondering  why  it 
should  make  two  or  three  clicks ;  I  was  thinking  of  that, 
and  trying  to  understand  how  it  was,  when  I  heard  the  re- 
port of  the  gun."  The  appellant's  eyes,  according  to  his 
testimony,  were  closed  when  the  shot  was  fired,  but  he  in- 
stantly opened  them,  and  saw  the  deceased  in  the  act 
of  falling  to  the  floor.  He  sprang  from  the  bed,  and 
looked  at  her,  but  made  no  examination  of  her  body  to 
ascertain  where  she  was  shot,  or  the  nature  of  her  injuries. 
He  did  not  attempt  to  raise  her  up,  or  to  place  her  on  the 
bed;  did  not  touch  her  at  all;  but  went  for  the  doctor, 
after  notifying  the  Johnsons  that  she  had  shot  herself, 
leaving  her  lying  on  the  floor  just  as  she  fell.  The  ap- 
pellant, on  his  examination  in  chief,  by  his  counsel,  de- 
nied generally  that  he  had  ever  mistreated  the  deceased 
in  any  manner  whatever,  and  especially  denied  that  he 
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shot  at  or  towards  her  at  any  time  while  they  were  liv- 
ing together  in  Portland,  and  declared  that  the  deceased 
herself  fired  the  shot  on  the  occasion  mentioned  by  the 
witness  for  the  state,  while  he  was  lying  upon  the  bed 
in  the  outer  room.  But  appellant  says  he  does  not  know 
what  she  was  doing,  or  going  to  do,  with  the  pistol  at  that 
time,  and  does  not  remember  what  conversation  was  had  be- 
tween them,  if  any,  in  regard  to  that  matter.  He  testified 
that  the  pistol  shot  which  was  heard  in  the  room  occupied 
by  himself  and  deceased  in  the  Summit  Hotel  was  also  fired 
by  the  deceased;  that  the  crying  heard  by  Mrs.  Parker 
and  other  witnesses  might  have  been  caused  by  the  tooth- 
ache from  which  she  was  suffering,  or  by  some  little  quar- 
rels which  they  may  have  had.  As  to  the  stabbing  of 
deceased,  appellant  claimed  it  was  purely  accidental  and 
occurred  while  he  was  trying  to  take  a  knife  out  of  the 
hands  of  the  deceased;  and  that  neither  of  them  was 
angry  at  the  time,  or  was  aware  that  any  injury  had  been 
inflicted,  until  a  minute  or  two  after  it  occurred.  "We 
were  still  standing  there  laughing  when  she  felt  the 
blood ;  that  was  the  first  we  knew  she  had  been  cut."  The 
appellant  admitted,  however,  that  the  wound  was  of  such 
severity  as  to  cause  the  deceased  to  remain  in  bed  for 
a  period  of  two  or  three  weeks.  The  appellant  further 
testified,  in  effect,  that  the  noise  which  the  witness  An- 
derson heard,  on  the  occasion  mentioned  by  him,  which 
sounded  as  if  some  person  was  thrown  against  the  wall, 
must  have  been  caused  by  appellant  and  deceased  while 
they  were  scuffling  and  playing  in  their  room;  that  the 
witness  Regreth  was  mistaken  in  believing  that  he  heard 
the  words,  "Fll  let  you  know  when  I'm  going  to  kill 
you"  uttered  in  the  room  in  the  hotel  immediately  after 
the  report  of  the  pistol;  and  that  the  witness  Thiessen 
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must  have  been  mistaken  in  thinking  he  heard  the  deceased 
say,  "I  didn't"  in  a  loud  tone  of  voice,  just  a  few  sec- 
onds before  the  shot  was  fired;  or,  if  such  words  were 
spoken  on  that  occasion  or  at  any  .other  time,  they  must 
have  been  used  "in  relation  to  staying  in  town  or  going 
away."  "It  would  come  about,  for  instance,  if  I  would 
day  that  she  wanted  to  stay  in  town,  and  she  would  say 
she  didn't  want  to  stay."  Concerning  the  wound  which 
Mrs.  Melvern  received  upon  her  forehead  over  her  eye, 
in  Everett,  and  which  Dr.  Stauffer  was  called  to  treat, 
the  appellant  testified  that  it  was  caused  by  falling  from 
the  sidewalk  while  she  and  appellant  were  taking  a  walk, 
about  midnight,  before  going  to  the  hotel  This  wound, 
according  to  the  testimony  of  the  doctor,  was  a  jagged 
one,  about  three-quarters  of  an  inch  long,  and  "was  quite 
a  deep  cut",  "and  had  to  be  stitched  up."  But  Mrs. 
Lindsay  saw  no  bandage  upon  her  head,  or  blood  or  dirt 
upon  her  face  or  dress,  when  they  came  to  her  house, 
or  when  she  was  showing  them  to  their  room.  After  the 
appellant  was  placed  in  custody,  he  was  taken  to  the 
Magnolia  saloon  by  the  policeman,  where  he  remained 
for  some  time.  He  spent  the  remainder  of  the  'night 
with  another  man  in  a  room  over  the  saloon.  At  no 
time  during  the  night  did  he  explain  the  circumstances 
connected  with  the  tragedy.  On  the  contrary,  when  he 
was  interrogated  by  a  certain  person  in  the  saloon  as  to 
the  particulars  of  the  transaction,  he  responded,  "You 
are  trying  to  pump  me,  are  you  ?"  and  on  being  informed 
that  that  was  not  true,  he  said,  "Well,  if  you  had  seen 
yourself,  you  would  know  you  was." 

The  theory  of  the  defense  is  that  the  deceased,  at  the 
time  of  the  shooting,  stood  with  her  right  side  near  or 
against  the  head  of  the  bed,  on  the  spot  where  her  feet 
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rested  after  death ;  that  she  held  the  revolver  in  her  right 
hand,  and  pointed  it  at  her  right  temple,  and,  while  doing 
so,  inclined  her  head  slightly  towards  the  pistol,  thereby 
giving  the  bullet  a  backward  and  upward  course  through 
the  head  and  towards  the  point  where  it  struck  the  wall ; 
that  the  recoil  and  weight  of  the  weapon  straightened  out 
the  arm  at  full  length,  and,  while  the  body  was  falling, 
the  pistol  naturally  fell  upon  the  spot  where  it  lay  upon 
the  bed,  which  would  be  about  nineteen  inches  from  the 
hand  if  the  arm  was  extended  at  full  length;  and  that 
when  the  body  had  fallen  to  a  point  on  a  level  with  the 
bed,  the  bed  would  strike  the  arm  and  throw  it  along  and 
parallel  with  the  body  as  it  lay  upon  the  floor.  And  coun- 
sel for  the  appellant  insist  that  their  theory  of  suicide  is 
the  only  reasonable  one  in  view  of  the  evidence  in  the 
case.  On  the  other  hand,  the  learned  counsel  for  the  state 
earnestly  contends  that  the  facts  and  circumstances,  includ- 
ing the  story  told  by  appellant  as  a  witness  in  his  own  be- 
half, disclosed  by  the  record,  completely  negative  the  the- 
ory of  death  by  suicide.  The  theory  of  the  prosecution  is 
that  the  pistol  was  fired  by  the  appellant  as  he  lay  upon 
the  bed,  and  while  the  deceased  was  in  a  stooping  posi- 
tion by  the  side  of  the  bed.  And  it  is  argued  in  behalf 
of  the  state  that  the  unnatural  and  almost  impossible  po- 
sition in  which  the  pistol  must  necessarily  have  been  held 
by  the  deceased  if  she  fired  the  shot,  the  distance  it  was 
held  from  the  head  at  the  time  it  was  discharged,  the  course 
of  the  bullet  through  the  head,  the  relative  positions  of  the 
body  and  the  revolver  as  seen  by  Johnson  when  he  rushed 
into  the  room,  the  frequent  altercations  between  appellant 
and  the  deceased,  the  conduct  of  appellant  in  the  Rainier 
saloon  just  prior  to  going  to  his  room,  his  hurried  man- 
ner in  going  up  the  stairs  and  through  the  hall  to  his  room, 
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and  his  conduct  after  the  shooting  are  circumstances  clear- 
ly inconsistent  with  appellant's  innocence.  The  testimony 
as  to  these  several  matters  has  already  been  indicated  in 
a  general  way.  At  the  trial  several  physicians  were  called 
on  the  part  of  the  state,  as  expert  witnesses,  who  were  of 
the  opinion  that  the  shot  through  the  brain  of  the  deceased 
produced  instant  death,  and  that,  where  sudden  death 
is  caused  by  such  means,  there  can  be  no  voluntary  muscu- 
lar movement  on  the  part  of  the  person  killed,  and  in  cases 
of  suicide  the  pistol  will  ordinarily  be  found  firmly 
grasped  in  the  hand.  The  testimony  of  these  witnesses 
seems  to  accord  with  the  views  expressed  in  the  works  on 
medical  jurisprudence  to  which  we  have  had  access.  In 
Vol  3,  §  302,  of  the  fourth  edition  of  Wharton  &  Stille's 
Medical  Jurisprudence,  it  is  said : 

"In  cases  of  suicide  the  weapon  may  be  found  grasped 
in  the  hand  or  not,  according  to  the  manner  of  death. 
Thus,  if  death  ensue  upon  sudden  and  abundant  hem- 
orrhage, as  in  wounds  of  the  throat,  stabs  in  the  heart 
or  great  vessels,  the  person  dies  by  syncope,  and  hence, 
the  hand  being  relaxed,  the  weapon  falls  from  it.  When, 
however,  death  is  occasioned  by  a  pistol-shot  through  the 
head,  the  weapon  will,  in  most  cases  of  suicide  by  this 
means,  be  found  firmly  grasped  in  the  hand.  In  other 
cases  where  death  has  not  been  immediate,  it  is  purely 
a  matter  of  accident  whether  the  weapon  be  still  held 
by  the  deceased  or  not  In  like  manner,  the  position  of 
the  body  will  be  affected  by  the  suddenness  and  mode  of 
death.  Where  death  is  sudden,  the  body  will  usually  be 
found  lying  upon  the  back,  but,  if  it  have  not  been  imme- 
diate, the  face  and  trunk  will  generally  be  turned  to  the 
ground." 

It  is  objected  that  neither  of  these  physicians  was 
competent  to  testify  as  an  expert.  The  question  of  the 
competency  of  a  witness  to  express  an  opinion  upon  a 
professional  or  scientific  matter  is  a  preliminary  ques- 
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tion  for  the  court  to  decide,  and  we  do  not  think  that  the 
decision  of  the  court  in  this  instance  is  open  to  the  ob- 
jection urged  against  it 

At  the  trial  one  Woodard,  a  witness  for  the  state,  testi- 
fied to  some  difficulty  he  and  appellant  had  over  the  de- 
ceased, which  occurred  some  time  before  the  deceased 
and  the  appellant  began  to  live  together  as  husband  and 
wife.  And  counsel  for  appellant  claim  that  this  testi- 
mony was  irrelevant,  and  immaterial,  and  incompetent 
for  any  purpose.  That  it  was  subject  to  the  objection  now 
urged  against  it  must  be  conceded,  but,  inasmuch  as  the 
objection  which  was  made  to  the  testimony  was  immedi- 
ately withdrawn,  it  cannot  be  considered  by  this  court 

During  the  progress  of  the  trial  one  Miller,  a  witness 
for  appellant^  was  recalled  for  further  cross-examination 
by  counsel  for  the  state;  and  after  he  had  testified  that 
the  appellant  was  in  his  saloon  immediately  after  the 
death  of  the  deceased,  and  that  he  then  had  a  conversation 
with  him  in  which  something,  but  not  much,  was  said 
about  the  shooting,  he  was  asked  if  Melvern  did  not  on 
that  occasion  say  to  him:  "If  I  do  have  to  die,  I  don't 
want  to  be  hung,"  and  this  question  was  answered  in  the 
negative.  The  witness  was  then  asked  if  he  did  not,  at 
a  time  and  place  mentioned,  tell  Harry  Knowles  that 
appellant,  Melvern,  had  so  stated,  and  he  answered  that 
he  did  not.  Both  of  these  questions  were  asked  and  ans- 
wered without  objection.  Subsequently  Knowles  was 
placed  upon  the  stand  by  the  state  and  interrogated  as  to 
this  conversation,  and  counsel  for  the  appellant  then  stated 
to  the  court,  in  effect,  that  they  had  objected  to  Mr.  Miller 
testifying,  or  to  Mr.  Cooley  asking  Mr.  Miller,  for  the 
purpose  of  cross-examination,  any  questions  touching  any 
conversation  that  was  had  in  the  saloon  on  the  night  that 
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Melvern  was  there  immediately  after  the  death  of  the 
deceased  on  the  ground  and  for  the  reason  that  it  was  not 
proper  cross-examination,  and,  if  the  state  was  allowed 
to  do  so  it  would  be  bound  by  the  evidence.  This  was  not 
properly  an  objection,  but  merely  a  statement  that  counsel 
had  objected.  An  objection  to  a  ruling  of  the  court  must 
be  interposed,  under  our  statute,  at  the  time  it  was  made, 
and  not  afterwards. 

Objection  is  made  by  appellant  to  the  testimony  of 
Bakeman  relative  to  the  probable  distance  at  which  the 
pistol  was  held  from  the  head  of  deceased  when  it  was  dis- 
charged, on  the  ground  that  the  witness  was  not  shown  to 
be  qualified  to  give  testimony  upon  that  subject  But 
it  is  a  sufficient  answer  to  this  objection  to  say  that  the 
witness  did  not  testify  as  an  expert.  Expert  evidence 
was  not  required.  This  witness  testified  that  he  had 
measured  the  area  covered  by  the  powder  marks  upon  the 
face  of  the  deceased,  and  that  he  afterwards  experimented 
with  the  same  pistol  that  was  found  in  appellant's  room, 
as  above  stated,  using  the  remaining  cartridges,  and  dis- 
charging them  at  and  against  a  piece  of  fresh  hog  skin 
at  different  distances;  and  he  told  the  jury  which  shot 
caused  marks  upon  the  hog  skin  similar  in  extent  and  ap- 
pearance to  those  upon  the  face  of  the  deceased.  He  f ur- 
ther  informed  the  jury  that  when  this  shot  was  fired  the 
muzzle  of  the  revolver  was  nine  inches  from  the  point 
struck  by  the  powder.  We  think  that  this  testimony, 
though  given  by  a  "layman,"  was  entirely  proper.  More- 
over, similar  experiments  were  made  by  a  witness  for 
appellant,  who,  using  the  same  pistol,  but  a  different  kind 
of  cartridges,  fired  at  the  smooth  surface  of  a  board.  Nor 
do  we  think  that  the  court  erred,  under  the  circumstances, 
in  restricting  the  cross-examination  of  the  witness  Bake- 
man. 
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It  is  next  alleged  that  the  court  erred  in  permitting 
counsel  for  the  state,  in  the  cross-examination  of  appellant, 
to  propound  certain  questions  to  appellant  touching  his  past 
life,  conduct,  habits,  and  associates,  and  in  compelling 
him  to  answer  the  same  over  the  objections  of  his  counsel 
It  is  claimed  that  these  questions  were  objectionable  on 
the  grounds,  (1)  that  they  were  incompetent  and  imma- 
terial, and,  (2)  that  it  was  not  proper  cross-examination. 
It  appears  from  the  record  that  the  appellant,  in  his  ex- 
amination in  chief,  gave  testimony  as  to  his  life,  occupa- 
tion, and  habits  at  the  various  places  where  he  had  resided 
from  the  time  of  his  childhood  down  to  the  date  men- 
tioned in  the  information.  He  thus  laid  the  foundation 
for  cross-examination  upon  matters  which,  in  the  absence 
of  such  testimony,  might  possibly  have  been  deemed  im- 
material and  irrelevant  Some  of  the  questions  objected 
to  were  unquestionably  proper  on  cross-examination,  even 
under  the  strict  rule  invoked  by  appellant  Others  were 
apparently  propounded  for  the  sole  purpose  of  impairing 
the  credibility  of  the  appellant,  but  these  were  answered 
in  the  negative,  and  the  state  was  bound  by  the  answers, 
and  did  not  attempt  to  contradict  him,  as  was  done  in 
State  v.  Payne,  6  Wash.  563  (34  Pac.  317),  cited  by  ap- 
pellant Under  our  constitution  a  defendant  in  a  criminal 
case  can  not  be  compelled  to  give  evidence  against  him- 
self, but  when  he  voluntarily  offers  himself  as  a  witness 
in  his  own  behalf,  and  so  testifies,  he  is  "subject  to  all 
the  rules  of  law  relating  to  cross-examinations  of  other 
witnesses."  Bal.  Code,  §  6941 ;  Pierce's  Code,  §  2165. 
And,  in  case  the  accused  testifies  in  his  own  behalf,  he 
is  subject  to  cross-examination  to  impair  his  credit  as 
a  witness  to  the  same  extent  as  any  other  witness  is  (Ab- 
bott,  Trial  Brief   [Criminal   Causes],   §  396,   and  cases 
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cited) ;  and,  generally  may  be  impeached  in  the  same 
manner  as  any  other  witness  (State  v.  Duncan,  7  Wash. 
336,  35  Pac.  117,  38  Am.  St.  Eep.  888),  "by  reputation 
as  evidence  of  character,  by  cross-examination  to  charac- 
ter, by  conviction  of  crime,  and  the  like ;"  "for  otherwise, 
if  he  were  a  false  witness,  the  customary  methods  of  expos- 
ing this  would  not  be  available,  and  the  investigation  of 
truth  and  the  punishment  of  crime  would  be  defeated." 
1  Greenleaf,  Evidence  (16th  ed.),  §  444b.  See,  also, 
Chase's  Stephen's  Dig.  Ev.  (2d  ed.),  art.  129,  and  especi- 
ally note  2  and  cases  cited ;  Clark,  Criminal  Procedure,  p. 
550.  It  has  also  been  held  that  if  one  charged  with  crime 
testifies  for  himself,  and  denies  his  guilt,  he  may  be  cross- 
examined  as  to  any  matters  tending  to  establish  guilt, 
whether  specifically  interrogated  as  to  them  or  not.  Ab- 
bott, Trial  Brief,  supra,  §  394.  See,  also,  State  v.  Dun- 
can, supra.  In  view  of  the  scope  of  the  direct  examination 
of  appellant,  and  of  the  rules  governing  the  cross-examina- 
tion of  witnesses,  we  conclude  that  the  objection  in  ques- 
tion ought  not  to  be  sustained. 

It  is  alleged  that  the  court  erred  in  giving  to  the  jury 
instruction  No.  16,  which  is  in  the  following  language: 

"The  court  instructs  you  that  where  a  homicide  is 
proved  beyond  a  reasonable  doubt,  the  presumption  is  that 
it  is  murder  in  the  second  degree.  If  the  state  would 
elevate  it  to  murder  in  the  first  degree,  it  must  establish 
the  characteristics  of  that  crime,  and  if  the  prisoner 
would  reduce  it  to  manslaughter  the  burden  is  on  him." 

The  objection  to  this  instruction  is  that  it  "clearly  tells 
the  jury  that  the  burden  is  upon  the  defendant  to  prove 
himself  not  guilty  of  murder  in  the  second  degree."  But 
we  do  not  think  that  the  instruction  is  susceptible  of  such 
interpretation.  The  language  is  unambiguous,  and  its 
meaning  apparent       A  substantially  similar  instruction 
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was  considered  and  sustained  by  this  court  in  State  v. 
Payne,  10  Wash.  545  (39  Pac  157),  on  the  authority  of 
State  v.  Cain,  20  W.  Va.  679,  709 ;  HUl  v.  Commonwealth, 
2  Grat  594,  and  other  cases  cited  in  the  opinion,  and  2 
Thompson  on  Trials,  §  2208.  This  instruction  is  an  ex- 
act copy  of  the  form  of  an  instruction  given  by  Thompson 
in  the  section  of  his  work  on  trials  above  noted;  and  the 
learned  author,  in  a  foot  note  to  said  section,  says  that, 
"The  principle  embodied  in  the  above  instruction  is  be- 
lieved to  be  universally  acknowledged." 

The  appellant  also  objects  to  instructions  No.  18  and 
No.  21,  given  by  the  court,  which  are  respectively  as  fol- 
lows: 

"18.  You  are  further  instructed  that,  while  the  law 
makes  the  defendant  a  competent  witness  in  this  case,  yet 
you  have  the  right  to  take  into  consideration  his  situation 
and  interest  in  the  result  of  your  verdict,  and  all  the  cir- 
cumstances which  surround  him,  and  give  to  his  testi- 
mony only  such  weight  as  in  your  judgment  it  is  fairly 
entitled  to." 

"21.  If  the  jury  believe  from  the  evidence  that  any 
witness  in  this  cause  has  wilfully  sworn  falsely  on  thia 
trial,  as  to  any  matter  or  thing  material  to  the  issues  in 
the  case,  then  the  jury  are  at  liberty  to  disregard  his 
entire  testimony  except  insofar  as  it  has  been  corroborated 
by  other  evidence,  or  by  the  facts  and  circumstances 
proved  on  the  trial.  The  defendant  in  this  case  having 
gone  upon  the  stand  as  a  witness  in  his  own  behalf,  sub- 
jects himself  to  all  the  rules  governing  the  credibility  of 
other  witnesses,  and  this  instruction  applies  equally  to 
him  as  well  as  to  any  other  witness." 

It  is  not  claimed  on  the  part  of  the  appellant  that  these 
instructions  do  not  state  the  law  correctly.  The  only 
complaint  is  that  the  appellant  was  unnecessarily  preju- 
diced by  thus  directing  the  attention  of  the  jury  especi- 
ally to  him.     Instructions  substantially  like  '  instruction 
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No.  18,  in  the  case  at  bar,  have  been  frequently  sustained 
by  the  courts.  See  State  v.  Sterrett,  71  Iowa,  386  (32 
N.  W.  387) ;  People  v.  Calvin,  60  Mich.  113  (26  N.  W. 
851)  ;  Haines  v.  Territory,  3  Wyo.  167  (13  Pac.  8)  ;  State 
v.  Elliott,  90  Mo.  350  (2  S.  W.  411) ;  Territory  v.  Gon- 
zales, 68  Pac.  925,  932;  People  v.  Cronin,  34  Cal.  204; 
Anderson  v.  State,  104  Ind.  467  (4  N.  E.  63) ;  State  v. 
Sanders,  76  Mo.  35 ;  2  Thompson,  Trials,  §  2445. 

In  Haines  v.  Territory,  supra,  the  instruction  objected 
to  was  practically  similar  to  that  here  under  consideration, 
and,  in  regard  thereto,  the  court  said : 

"It  is  conceded  that  the  above  instruction  contains  noth- 
ing but  sound  legal  propositions,  and  the  only  complaint 
made  is  that  defendants  were  singled  out  by  the  court 
from  the  body  of  the  witnesses  for  comment.  We  do  not 
think  the  court  erred  in  giving  the  instruction  as  it  did." 

Xor  do  we  perceive  any  error  in  the  21st  instruction. 
It  certainly  states  the  law  correctly,  and  it  would  there- 
fore seem  to  be  unobjectionable.  Rider  v.  People,  110 
I1L  13.  See,  also,  Spies  v.  People,  122  111.  1  (12  N.  E. 
865,  3  Am.  St  Eep.  320). 

Lastly,  we  are  asked  to  reverse  the  judgment  and  dis- 
miss the  action  upon  the  ground  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict  The  evidence  is  exceed- 
ingly voluminous,  and,  we  think,  in  some  respects  un- 
necessarily circumstantial.  We  have  carefully  read  and 
considered  all  of  the  evidence,  and  we  deem  it  sufficient 
to  warrant  the  verdict  of  the  jury. 

T$o  substantial  error  appears  in  the  record,  and  the  judg- 
ment is  therefore  affirmed. 

FtnxEBTOir,  C.  J.,  and  Dunbab  and  Mount,  JJ.,  con- 
cur. 
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John  McHugh,  Appellant,  v.  Northern  Pacific  Rail- 
way  Company  et  al.,  Respondents. 

MASTER  AND  SERVANT  —  TORTS  OP  SERVANT  —  JOINT  LIABILITY. 

An  action  for  tortious  negligence  may  be  maintained  against 
the  master  and  his  employee  jointly,  where  the  injury  was 
caused  by  the  act  of  the  latter  (Howe  v.  Northern  Pacific  Ry.  Co., 
30  Wash.  569,  followed). 

RAILROADS  —  INJURY  TO  EMPLOYEE  —  CONTRIBUTORY  NEGLIGENCE. 

In  an  action  by  a  railway  employee  against  the  company  to 
recover  for  injuries  recovered  by  being  struck  by  a  fast  passenger 
train  while  riding  upon  a  hand-car  a  nonsuit  was  proper,  when  it 
appeared  that  the  accident  happened  near  a  small  station  at  which 
this  train  did  not  stop,  but  was  accustomed  to  go  by  at  full  speed; 
that  the  plaintiff  had  worked  for  the  company  at  that  point  for 
four  years  and  knew  the  train  was  due  and  would  pass  at  full 
speed;  and  that  prior  to  the  accident  he  was  not  looking  and 
listening  for  it,  and  failed  to  notice  the  headlight  until  he  was 
struck;  there  being  no  positive  evidence  that  the  whistle  and 
bell  were  not  sounded  as  was  customary,  but  merely  that  the  wit- 
nesses did  not  hear  them. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  R.  Bell,  Judge.     Affirmed. 

Robertson,  Miller  &  Rosenhaupt,  for  appellant: 

It  is  not  negligence  for  a  servant  engaged  as  was  the 
appellant  to  rely  upon  the  customary  signals  being  given. 
Hooper  v.  Great  Northern  Ry.  Co.,  83  K  W.  440.  The 
question  of  contributory  negligence  should  be  submitted 
to  the  jury.  Towntey  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  11 
N".  W.  55;  Burian  v.  Seattle  Electric  Co.,  26  Wash.  606; 
Nelson  v.  S.  Willey  S.  &  N.  Co.,  26  Wash.  548.  It  is 
only  where  the  evidence  is  practically  undisputed  and  the 
inferences  deducible  therefrom  point  to  the  conclusion  that 
the  plaintiff  was  at  fault,  and  to  that  conclusion  alone, 
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that  the  court  is  justified  in  determining  the  question  as 
a  matter  of  law.  Dunlap  v.  Railroad  Co.,  130  U.  S.  649 
(32  L.  ed.  1058) ;  Kane  v.  Railroad  Co.,  128  U.  S.  91 
(32  L.  ed.  339)  ;  Sioux  City  &  P.  R.  R.  Co.  v.  Stout,  17 
Wall.  657  (21  L.  ed.  745) ;  Louisville  &  N.  R.  R.  Co.  v. 
Woodson,  134  U.  S.  614  (33  L.  ed.  1032).  It  was  a  rule 
of  the  company,  as  well  as  their  established  practice  and 
custom,  when  within  the  station  limits  to  blow  a  whistle  or 
ring  a  bell,  and  upon  this  reliance  was  placed  by  every 
person  who  used  the  track.  Howard  v.  Delaware  &  H. 
Canal  Co.,  40  Fed.  195  ;Erickson  v.  St.  Paul  &  D.  Ry. 
Co.,  5  1.  R  A.  787 ;  Shannon  v.  Consolidated  Tiger,  etc., 
Mining  Co.,  24  Wash.  119. 

Stephens  &  Bunn  and  W.  F.  Toumsend,  for  respond- 
ents: 

With  the  knowledge  which  plaintiff  had  concerning  the 
approach  of  this  train  at  that  time  and  place,  and  his 
failure  to  keep  out  of  its  way,  the  question  of  fact  whether 
the  whistle  was  blown  or  the  bell  rung  is  utterly  imma- 
terial, so  far  as  his  right  to  recover  is  concerned.  McDon- 
ald v.  International  &  C.  N.  Ry.  Co.,  22  S.  W.  939.  If 
the  weather  and  other  circumstances  were  such  as  to  make 
it  difficult  to  see  or  hear  that  train,  then  he  should  have 
taken  other  means  to  avoid  being  struck  by  it,  and  his 
negligence  in  not  doing  so  is  sufficient  to  defeat  recovery. 
Heffinger  v.  Minneapolis,  etc.,  Ry.  Co.,  45  N.  W.  1131. 

Pes  Cubiam. — On  the  evening  of  December  6,  1898, 
appellant,  who  was  an  employee  of  the  Northern  Pacific 
Railway  Company,  and  two  fellow  workmen,  left  Scott 
station,  on  the  line  of  said  railroad,  on  a  handcar,  and 
went  west  about  five  miles  to  do  repair  work  on  a  bridge 
of  said  railroad.     They  left  the  bridge  to  return  to  Scott 
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station  about  three  o'clock  in  the  morning  of  December 
7,  1898,  and  proceeded  with  the  hand-car  on  the  line  of 
said  railroad  to  said  station,  where  they  arrived  about 
four  o'clock  a.  m.  on  said  date.  In  order  to  reach  the 
hand-car  house,  where  said  car  was  kept  when  not  in  use, 
they  passed  Scott  station,  which  is  situate  a  short  distance 
west  of  said  car  house.  While  proceeding  between  the 
station  and  the  car  house,  a  passenger  train  of  the  re- 
spondent railway  company,  running  at  great  speed,  came 
up  behind  the  hand-car  and  struck  it  throwing  appellant 
in  such  a  manner  that  he  sustained  serious  injuries.  It 
was  not  the  custom  for  this  train  to  stop  at  that  station, 
and  it  was  the  rule  for  it  to  pass  at  full  speed,  which  fact 
was  known  to  appellant  and  his  companions.  It  is  al- 
leged, however,  that  it  was  the  custom  to  blow  the  whistle 
and  ring  the  bell  upon  all  trains  when  passing  said  sta- 
tion, and  that  this  was  not  done  upon  the  train  in  ques- 
tion. Negligence  is  predicated  upon  the  alleged  failure 
to  give  these  signals  of  approach,  and  damages  in  the  sum 
of  $15,000  are  demanded.  Contributory  negligence  is 
alleged  by  respondents.  A  jury  was  impaneled  to  try 
the  cause,  and  at  the  conclusion  of  appellant's  testimony 
the  respondents  challenged  the  sufficiency  of  the  evidence, 
and  moved  the  court  to  discharge  the  jury  and  render  judg- 
ment in  favor  of  respondents.  The  motion  was  granted 
and  judgment  entered  accordingly.  From  said  judgment 
this  appeal  was  taken. 

We  will  first  refer  to  the  contention  of  respondents  that 
the  cause  should  have  been  determined  upon  the  demurrer 
to  the  complaint  This  contention  is  based  upon  the  fol- 
lowing ground :  Appellant  in  his  complaint  joined  as  co- 
defendants  the  railway  company  and  the  respondent  Math- 
eson,  who  was  the  employee  of  the  company  as  locomotive 
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engineer  in  charge  of  the  engine  which  was  drawing  the 
train  when  the  accident  occurred.  It  is  contended  that 
there  can  be  no  joint  liability  of  the  parties  defendant  in 
the  complaint,  for  the  reason  that,  if  the  railway  com- 
pany is  liable  at  all,  it  must  be  not  because  of  any  act 
of  its  own,  either  by  way  of  commission  or  omission,  but 
by  reason  of  the  act  of  its  servant,  and  by  virtue  of  the 
doctrine  of  respondeat  superior.  It  is  also  insisted  that, 
if  the  servant  is  liable,  his  liability  must  be  direct,  because 
of  his  own  personal  neglect  in  failing  to  ring  the  bell  or 
sound  the  whistle.  Respondents  rely  largely  upon  the  case 
of  Dorenuus  v.  Root,  23  Wash.  710  (63  Pac.  572,  54 
L  R.  A.  649),  but,  since  the  briefs  in  the  case  at  bar  were 
prepared,  this  court  has  passed  directly  upon  the  question 
presented  here,  and  against  respondents'  contention,  in 
Howe  v.  Northern  Pacific  By.  Co.,  30  Wash.  569  (70  Pac. 
1100).    In  that  case  the  court  said : 

"But  without  entering  into  a  discussion  or  an  analysis 
of  these  conflicting  opinions,  considering  the  fact  that  uni- 
versal authority  will  hold  responsible  in  independent  act- 
ions both  the  master  and  the  agent  or  servant  whose 
tortious  act  is  the  cause  of  the  injury,  and  the  holding  of 
this  court  that  as  to  the  liability  of  the  servant  or  agent 
there  is  no  distinction  between  cases  of  misfeasance  and 
those  of  nonfeasance,  and  in  further  consideration  of  the 
reformed  procedure  which  obtains  in  this  state,  we  are  in- 
clined to  hold  with  those  cases  which  permit  the  rights 
of  all  parties  to  be  determined  in  one  action,  thereby  dis- 
countenancing and  rendering  unnecessary  a  multiplicity 
of  suits,  rather  than  to  compel  the  plaintiff  to  pursue  and 
exhaust  his  remedy  against  one  actor,  and  then,  if  com- 
pensation cannot  be  realized  for  the  damage  sustained, 
to  proceed  against  another.  We  think  this  view  is  more 
in  harmony  with  the  spirit  of  our  Code  and  modern  pro- 
cedure generally." 

We  think  the  opinion  in  the  last  named  case,  in  its 

3-32  WASH. 
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analysis  of  Doremus  v.  Root,  supra,  shows  clearly  that  the 
two  decisions  are  not  in  conflict.  The  demurrer  was  there- 
fore properly  overruled. 

The  errors  assigned  by  appellant,  severally  stated,  all 
involve  the  one  contention  that  the  court  erred  in  granting 
the  challenge  to  the  evidence,  and  in  withdrawing  the 
cause  from  the  consideration  of  the  jury.  The  evidence 
shows  that,  during  the  return  trip  from  the  bridge  above 
mentioned  to  Scott  station,  the  appellant  rode  much  of 
the  distance  upon  the  hand-car,  while  his  companions 
walked  and  pushed  the  car.  The  night  was  cold;  there 
was  snow  upon  the  ground  and  upon  the  tracks,  and  they 
found  it  difficult,  if  not  impossible,  to  propel  the  car  by 
merely  working  the  handles  ordinarily  used  for  that  pur- 
pose. Appellant,  being  the  oldest  of  the  party,  was  re- 
quested to  ride  upon  the  car  and  keep  the  handles  moving 
to  prevent  freezing,  while  those  walking  really  propelled 
the  car  by  pushing.  In  this  manner  they  approached  and 
were  passing  through  the  limits  of  Scott  station  when  the 
accident  happened.  Appellant  and  the  entire  party  knew 
that  it  was  the  time,  for  the  passenger  train  to  pass.  Ap- 
pellant says  he  looked  and  listened  for  the  train  many 
times  while  they  were  making  the  trip  from  the  bridge, 
and  so  continued  to  do  until  within  a  substantial  distance 
of  the  place  of  the  accident,  when  he  ceased  to  look  and 
listen.  He  says  plainly  that  he  did  not  look  and  listen 
after  passing  a  certain  curve.  A  question  asked  him  sug- 
gests that  the  distance  was  2,000  feet  The  answer  does 
not  deny  that  the  distance  may  have  been  as  much  as  sug- 
gested, but  simply  designates  its  beginning  point  as  being 
at  the  curve  mentioned.  There  was  no  positive  testimony 
that  the  whistle  and  bell  were  not  sounded,  but  appellant 
and  one  other  witness  say  they  did  not  hear  them,  and 
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give  it  as  their  opinion  that,  if  the  warning  sounds  had 
been  given,  they  could  have  heard  them.  Appellant  had 
worked  for  the  respondent  railway  company  about  four- 
teen years,  and  had  lived  at  Scott  station  and  worked 
upon  the  railway  line  in  that  vicinity  about  four  years. 
He  knew  the  environment  well,  and  knew  that  the  fast 
passenger  train,  which  always  passed  this  station  at  a 
high  rate  of  speed,  was  liable  to  come  at  any  moment. 
Having  been  for  so  long  a  time  an  employee  of  the  rail- 
way company,  and,  as  such,  being  particularly  informed 
about  the  time  and  speed  of  the  train  at  that  point,  he 
was  better  prepared  to  protect  himself  than  an  ordinary 
passing  traveler  would  have  been.  With  all  his  knowledge 
of  the  surroundings,  he  did  not  look  and  listen  for  some 
time  before  the  accident  He  was  not  required  to  furnish 
any  propelling  power  for  the  hand-car,  but  stood  in  an 
elevated  position,  where  he  could  easily  look  out  for  the 
train.  He  was  asked  the  following  question :  "And  you 
did  not  see  the  head  light  until  you  were  struck  ?"  to  which 
he  replied:  "I  saw  no  light  until  after  I  was  struck." 
It  would  seem  that  there  can  be  no  doubt  about  appellant's 
ability  to  have  seen  the  strong  headlight  of  the  engine 
in  time  to  have  left  the  hand-car  if  he  had  been  on  the 
look  out  for  it.  As  before  stated,  there  is  no  positive 
testimony  that  the  whistle  and  bell  were  not  sounded,  but 
the  witnesses  simply  say  they  did  not  hear  them.  The 
night  was  cold,  and  the  wind  was  blowing.  There  may 
have  been  room  for  difference  of  opinion  as  to  whether 
the  sounds  might  have  been  heard  above  the  noise  of  the 
wind  But  we  do  not  see  how  there  can  be  any  difference 
of  opinion  upon  the  other  point  It  therefore  follows  that 
appellant's  neglect  so  contributed  to  his  injury  that  he 
is  not  entitled  to  recover.    The  passenger  train  had  the  full 
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right  of  way  at  that  time,  and  it  was  the  duty  of  every 
employee  of  the  company  to  exercise  care  and  keep  out 
of  the  way  of  the  train.  We  do  not  see  how  the  minds  of 
reasonable  men  can  differ  upon  the  question  of  appellant's 
negligence.  It  seems  apparent  to  any  reasonable  mind 
that  he  did  not  exercise  the  prudence  and  caution  which 
were  required  of  him  under  the  circumstances.  In  Cooney 
v.  Great  Northern  By.  Co.,  9  Wash.  292  (37  Pac.  438),  a 
case  somewhat  similar  to  the  one  at  bar,  it  was  held  that, 
even  if  it  were  conceded  that  the  railway  company  was 
negligent,  yet  the  want  of  care  on  the  part  of  the  respond- 
ent in  the  case  precluded  his  recovery.  The  court  said, 
at  page  296: 

"If  the  respondent  had  been  in  the  exercise  of  that  de- 
gree of  prudence  and  caution  which  it  was  his  duty  to 
use  under  the  circumstances,  it  is  hardly  possible  to  believe 
that  he  would  have  been  injured." 

The  judgment  in  that  case  was  reversed  and  a  nonsuit 
ordered. 

We  believe  the  trial  court  in  the  case  at  bar  did  not 
err  in  granting  the  challenge  to  the  evidence,  and  in  with- 
drawing the  case  from  the  jury.  The  judgment  is  there- 
fore affirmed. 


[No.  4543.     Decided  May  6,  1903.] 

Puget  Sound  Ibon  and  Steel  Woeks,  Appellant,  v.  C. 
H.  Clemmons  et  ux.,  Respondents. 

SALES  —  WARRANTY  —  PAROL  EVIDENCE. 

Parol  evidence  of  oral  warranties  Is  admissible  where  the  only 
written  contract  in  connection  with  the  sale  of  machinery  was  an 
order  for  it  In  the  shape  of  a  letter,  which  did  not  purport  to  con- 
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tain  any  part  of  the  contract  or  conditions  which  the  seller  was 
to  perform. 

SAME  —  BREACH. 

A  warranty  that  a  road  engine  was  free  from  defects  and  im- 
perfections and  that  the  seller  would  replace  all  defective  parts 
free  of  charge  was  broken,  where  the  seller,  after  supplying  .new 
drums  several  times  in  place  of  those  breaking  because  of  defects 
in  manufacture,  refused  to  replace  the  last  one  breaking  because 
of  its  inability  owing  to  a  strike  at  its  works. 

SAME  —  MEASURE  OF  DAMAGES. 

The  measure  of  damages  upon  the  breach  of  a  warranty  to 
replace  defective  parts  of  a  road  engine  free  of  charge  to  the 
purchaser  would  be  the  expense  he  was  put  to  in  replacing  the 
broken  parts  elsewhere  upon  the  seller's  refusal  to  supply  new 
ones,  and  would  not  include  loss  of  profits  in  logging  as  within 
the  contemplation  of  the  parties,  where  the  seller  had  no  knowl- 
edge of  the  extent  of  the  purchaser's  operations,  the  number  of 
logs  he  was  hauling,  the  number  of  men  or  machines  he  was 
working,  or  the  character  or  length  of  the  roads  the  logs  were 
hauled  over  (Skagit  Ry.  d  L.  Co.  v.  Cole,  2  Wash.  57,  and  Graham 
v.  McCoy,  17  Wash.  63,  distinguished)    (Dunbar,  J.,  dissents). 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Mason  Irwin,  Judge.     Keversed. 

/.  A.  Hutcheson  and  Bates  &  Murray  {John  H.  Mc- 
DanielSj  of  counsel),  for  appellant: 

The  only  warranty  that  could  be  implied  arose  from 
the  fact  that  appellant  was  the  manufacturer  of  the  en- 
gine it  was  selling.  This  warranty  would  only  go  to  se- 
cure against  "latent  defects,  not  disclosed  to  the  purchaser, 
arising  from  the  manner  in  which  the  article  was  manu- 
factured."  Hoe  v.  Sanborn,  21  K  Y.  552;  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108  (28  L.  ed.  86). 
The  mere  fact  that  a  party  purchasing  articles  intends  to 
use  them  for  a  particular  purpose  does  not  charge  the  seller 
with  an  implied  warranty  that  they  will  accomplish  or 
fulfill  that  purpose.    Port  Carbon  Iron  Co.  v.  Groves,  68 


38       PUGET  SOUND  IRON,  ETC.,  WORKS  v.  CLEMMONS. 

Argument  of  Counsel.  [32  Wash. 

Pa.  St.  149;  2  Benjamin,  Sales  (6th  Am.  ed.),  §987; 
1  Parsons,  Contracts,  pp.  586-588 ;  Wisconsin  R.  P.  Brick 
Co.  v.  Hood,  54  Minn.  543.  When  a  person  ordering  a 
machine  reduces  the  order  to  writing,  he  cannot  prove 
any  additional  warranty  by  parol.  Shepherd  v.  GUroy, 
46  Iowa,  193;  Seitz  v.  Brewers'  Co.,  141  XT.  S.  510  (35 
L.  ed.  837) ;  Wheaton  Roller-Mill  Co.  v.  Noye  Mfg.  Co., 
68  K  W.  854;  Mullain  v.  Thomas,  43  Conn.  252;  Mil- 
waukee Boiler  Co.  v.  Duncan,  87  Wis.  120;  Nichols  r. 
Crandall,  6  L.  R  A.  412 ;  Staver  v.  Rogers,  3  Wash.  603 ; 
Goulds  v.  Brophy,  6  L.  R.  A.  392. 

To  the  effect  that  the  written  order  given  in  this  case 
•for  the  engine,  when  accepted,  constituted  a  contract  in 
writing  that  cannot  be  changed  by  evidence  of  prior  con- 
versations, see  Millett  v.  Marston,  62  Me.  477;  Lamson, 
etc.,  Service  Co.  v.  Hartung,  19  N.  Y.  Supp.  233;  Die- 
bold  Safe  <&  Lock  Co.  v.  Huston,  28  L.  R.  A.  53. 

J.  B.  Bridges,  for  respondents: 

Upon  the  point  that  the  measure  of  damages  upon 
breach  of  a  warranty  of  a  road  engine  sold  to  be  used  in 
the  logging  business  would  include  the  purchaser's  loss  of 
profits,  the  respondents  cite  Herring  v.  Skaggs,  62  Ala. 
180;  Borradaile  v.  Brunton,  8  Taunt.  535;  Passinger  v. 
Thornburn,  34  N.  Y.  634;  Beeman  v.  Banta,  23  K  E. 
887 ;  Coyle  v.  Baum,  41  Pac  389 ;  Nye  v.  Snyder,  77  X. 
W.  118;  Shaw  v.  Smith,  25  Pac.  886  (11  L.  R.  A.  681)  ; 
Briggs  v.  Rumely  Co.,  64  N.  W.  784;  Kester  Bros.  v. 
Miller  Bros.,  119  N.  C.  475 ;  Brownell  v.  Chapman,  51 
N.  W.  249 ;  Shepard  v.  Milwaukee  Gas  Light  Co.,  15  Wis. 
318;  Houser  v.  Pearce,  13  Kan.  104;  Crescent  Mfg.  Co. 
v.  Nelson  Mfg.  Co.,  100  Mo.  325. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — In  May,  1900,  respondent  C.  H.  Clem- 
mons  purchased  a  logging  engine  from  appellant.  The 
engine  was  of  appellant's  manufacture,  and  the  purchase 
price  was  $2,500.  Of  this  amount,  respondents  paid 
$835,  and  for  the  balance  gave  three  notes,  of  $555  each. 
To  secure  the  payment  of  these  notes,  respondents  gave  a 
chattel  mortgage  on  the  engine.  One  of  the  notes  was  sub- 
sequently paid,  but  respondents  failed  to  pay  the  other  two 
when  due.  Whereupon  appellant  brought  this  action  to 
recover  the  amount  of  the  two  notes,  and  to  foreclose  the 
mortgage ;  alleging  the  execution  and  delivery  of  the  notes 
and  mortgage,  the  amount  due  thereon,  and  that  $175  was 
a  reasonable  attorney's  fee  for  the  foreclosure.  Kespond- 
ents  answered,  admitting  the  execution  and  delivery  of 
the  notes  and  mortgage,  and  the  non-payment  thereof,  but 
denied  that  any  attorney's  fee  Should  be  allowed,  and  as 
an  affirmative  defense,  alleged  that  the  notes  sued  on  were 
given  as  part  of  the  purchase  price  of  said  engine ;  that  the 
total  purchase  price  was  $2,500,  of  which  $835  was  paid 
in  cash  at  the  time  of  purchase,  and  notes  given  for  the 
balance;  that  one  of  these  notes  for  $555  had  been  paid 
since.  They  further  alleged  that  at  and  before  the  time 
of  the  purchase  of  the  engine  they  informed  appellant  that 
they  intended  to  use  the  engine  to  haul  logs  a  distance  of 
about  5J300  or  6,000  feet;  that  appellant  represented  the 
engine  to  be  peculiarly  fitted  for  such  purpose,  and  repre- 
sented that  it  was  of  the  best  material  and  workmanship, 
"and  expressly  orally  warranted  the  said  engine  to  prop- 
erly and  satisfactorily  perform  the  duties  and  do  the 
work  for  which  the  respondents  were  purchasing  the 
same."  They  then  alleged  that  the  drum  of  said  engine 
was  of  inferior  material  and  defective  workmanship  and 
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did  not  do  the  work  which  appellant  represented  it  would 
do;  that  the  engine  was  on  said  account  not  worth  to  ex- 
ceed $1,000 ;  and  that  there  was  want  of  consideration  of 
at  least  the  amount  demanded  in  the  complaint.  By  way 
of  counterclaim,  respondents  alleged  as  a  further  defense 
that,  at  the  time  of  the  purchase  of  the  engine,  respondents 
informed  appellant  that  they  desired  an  engine  of  suffi- 
cient power  and  capacity  to  carry  5,000  feet  of  cable,  and 
to  haul  logs  that  distance;  that  appellant  represented  its 
engine  to  be  the  best  in  the  market  for  that  purpose,  and 
verbally  warranted  that  it  would  for  one  year  satisfac- 
torily operate  and  perform  said  work,  and  warranted  it  to 
be  of  the  best  material  and  workmanship;  that  after  the 
engine  had  been  operated  twenty-two  days  the  drum 
broke ;  that  appellant  furnished  another  drum,  which  also 
broke  after  being  used  eleven  days ;  that  thereupon  appel- 
lant furnished  a  third  drum,  which  also  broke,  and  this 
continued  until  five  drums  in  all  had  been  used  and  broken. 
All  of  these  drums  were  furnished  free  of  charge  to  re- 
spondents, except  the  expense  of  transportation,  which  is 
alleged  to  be  $100  on  each  of  the  extra  drums ;  that  these 
breaks  occurred  without  fault  or  negligence  on  the  part 
of  respondents,  and  were  due  entirely  to  the  use  of  defec- 
tive material  and  unskilled  workmanship  in  manufacture ; 
that  after  the  breaking  of  the  fifth  drum  the  respondents 
procured  of  another  manufactory  a  good  and  sufficient 
drum  at  a  cost  of  $500 ;  that  on  account  of  these  different 
breaks  the  operation  of  the  logging  camp  conducted  by 
respondents  was  interrupted,  men  were  kept  in  idleness, 
some  of  their  men  went  away,  and  respondents  suffered 
loss  of  profits,  whereupon  they  demanded  the  cancellation 
of  the  note  and  mortgage,  and  a  judgment  against  appel- 
lant for  $6,500  and  costs.   Appellant  replied  to  the  answer. 
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and  denied  making  any  warranty,  or  any  facts  amounting 
to  a  warranty,  and  alleged  that  respondents  ordered  an 
engine  of  the  kind,  quality,  and  description  in  every  re- 
spect like  said  engine,  including  the  drum;  denied  that 
the  engine  or  drum  was  inferior  or  defective ;  alleged  that 
appellant  refused  to  warrant  the  engine;  and  denied  that, 
aside  from  the  mere  agreement  to  furnish  an  engine  of  the 
description  given  by  respondents,  any  other  agreement  was 
made,  except  to  replace  free  of  cost  at  appellant's  works 
in  Taeoma  any  defective  parts,  in  case  respondents  should 
first  return  the  defective  parts,  freight  prepaid,  to  appel- 
lant in  Taeoma.  The  case  was  tried  in  equity,  a  jury  be- 
ing called  to  render  an  advisory  verdict  for  the  guidance  of 
the  court.  The  court  made  findings  of  fact  and  con- 
clusions of  law.  The  facts  were  found  for  appellant  as  to 
the  cause  of  action  declared  on  in  the  complaint.  But  the 
court  found  that  there  was  a  warranty  of  the  engine ;  that 
the  drums  furnished  by  appellant  were  of  defective  ma- 
terials and  workmanship ;  that  respondents  had  been  dam- 
aged in  the  sum  of  $200  for  freight  on  worthless  drums, 
and  $500,  the  expense  of  the  last  drum,  known  as  the 
"Portland"  drum,  and  that  the  respondents  had  been  dam- 
aged in  the  sum  of  $2,000  for  loss  of  profits.  A  decree 
was  entered  for  respondents  in  the  sum  of  $1,348.80,  be- 
ing $2,700,  the  amount  of  damages  found  in  favor  of  re- 
spondents, less  the  amount  found  due  on  the  notes,  which 
was  $1,351.20. 

A  large  number  of  errors  are  assigned  by  appellant, 
but  they  are  all  discussed  under  three  heads,  as  follows: 
(1)  What  was  the  contract  entered  into  by  the  parties? 
Did  it  include  a  warranty?  (2)  Was  there  any  breach? 
(3)  If  there  was  a  breach,  what  was  the  proper  measure 
of  damages  ?  In  regard  to  the  contract,  Mr.  Clemmons, 
one  of  the  respondents,  testified  as  follows : 
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"I  said  to  him  [meaning  Mr.  Marconnier,  secretary  of 
the  appellant  company],  I  was  in  the  logging  business 
here  in  Chehalis  county,  and  was  in  need  of  a  large  road 
engine,  capable  of  hauling  logs  for  a  distance  of  5,000  or 
6,000  feet — at  least  5,000;  that  I  had  at  my  camp  a 
10x12  Washington  Iron  Works  engine,  .  .  .  but  that 
the  drum  was  not  large  enough  to  hold  that  amount  of  wire 
— the  amount  necessary  to  make  that  haul ;  that  I  had  been 
advised  by  different  parties  to  get  one  of  their  engines.  I 
went  there  anyway.  He  said  that  they  had  a  10x15  en- 
gine— road  engine — which  would  do  the  work  satisfac- 
torily for  that  long  haul,  and,  of  course,  gave  me  points 
about  it ;  the  size  shaft,  drum,  coil,  etc.  Mr.  Marconnier 
told  me  they  were  making  a  10x15  road  engine  that  was 
just  what  I  would  want  for  that  long  haul,  and  especially 
adapted  for  that  purpose,  and  I  gave  him  the  order  for 
the  engine.  He  told  me  how  much  wire  the  drum  would 
hold,  etc.,  the  size  of  the  wire,  the  different  points  about 
it,  double  friction,  etc.,  and  said  they  would  like  nothing 
better  than  to  place  that  engine  alongside  of  the  Seattle 
engine  10x12." 

Mr.  Clemmons  further  testified  that  he  thereupon  went 
into  the  shop,  and  looked  at  the  construction  of  one  of  the 
engines,  and  had  about  the  same  conversation  there  again. 
On  cross-examination  he  was  asked  the  following  question : 

"I  ask  you,  Mr.  Clemmons, — to  go  back  to  the  time  of 
the  purchase  of  this  engine, — if  it  is  not  a  fact  that  at  that 
time  Mr.  Marconnier  told  you  that  they  would  replace 
any  defective  parts  in  this  engine  on  the  cars  at  Tacoma 
free  of  cost  to  you,  that  broke,  provided  you  would  return 
the  defective  or  broken  parts,  and  that  was  the  express 
understanding  between  you  and  them?  Answer:  There 
was  some  kind  of  a  conversation  like  that;  yes,  sir." 

Mr.  Marconnier  testified  in  reference  to  the  contract  as 
follows : 

"Well,  Mr.  Clemmons  came  into  the  office,  and  I  met 
him  there.     He  stated  he  wanted  a  logging  engine.     T 
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asked  him  what  kind  of  an  engine  he  wanted,  and  he  said 
a  10x15  engine.  I  asked  him  if  he  knew  the  engines,  and 
had  seen  them  work.  He  said  that  he  had.  I  said: 
'Naturally  the  engine  speaks  for  itself/  Of  course,  our 
aim  was  to  make  a  good  engine,  and  that  if  he  purchased 
one  of  our  engines,  and,  after  using  it  and  running  it  in 
camp,  a  casting  should  break  or  become  defective,  that  we 
would  replace  said  defective  casting  free  of  cost  at  our 
works,  provided,  however,  that  he  return  the  defective 
parts  to  us,  and  free  of  cost  to  us." 

Mr.  Marconnier  also  testified  that  nothing  was  said 
about  the  haul  of  5,000  or  6,000  feet,  and  that,  after  they 
had  looked  the  engine  over  and  agreed  upon  the  terms,  he 
dictated  and  Mr.  Clemmons  signed  a  contract  as  follows: 

"Tacoma,  Washington,  March  29,  1900. 
Puget  Sound  Iron  &  Steel  Works, 

Tacoma,  Wash. 
Gentlemen : — 

You  will  please  to  enter  order  for  one  of  your  standard 
10x15  road  engines  with  large  gear,  and  for  which  I  agree 
to  pay  therefor  the  sum  of  $2,500  as  follows:  $100  cash 
with  this  order;  $735  when  engine  is  ready  for  delivery; 
$555  in  three  months  from  time  of  delivery;  $555  in  six 
months  from  time  of  delivery;  and  $555  in  nine  months 
from  time  of  delivery.  I  agree  to  give  notes  for  deferred 
payment  to  draw  ten  per  cent,  interest  per  annum  until 
paid  and  secure  said  deferred  payments  by  mortgage  upon 
said  engine.  Said  engine  to  be  ready  in  about  five  weeks 
from  the  date  hereof. 

Tours  truly, 

C.  H.  Clemmons. 
Address :    Montesano. 

Engine  in  Chehalis  County. 

Will  notify  when  to  ship." 

Mr.  Marconnier  was  corroborated  by  other  witnesses  to 
the  effect  that  nothing  was  said  about  the  length  of  the 
haul,  and  that  there  was  no  warranty  that  the  engine  would 
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do  the  work  for  which  respondents  were  purchasing  the 
same.  The  evidence  shows,  without  dispute,  that  the 
drums  broke  without  fault  of  respondents,  and  that  other 
drums  were  furnished,  without  cost,  by  appellant  on 
board  the  cars  at  Tacoma;  that  appellant  did  not  require 
respondents  to  return  any  of  the  broken  pieces,  except 
probably  one  piece;  and  that  the  last  drum  was  not  fur- 
nished by  appellant  because  of  a  strike  of  employees  in 
appellant's  shop.  While  there  is  some  dispute  in  the  evi- 
dence as  to  what  the  contract  was,  the  weight  of  the  evi- 
dence is  clearly  with  the  appellant,  that  there  was  no  war- 
ranty that  the  engine  would  do  the  work  which  respond- 
ents were  doing  with  it  The  lower  court  was  justified  in 
finding  from  the  evidence  only  that  there  was  a  warranty 
of  the  engine  as  being  free  from  defects  and  imperfections. 
Counsel  for  appellant  strenuously  argue  that  the  order  for 
the  engine  as  set  out  above  is  conclusive  against  warranty 
of  any  kind,  and  that  the  respondents  can  not  be  heard  to 
say  that  there  was  any  other  agreement  than  that  contained 
in  the  order.  A  number  of  authorities  are  cited  to  the 
effect  that,  where  an  article  is  sold  by  a  formal  written 
contract,  which  is  silent  on  the  subject  of  warranty,  no 
oral  warranty  made  at  the  time  or  previously  can  be 
shown,  as  the  writing  is  conclusively  presumed  to  embody 
the  whole  contract.  But  these  cases  are  generally  cases 
where  the  articles  purchased  are  of  a  special  known  kind, 
and  where  there  was  a  formal  contract  embodying  all  the 
terms  and  conditions  of  the  agreement  But  there  is  no 
such  formal  contract  in  this  case.  The  contract  here  is 
simply  an  order  for  the  engine,  signed  in  the  form  of  a 
letter  by  respondent  C.  H.  Clemmons  only.  It  does  not 
purport  to  contain  any  part  of  the  contract  or  conditions 
which  the  appellant  was  to  perform.     This  court,  in  Gor- 
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don  v.  Parke  &  Lacy  Machinery  Co.,  10  Wash.  18  (38 
Pac.  755),  stated  the  rule  as  follows: 

"Where  there  have  heen  collateral  oral  agreements,  and 
the  parties  have  not,  by  their  written  contract,  appeared 
to  intend  to  reduce  their  entire  negotiation  to  written  form, 
there  are  many  cases  sustaining  the  admission  of  parol 
evidence  concerning  the  unwritten  terms  of  such  agree- 
ments. 17  Am.  &  Eng.  Enc.  Law,  p.  443;  Pierce  v. 
Woodward,  6  Pick.  206 ;  Chapin  v.  Dobson,  78  N*.  Y.  74 
(34  Am.  Rep.  512);  Willis  v.  Hubert,  117  Mass.  151; 
Oraffam  v.  Pierce,  143  Mass.  386  (9  N.  E.  819).  But  in 
all  of  the  foregoing,  as  well  as  in  many  other  cases  which 
might  be  cited,  the  written  contract  itself  was  resorted  to 
as  the  source  of  authority  for  receiving  parol  evidence; 
and  this  is  the  universal  rule.  'The  test  of  the  complete- 
ness of  the  writing  proposed  as  a  contract  is  the  writing  it- 
self. If  this  bears  evidence  of  careful  preparation,  of  a 
deliberate  regard  for  the  many  questions  which  would 
naturally  arise  out  of  the  subject  matter  of  the  contract,  if 
it  is  reasonable  to  conclude  from  it  that  the  parties  have 
therein  expressed  their  final  intentions  in  regard  to  the 
matters  within  the  scope  of  the  writing,  then  it  will  be 
deemed  a  complete  and  unalterable  exposition  of  such  in- 
tentions. If,  on  the  other  hand,  the  writing  shows  its  in- 
formality on  its  face,  there  will  be  no  presumption  that  it 
contains  all  the  terms  of  the  contract/  " 

Under  this  rule  it  is  clear  that  parol  evidence  was  ad- 
missible to  prove  a  warranty  in  the  case  at  bar. 

2.  Was  there  a  breach  of  the  warranty  made  ?  There 
is  really  no  dispute  in  the  evidence  upon  this  question. 
Five  drums  broke  within  a  short  time.  They  all  broke  be- 
cause of  defects  in  manufacture.  Flaws  in  the  iron  were 
discovered  after  the  breaks.  Four  of  these  drums  were 
furnished  by  appellant  to  respondents  without  cost,  except 
the  freight.  When  the  fifth  drum  broke,  appellant  was 
not  able  to  replace  it  because  of  a  strike  at  its  works,  and 
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refused  to  do  so  on  that  account     This  was  certainly  a 
breach  of  the  agreement  to  supply  defective  parts. 

3.  What  is  the  proper  measure  of  damages  ?  The  gen- 
eral rule,  as  stated  in  28  Ana.  &  Eng.  Enc.  Law,  p.  836,  is 
as  follows : 

"Where  the  vendor  makes  the  warranty  in  good  faith, 
and  not  fraudulently,  or  with  a  knowledge  that  it  is  un* 
true,  or  likely  to  prove  so,  the  measure  of  damages  recov- 
erable by  the  vendee  is  governed  by  the  rule  applying  in 
other  cases  which  involve  nothing  more  than  a  mere  breach 
of  contract.  This  rule,  as  laid  down  in  a  leading  case, 
and  steadily  adhered  to  ever  since,  is  that  'when  two  par- 
ties have  made  a  contract  which  either  of  them  has  broken, 
the  damages  which  the  other  ought  to  recover  in  respect  to 
such  breach  of  contract,  should  be  either  such  as  may 
fairly  and  reasonably  be  considered  as  arising  naturally, 
that  is,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  be  reasonably 
supposed  to  have  been  in  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the  probable  result  of 
a  breach  of  it'  The  effect  of  this  rule  is  to  exclude  the 
consideration  of  all  remote  and  speculative  damages,  or 
those  depending  upon  mere  contingencies.  It  embraces 
two  distinct  classes  of  damages:  First,  those  which  are 
a  natural  and  necessary  result  of  the  breach,  and  second, 
those  which  the  parties  may  be  supposed  reasonably  to 
have  had  in  contemplation,  when  the  sale  was  made,  as  a 
probable  result  of  a  breach." 

There  is  no  claim  in  this  case  that  the  warranty  was  in 
bad  faith,  and  we  think  the  evidence  fails  to  show  that  the 
warranty  amounted  to  more  than  that  the  machine  was  a 
perfect  one  of  its  kind,  and  that  any  breaks  or  imperfec- 
tions would  be  remedied  by  furnishing  new  parts  free  on 
board  cars  at  Tacoma.  We  also  think  that  loss  of  profits 
in  logging,  or  on  account  of  inability  to  carry  on  logging 
operations,  could  not  reasonably  have  been  in  contempla- 
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tion  of  the  parties  at  the  time  of  the  sale.  There  is  no 
evidence  at  all  in  the  record  tending  in  any  way  to  show 
that  appellant  knew  the  extent  of  respondents'  operations, 
the  number  of  logs  he  was  hauling,  the  number  of  men  or 
machines  he  was  working,  or  the  kind  or  character  of 
roads  the  logs  were  hauled  over.  These  things  would  cer- 
tainly have  been  mentioned  at  the  time  of  the  contract  if 
appellant  intended  to  give  a  warranty  that  the  engine 
would  do  the  work  which  respondent  was  going  to  put  it 
to,  and,  in  case  of  failure,  to  be  liable  for  the  loss  of  profits 
of  a  large  logging  company. 

The  respondents  rely  upon  the  cases  of  Skagit  By.  &  L. 
Co.  v.  Cfole,  2  Wash.  57  (25  Pac.  1077),  and  Graham  v. 
McCoy,  17  Wash.  63  (48  Pac.  780).  In  each  of  these 
cases,  however,  it  was  found  that  the  party  violating  the 
contract  either  knew  or  must  have  contemplated  the  loss 
which  necessarily  followed  his  violation  of  the  contract, 
and  was  therefore  held  liable  for  the  profits.  But,  as  we 
have  seen  above,  the  appellant  here  does  not  come  within 
that  rule.  The  court,  following  the  advisory  verdict  of 
the  jury,  found  damages  in  favor  of  respondents  in  the 
sum  of  $2,700.  The  advisory  verdict  of  the  jury  was  as 
follows : 

"We,  the  jury  duly  empaneled  and  sworn  to  try  this 
cause,  do  make  the  following  as  our  verdict  and  findings : 

1.  Defendants  have  been  damaged  in  the  difference 
between  the  price  agreed  to  be  paid  for  the  engine  and  the 
value  of  the  same  as  furnished  defendants,  in  the  sum  of 

2.  On  account  of  freight  and  other  expenses  in  getting 
the  extra  drums  from  Tacoma  into  their  camp,  the  sum  of 
$200. 

3.  On  account  of  idle  workmen,  crew  leaving,  ex- 
penses of  getting  new  crews  together,  the  sum  of  $ . 
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4.  On  account  of  the  sixth  or  so-called  Portland  drum, 
the  sum  of  $500. 

5.  On  account  of  loss  on  account  of  inability  to  put  in 
logs,  the  sum  of  $2,000. 

J.  M.  Carter,  Foreman." 

The  court  also  submitted  special  interrogatories  to  the 
jury,  and  the  jury  made  findings  thereon  as  follows: 

"Q.  Did  any  damages  result  from  the  breaking  of  the 
first  drum?  If  so,  how  much?  A.  No.  Q.  Did  any 
damages  result  from  the  breaking  of  the  second  drum  ?  If 
so,  how  much?  A.  No.  Q.  Did  any  damages  result 
from  the  breaking  of  the  third  drum  ?  If  so,  how  much  ? 
A.  No.  Q.  Did  any  damages  result  from  the  breaking 
of  the  fourth  drum?  If  so,  how  much?  A.  Yes.  Q. 
Did  any  damages  result  from  the  breaking  of  the  fifth 
drum  ?    If  so,  how  much  ?    A.    Yes." 

There  is  practically  no  dispute  in  the  evidence  upon 
that  part  of  the  contract  which  related  to  replacing  broken 
or  defective  parts  of  the  engine.  Nor  was  there  any  dis- 
pute that  the  freight  and  cost  of  replacing  the  drums  was 
$100  each.  The  jury,  by  the  special  verdicts,  found  that 
no  damages  resulted  from  the  breaking  of  the  first,  second, 
and  third  drums.  These  special  findings  could  have  been 
made  only  upon  the  theory  that  the  contract  was  that  these 
extra  drums  were  to  be  furnished  free  on  the  cars  at  Ta- 
coma.  They  are  in  accord  with  the  evidence  upon  that 
subject.  There  is  no  consistency  in  the  finding  that  freight 
was  to  be  paid  on  a  part  of  the  drums,  and  not  on  all,  be- 
cause there  was  no  contention  that  there  was  any  change 
in  the  terms  of  the  contract  in  this  respect.  If  respondents 
were  entitled  to  recover  for  freight  on  one  drum,  they  were 
entitled  to  recover  on  all.  If  they  were  not  entitled  to  re- 
cover on  the  first,  second,  and  third  drums,  they  were  not 
entitled  to  recover  on  any ;  and  the  special  verdict,  there- 
fore, is  in  conflict  with  the  finding  of  damages  for  freight 
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in  the  sum  of  $200,  and  that  finding  must  fail.  The  evi- 
dence shows  that  the  "Portland"  drum  cost  $500.  A  part 
of  this  was  freight  from  Portland.  Respondents  were  en- 
titled to  have  the  cost  of  the  drum  at  Portland,  and  the 
freight  paid  from  Portland  to  Tacoma.  There  is  nothing 
in  the  record  to  show  that  the  cost  of  this  drum  at  respond- 
ent's camp  was  more  than  it  would  have  been  at  Tacoma. 
For  this  reason,  we  are  not  disposed  to  disturb  this  find- 
ing. 

For  the  reasons  above  stated,  the  finding  for  $2,000 — 
being  for  loss  of  profits — must  be  set  aside.  For  the  rea- 
son that  the  damages  proved  do  not  amount  to  the  admitted 
indebtedness  owing  by  respondents  to  the  appellant,  the 
attorney's  fee  provided  in  the  mortgage,  viz.,  $175,  should 
be  allowed. 

The  cause  is  reversed  and  remanded,  with  instructions 
to  the  lower  court  to  enter  a  decree  of  foreclosure  for  the 
amount  payable  on  the  two  notes  sued  on,  together  with 
$175  attorney's  fees  and  costs,  less  an  offset  of  $500. 
Appellant  to  recover  costs  on  this  appeal. 

FtrLL,EETON,  C.  J.,  and  Andf/rs  and  Hadley,  J  J.,  con- 
cur. 

Dunbar,  >T. — I  dissent  I  think  the  judgment  should 
be  sustained,  under  the  rule  announced  in  Skagit  Ry.  & 
Lumber  Co.  v.  Cole,  supra,  and  that  the  damages  proven 
may  reasonably  be  said  to  have  been  contemplated  by  the 
parties  when  the  contract  was  made. 


4-32  wash. 
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[No.  4672.     Decided  May  29,  1903.] 

In  the  Matter  of  the  J.  C.  Waugh  Disbarment  Proceed- 
ings. 

SUPREME   OOUBT  —  JURISDICTION  —  DISBARMENT   OP    ATTORNEYS. 

The  supreme  court  has  no  jurisdiction  of  proceedings  for  the 
disbarment  of  an  attorney,  either  under  constitutional  author* 
ity,  or  by  virtue  of  its  inherent  powers,  although  the  attorney 
may  have  perpetrated  a  fraud  upon  the  superior  court  in  gaining 
admission  to  practice  (Anders,  J.,  and  Fuixebton,  C.  J.,  dissent). 

Original  Proceeding  for  Disbarment. 

Thomas  M.  Vance,  for  petitioner. 

Smith  &  Brawley  and  M .  P.  Kurd,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — This  is  a  disbarment  proceeding,  brought 
originally  in  this  court  against  the  respondent,  based  sub- 
stantially upon  the  following  allegations,  namely:  That 
at  the  time  James  C.  Waugh  applied  for  admission  to  the 
bar  of  the  superior  court  of  Skagit  county,  state  of  Wash- 
ington, to  wit,  on  December  1,  1890,  he  did  not  possess 
the  qualifications  requisite  for  admission  to  the  bar,  in 
that  he  was  not  a  citizen  of  the  United  States,  nor  did  he 
ever  study  law  with  an  attorney  in  this  state  for  the  time 
required,  nor  did  he  possess  a  certificate  from  the  supreme 
court  of  any  other  state  or  territory,  nor  had  he  ever  been 
admitted  to  practice  law  in  any  other  state  or  territory  of 
the  United  States ;  that  at  the  time  he  secured  a  certificate 
of  admission  to  practice  law  in  this  state  he  concealed  his 
disqualification,  and  thereby  committed  a  fraud  upon  the 
court  A  demurrer  has  been  interposed  to  the  petition, 
which  raises  the  question  of  the  jurisdiction  of  this  court 
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to  entertain  the  petition  and  try  the  cause.  It  is  con- 
tended by  the  relator  that  this  court  has  inherent  power  to 
protect  itself  from  fraud,  and  will  exercise  summary  juris- 
diction over  its  attorneys,  who  are  in  a  sense  officers  of  the 
court.  The  inherent  power  of  a  court  is  an  undefined 
quantity  and  an  undefinable  term,  and  courts  have  in- 
dulged in  more  or  less  loose  expressions  concerning  it. 
It  must  necessarily  be  that  the  court  has  inherent  power  to 
preserve  its  existence  and  to  fully  protect  itself  in  the  or- 
derly administration  of  its  business.  Its  inherent  power 
will  not  carry  it  beyond  this.  The  case  In  re  Lambuth,  18 
Wash.  478  (51  Pac.  1071),  has  been  called  to  our  atten- 
tion as  sustaining  the  contention  that  this  eourt  has  juris- 
diction in  disbarment  proceedings ;  and  language  was  cer- 
tainly used  in  that  case  which  would  tend  to  sustain  this 
contention.  But,  outside  of  the  fact  that  the  disbarment 
proceeding  was  entertained  by  the  court,  what  was  said 
in  that  case  was  pure  dictum,  as  the  question  of  jurisdic- 
tion was  neither  discussed  nor  raised  in  the  trial  of  the 
cause,  but  th6  cause  was  tried  solely  upon  the  merits ;  the 
defendant  disavowing  any  intentions  of  offense  or  disre- 
spect, and  asking  to  strike  the  offensive  language  from  the 
petition  for  rehearing  which  was  the  subject  of  the  con- 
tempt proceedings.  In  that  case,  however,  the  contemptu- 
ous act  was  directed  to  this  court,  and  the  language  used 
had  a  tendency  to  bring  the  court  directly  into  contempt 
and  impair  its  usefulness,  so  that  in  any  event  the  case 
would  not  be  a  case  in  point  here.  Ordinarily  a  court  can 
enforce  adequate  protection  from  the  wrongful  acts  of  at- 
torneys by  imposing  upon  them  the  penalties  prescribed  by 
the  law  for  a  breach  of  duty  due  to  the  court,  and  if  this 
can  be  accomplished  under  the  law  there  is  no  necessity  to 
resort  to  inherent  power.   But  the  questions  discussed  in  In 
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re  Lambuth,  supra,  are  really  not  involved  in  this  case. 
This  is  not  a  proceeding  for  contempt  of  this  court,  and  it 
is  not  necessary  to  determine  in  this  action  whether,  in  an 
action  against  a  defendant  for  such  contempt,  it  would  be 
necessary  for  the  court  to  go  outside  of  the  remedy  provided 
by  law  and  draw  on  its  inherent  power  to  protect  its  dig- 
nity and  preserve  its  usefulness;  for  the  defendant  is  not 
charged  with  contempt  of  this  court,  or  with  any  action 
which  would  in  any  way  reflect  on  this  court  or  interfere 
with  the  transaction  of  its  business.  But  he  is  charged 
with  committing  a  fraud  upon  the  superior  court  of 
Skagit  county,  the  court  which,  under  the  provisions  of 
the  law  then  in  existence,  admitted  him  to  practice;  and 
while,  in  a  limited  sense,  all  courts,  in  common  with  so- 
ciety, are  affected  by  the  moral  plane  on  which  the  attor- 
neys of  the  state  stand,  the  fraud  practiced  upon  this  court 
by  gaining  admission  upon  a  certificate  obtained  by  fraud 
is  not  such  an  assault  on  this  court,  in  our  opinion,  as 
would  warrant  it  in  usurping  the  jurisdiction  of  the  su- 
perior court  upon  the  theory  of  inherent  power.  This 
court  is  a  creature  of  the  law,  and,  outside  of  the  necessity 
which  we  have  mentioned  above,  cannot  possess  any  inher- 
ent power  to  exercise  original  jurisdiction  which  is  exclu- 
sively conferred  by  law  upon  another  tribunal.  And  orig- 
inal jurisdiction  in  this  kind  of  a  case  is  especially  con- 
ferred upon  the  superior  court  by  both  the  fundamental 
and  statutory  law,  and,  while  the  jurisdiction  is  not  made 
exclusive  in  terms,  the  whole  tenor  of  the  section  of  the 
article  of  the  constitution  in  relation  to  original  jurisdic- 
tion plainly  indicates  that  it  is  the  intention  to  bestow,  not 
only  original  jurisdiction,  but  original  exclusive  jurisdic- 
tion, upon  the  superior  court  in  the  cases  therein  specified. 
The  same  may  be  said  of  the  statutory,  as  well  as  of  the 
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constitutional,  provision.  Section  4  of  article  4  of  the 
state  constitution  provides,  that  the  supreme  court  shall 
have  original  jurisdiction  in  habeas  corpus  and  quo  war- 
ranto and  mandamus  as  to  all  state  officers.  The  same  sec- 
tion provides  that  the  supreme  court  shall  have  power  to 
issue  writs  of  mandamus,  review,  prohibition,  habeas  cor- 
pus, certiorari,  and  all  other  writs  necessary  and  proper  to 
the  complete  exercise  of  its  appellate  and  revisory  juris- 
diction ;  and  under  any  well-known  rule  of  construction  its 
original  jurisdiction  would  be  confined  to  the  cases  speci- 
fied, and  especially  construed  in  connection  with  §  6  of  the 
same  article,  which  provides  that  the  superior  court  shall 
have  original  jurisdiction  in  all  cases  in  equity,  and  in  all 
cases  at  law  which  involve  the  title  or  possession  of  real 
property,  and  in  numerous  other  cases  mentioned,  and  then 
provides  that  it  shall  have  original  jurisdiction  in  such 
special  cases  and  proceedings  as  are  not  otherwise  provided 
for,  and  that  it  shall  have  original  jurisdiction  in  all  cases 
and  of  all  proceedings  in  which  jurisdiction  shall  not  have 
been  by  law  vested  exclusively  in  some  other  court.  And 
as  was  said  by  this  court  in  State  ex  rel.  Kantoor  v.  Su- 
perior Court,  15  Wash.  668  (47  Pac.  31,  37  L.  E.  A.  Ill, 
55  Am.  St.  Rep.  907),  after  quoting  the  above  constitu- 
tional provisions : 

"It  thus  appears  that  the  jurisdiction  of  the  supreme 
court  and  of  the  superior  courts  of  this  state  is  expressly 
defined  by  the  constitution,  and  reference  must  therefore 
be  had  to  that  instrument  in  order  to  determine  the  ques- 
tion of  jurisdiction  in  any  particular  case." 

Sections  4650  and  4663  of  Ballinger's  Code  enact  sub- 
stantially the  provisions  of  the  constitution  above  referred 
to.  Some  suggestions  have  been  made  that  by  reason  of 
the  fact  that  the  law  confers  the  power  of  admission  on 
this  court,  it  necessarily  follows  that  the  power  to  disbar  is 
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conferred ;  but  we  are  unable  to  see  the  force  of  these  sug- 
gestions, for,  outside  of  the  fact  that  the  legislature  would 
be  powerless  to  confer  original  jurisdiction  in  one  court 
when  the  constitution  vested  it  exclusively  in  another, 
many  rights  are  decreed  by  courts  which  may  be  modified 
by  other  courts.  Outside  of  constitutional  limitations,  the 
legislature  certainly  has  a  right  to  prescribe  the  qualifica- 
tions of  attorneys.  It  may  prescribe  one  forum  to  admit 
under  such  qualifications  and  another  to  disbar  for  rea- 
sons satisfactory  to  the  legislative  mind.  In  that  respect, 
in  the  absence  of  constitutional  limitation,  the  legislative 
will  is  absolute.  But  it  has  not  undertaken  to  interfere 
with  the  original  jurisdiction  conferred  by  the  constitu- 
tion on  the  superior  court.  It  has  simply  clothed  this 
court  with  power  of  admission,  and  has  been  content  to 
stop  there,  properly  leaving  the  jurisdiction  in  disbarment 
where  it  is  vested  by  preceding  laws  and  by  the  constitu- 
tion. Under  the  provisions  of  the  law  passed  by  the  last 
legislature,  the  real  determination  of  the  qualifications  of 
applicants  for  admission  to  the  bar,  in  case  of  persons 
graduating  from  the  law  department  of  the  state  univer- 
sity of  Washington,  is  vested  in  the  faculty  and  the 
trustees  of  that  institution;  the  duty  of  this  court  being 
purely  perfunctory,  certain  general  qualifications  being 
shown,  showing  that  in  the  legislative  mind  the  order  of 
the  admission  to  the  bar  is  not  regarded  as  a  strictly  judi- 
cial proceeding.  And  the  same  may  be  said  with  relation 
to  the  admission  of  attorneys  to  practice  law  by  an  exam- 
ination and  judgment  of  the  superior  court  under  the  law 
in  existence  at  the  time  of  the  admission  of  the  defendant 
in  this  case,  and  under  the  provisions  of  which  laws  an 
applicant  was  entitled  to  practice  in  this  court  upon  ex- 
hibiting a  certificate  by  virtue  of  his  admission  in  the  su- 
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perior  court  Whether  this  action  be  considered  a  crim- 
inal or  a  quasi  criminal  action,  as  it  is  held  to  be  in  some 
jurisdictions,  or  a  civil  action,  involving  a  property  right, 
as  was  indicated  by  this  court  in  State  ex  rel.  Rohde  v. 
Sachs,  2  Wash.  373  (26  Pac.  865,  26  Am.  St  Kep.  857), 
the  respondent  has  a  right  to  have  his  cause  tried  by  the 
superior  court  and  reviewed  by  this  court  on  appeal.  This 
is  in  harmony  with  both  the  letter  and  the  spirit  of  the 
law,  which  created  one  court  a  trial  court  with  original 
jurisdiction,  and  the  other,  with  certain  specified  excep- 
tions, a  court  of  appellate  jurisdiction. 

The  demurrer  is  sustained. 

Moxhstt  and  Hadley,  JJ.,  concur. 

Anders,  J.  (dissenting) — The  sole  question  presented 
for  determination  in  this  proceeding  is  whether  this  court 
has  jurisdiction,  in  the  first  instance,  to  disbar  attorneys 
who  have  been  admitted  to  the  tar  of  this  state. 

The  majority  of  the  court  has  determined  that  it  has 
not  such  jurisdiction,  but  I  am  constrained  to  dissent  from 
that  conclusion. 

It  is  true  that  the  jurisdiction  of  the  supreme  court 
and  superior  courts  of  this  state  is  defined  by  the  constitu- 
tion. And  it  is  also  true  that  original  and  exclusive  juris- 
diction of  disbarment  proceedings  is  not  vested  in  the  su- 
perior courts  by  any  express  provision  of  the  constitution ; 
and  I  do  not  think  that  it  ought  to  be  announced  as  the  law 
of  this  state,  that  such  exclusive  jurisdiction  must  neces- 
sarily be  inferred  from  the  general  provisions  of  that  in- 
strument, mentioned  in  the  majority  opinion.  Long  prior 
to  the  adoption  of  our  constitution,  it  was  the  settled  rule 
that  all  courts  of  general  or  superior  jurisdiction  are  vested 
with  certain  necessary  and  inherent  powers,  among  which 
is  the  power  of  controlling  their  own  officers.    And,  in  my 
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opinion,  it  should  not  be  assumed  that  the  framers  of  our 
constitution  intended  to  create  a  supreme  court  in  and  for 
the  state  of  Washington,  which  should  not  possess  those 
powers  which  are  necessary  for  the  protection  of  the  court 
itself  and  the  proper  administration  of  justice,  and  which 
have  hitherto  been  universally  considered  as  inseparable 
from  such  courts.  Tt  seems  to  be  conceded  in  the  prevail- 
ing opinion  that  this  court  has  power  to  punish  attorneys 
for  contempt  And,  if  that  be  true, — and  I  have  no  doubt 
that  it  is, — it  is  by  reason  of  the  court's  inherent  power, 
and  not  by  virtue  of  any  provision  of  the  constitution  of 
the  state.  The  object  and  purpose  of  a  contempt  proceed- 
ing is  punishment ;  but  the  purpose  of  a  proceeding  to  dis- 
bar an  attorney  is  not  punishment,  within  the  ordinary 
meaning  of  that  word,  but  simply  to  rid  the  profession  of 
an  unworthy  member,  and  the  court  of  an  unfit  officer. 
But  the  power  to  accomplish  the  one  or  the  other  of  those 
purposes  is  not  derived  from  legislative  enactments  or  con- 
stitutional-provisions.  Its  origin  is  necessity  and  is,  there- 
fore, inherent  in  the  court.     Says  a  learned  author: 

"The  power  to  strike  from  the  rolls  is  inherent  in  the 
court  itself.  .  .  .  Statutes  and  rules  may  regulate 
the  power,  but  they  do  not  create  it  It  is  necessary  for 
the  protection  of  the  court,  the  proper  administration  of 
justice,  the  dignity  and  purity  of  the  profession,  and  for 
the  public  good  and  the  protection  of  clients.  And  where 
certain  grounds  are  specified  by  the  statute,  this  does  not 
necessarily  exclude  striking  from  the  rolls  for  causes  not 
specified.  A  statute  is  not  to  be  construed  as  restrictive 
of  the  general  powers  of  the  court  over  its  officers." 
Weeks,  Attorneys  (2d  ed.),  pp.  154-155. 

And  Judge  Works,  in  his  valuable  treatise  on  Courts 
and  Their  Jurisdiction,  at  §  27,  p.  170,  observes : 

"All  courts  of  general  and  superior  jurisdiction  are 
possessed  of  certain  inherent  powers  not  conferred  upon 
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them  by  express  provisions  of  law,  but  which  are  neces- 
sary to  their  existence  and  the  proper  discharge  of  the 
duties  imposed  upon  them  by  law.  Of  these  inherent  pow- 
ers, the  following  may  be  enumerated:  ...  to  sus- 
pend or  disbar  attorneys,  or  strike  their  names  from  the 
rolls." 

As  to  the  power  of  appellate  courts  in  cases  such  as  the 
one  at  bar,  that  auttor,  in  §  21,  p.  98  of  his  work,  above 
cited,  lays  down  the  law  as  follows : 

"A  court  may  be  vested  with  both  original  and  appellate 
jurisdiction,  and  courts  whose  jurisdiction  is  essentially 
and  so  far  as  their  express  authority  is  concerned  entirely 
appellate,  are  possessed  of  certain  inherent  and  incidental 
powers,  which  belong  to  every  court  of  general  or  superior 
jurisdiction,  whether  its  jurisdiction  be  original  or  appel- 
late." 

And  it  seems  to  me  that  the  above  quotation  constitutes 
a  very  clear  and  correct  statement  of  the  law  upon  the 
subject  under  consideration,  as  announced  by  the  courts 
of  last  resort  throughout  this  country. 

That  appellate  courts  habitually  and  unhesitatingly  as- 
sume jurisdiction  to  strike  the  names  of  attorneys  from 
the  rolls,  or  to  suspend  them  from  practice,  for  unprofes- 
sional conduct,  is  evidenced  by  the  following  cases :  In  re 
Whitehead,  28  Ch.  Div.  614 ;  Penobscot  Bar  v.  Kimball, 
64  Me.  140;  People  ex  rel.  Elliott  v.  Green,  7  Colo.  237 
(3  Pac.  65,  374,  49  Am.  Kep.  351) ;  In  re  Wellcome,  23 
Mont  140  (58  Pac.  45)  ;  State  ex  rel.  Benton  v.  Baum, 
14  Mont.  12  (35  Pac.  108)  ;  In  re  Badger  (Ida.),  35  Pac. 
839;  In  re  Kowalsky  (Cal.),  35  Pac  77 ;  In  re  Tyler,  78 
CaL  307  (20  Pac.  674,  12  Am.  St.  Kep.  55) ;  Dean  v. 

Stone,  2  Okl.  13  (35  Pac.  578)  ;  In  re  O ,  73 

Wis.  602  (42  K  W.  221). 
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See,  also,  3  Am.  &  Eng.  Enc.  Law  (2d  ed.)  and  4  Cyc, 
title,  "Attorney  and  Client" 

Although  no  statute  is  necessary  to  authorize  this  court 
to  entertain  a  proceeding  of  this  character,  the  legislature 
has,  nevertheless,  provided  that  an  attorney  and  counselor 
may  be  removed  or  suspended  by  any  court  of  record  of  the 
state  for  certain  specified  causes,  and*  that,  in  all  cases  of 
removal  or  suspension  by  a  superior  court,  the  judgment 
or  order  of  removal  or  suspension  may  be  reviewed  on  ap- 
peal by  the  supreme  court  Bal.  Code,  §  4775.  And  a 
proceeding  to  remove  or  suspend  an  attorney  may  be  taken 
by  the  court  of  its  own  motion,  for  matter  within  its  own 
knowledge,  or  upon  the  information  of  another,  and  in 
either  case  the  party  has  the  privilege  of  making  his  de- 
fense. Bal.  Code,  §  4776.  "Such  proceedings  shall  be  by 
motion  and  answer,  and  evidence  may  be  examined  on 
either  side."    Bal.  Code,  §  4777. 

While  these  legislative  declarations  as  to  the  power  of 
courts  of  record  to  remove  or  suspend  members  of  the  bar 
do  not,  as  I  have  endeavored  to  show,  create  such  power, 
still  they  are  entitled  to  respectful  consideration  as  ex- 
pressions of  the  will  of  the  law-making  body  of  the  state 
upon  a  question  of  vast  importance  to  the  courts,  to  the 
legal  profession,  and  to  the  public.  But,  so  far  as  the  pro- 
cedure is  concerned,  the  statute  is  mandatory ;  for  that  is 
a  matter  within  the  exclusive  province  of  the  legislature. 

In  In  re  Lambuth,  18  Wash.  478  (51  Pac.  1071), 
which  was  a  proceeding  to  disbar  an  attorney,  and  which 
was  instituted  by  the  attorney  general  at  the  instance  of 
the  court  itself,  this  court  exercised  what  it  then  under- 
stood to  be  one  of  its  inherent  powers,  and  declared  the 
law,  in  its  opinion,  in  language  almost  identical  with  that 
quoted  above  from  Weeks  on  Attorneys.     It  is  now  said, 
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in  effect,  however,  that  the  question  of  jurisdiction  was  not 
presented  or  passed  upon  in  that  proceeding,  and  that  all 
that  was  there  said  by  the  court  relative  to  its  inherent 
power  was  purely  dictvm.  But,  however  that  may  be,  I 
think  it  can  safely  be  said  that  the  doctrine  announced  in 
the  Lambuth  Case  has  been  generally,  if  not  universally, 
recognized  and  acted  upon  by  the  courts  from  the  time  of 
King  Henry  IV  down  to  the  present  day.  See  Weeks  on 
Attorneys,  §80;  Bradley  v.  Fisher,  13  Wall.  335.  At- 
torneys are  everywhere  considered  as  officers  of  the  court, 
and  in  this  state  they  are  required  by  statute,  when  ad- 
mitted to  practice,  to  file  an  official  oath. 

And  it  has  heretofore  been  generally  conceded,  as  a  mat- 
ter of  course,  that  all  courts  of  record  have  inherent  power 
to  control  the  conduct  of  and  to  suspend  or  remove  such 
officers.  But  this  usual  and  salutary  rule,  I  regret  to  say, 
is  abrogated  by  the  decision  in  this  case,  and  this  court 
will  hereafter  be  powerless  to  remove  or  suspend  an  at- 
torney for  just  cause,  without  the  interposition  and  assist- 
ance of  the  superior  court.  I  think  the  demurrer  should 
be  overruled. 

Fullebton,  C.  J.,  concurs  in  dissenting  opinion. 


I  82     69 
I  85    114 

£No.  4566.     Decided  June  11,  1903.]  32    ^ 

The  State  of  Washington  on  the  Relation  of  Stephen 
Land,  Appellant,  v.  David  Cheistopheb  et  ah,  Re- 
spondents. 

APPEAL  —  DISMISSAL  —  CESSATION  OF  CONTROVERSY. 

Where  the  subject-matter  of  a  controversy  has  ceased  prior  to 
judgment,  by  reason  of  the  performance  on  the  part  of  defend- 
ants of  duties  or  obligations  which  the  action  was  brought  to  de- 
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termine,  no  appeal  will  lie  from  such  judgment  merely  for  the 
purpose  of  determining  the  question  of  costs. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
George  C.  Hatch,  Judge.    Appeal  dismissed. 

A.  A.  Ricliardson,  for  appellant. 
McClinton  &  McClinton,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  an  application  by  appellant  for 
a  writ  of  mandate  to  compel  the  respondents,  as  county 
commissioners  of  Clallam  county,  to  canvass  the  returns  of 
an  election  for  road  supervisor  in  road  district  No.  48  in 
said  county.  The  superior  court  issued  an  alternative  writ 
in  the  usual  form,  in  accordance  with  the  affidavit  and 
motion  of  the  appellant.  The  respondents  interposed  a 
demurrer  to  the  affidavit  and  alternative  writ  on  several 
grounds,  which  demurrer  was  by  the  court  sustained.  The 
relator  elected  to  stand  upon  his  affidavit  and  writ,  and  the 
trial  court  thereupon  dismissed  the  proceeding  at  the  cost 
of  the  relator.    From  that  judgment  the  relator  appealed. 

The  respondents  move  this  court  to  dismiss  this  cause, 
and  to  affirm  the  judgment  of  the  superior  court,  upon  the 
grounds  (1)  that  this  court  has  no  jurisdiction  to  render 
judgment  in  this  particular  cause,  for  the  reason  that  there 
is  no  actual  controversy  involving  any  real  or  substantial 
rights  between  appellant  and  the  respondents,  and  no  sub- 
ject-matter upon  which  any  judgment  of  the  supreme  court 
can  operate;  and  (2)  that  no  actual  controversy  involving 
any  real  or  substantial  rights  between  the  parties  to  this 
cause  exists,  or  did  exist  herein  at  the  time  of  the  making 
and  giving  of  the  judgment  of  the  superior  court  from 
which  this  appeal  is  prosecuted.  This  motion  is  well 
taken,  and  must  therefore  be  sustained. 
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It  is  disclosed  by  the  record  herein  that  on  November 
13,  1902,  and  six  days  before  the  judgment  complained  of 
was  rendered,  the  board  of  county  commissioners,  being 
then  in  regular  session,  duly  canvassed  the  returns  of  the 
election  for  road  supervisor  held  in  road  district  No.  48 
in  said  county  on  October  11,  1902,  and  did  then  and  there 
find  and  declare  that  the  appellant,  Stephen  Land,  was 
elected  supervisor  of  said  road  district  at  said  election,  and 
did  then  and  there  authorize  and  direct  the  auditor  of  said 
county  to  issue  to  the  appellant  a  certificate  of  his  election ; 
that  on  November  13,  1902,  and  after  the  said  election  re- 
turns had  been  so  canvassed,  and  while  the  said  board  was 
still  in  session,  counsel  for  appellant  was  informed  of  said 
proceedings  and  the  result  thereof,  and  knew  at  the  time 
of  the  dismissal  of  appellant's  action,  and  also  at  the  time 
the  notice  of  appeal  herein  was  served,  that  the  said  board 
of  commissioners  had  canvassed  the  returns  of  said  elec- 
tion, and  had  declared  the  appellant  duly  elected  such 
road  supervisor,  and  had  ordered  a  certificate  of  election  to 
be  issued  to  him ;  that  said  certificate  of  election  was  duly 
issued  to  appellant  on  November  26,  1902,  and  that  there- 
after, on  December  13,  1902,  appellant  duly  qualified  as 
such  supervisor,  by  giving  bond  and  filing  the  oath  of  of- 
fice, as  required  by  law. 

It  thus  appears  that  the  object  of  this  proceeding  had 
been  attained,  even  before  the  judgment  of  the  court  be- 
low was  rendered,  and  that  there  is  now  no  real  contro- 
versy existing  in  this  cause,  and  therefore  nothing  to  be 
determined  by  this  court.  And  in  such  cases  this  court 
has  frequently  and  uniformly  held  that  a  motion  to  dis- 
miss the  appeal  must  be  granted.  State  ex  rel.  Coiner  v. 
Wickersham,  16  Wash.  161  (47  Pac  421)  ;  Hice  v.  Orr,  16 
Wash.  163  (47  Pac.  424)  ;  State  ex  rel.  Daniels  v.  Prosser, 
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16  Wash.  608  (48  Pac.  262) ;  State  ex  rel.  Mortgage  Co. 
v.  Meacham,  17  Wash.  429  (50  Pac.  52)  ;  Watson  v.  Mer- 
hle,  21  Wash.  635  (59  Pac.  484);  Seiker  v.  Clark,  24 
Wash.  16  (63  Pac.  1106)  ;  State  ex  rel.  Taylor  v.  Cum- 
mings,  27  Wash.  316  (67  Pac.  565).  In  State  ex  rel. 
Mortgage  Co.  v.  Meacham,  supra,  this  court  said : 

"Courts  will  not  hear  and  determine  abstract  questions 
of  law;  neither  can  this  court  permit  a  mere  question  of 
costs  in  a  cause  to  be  litigated  here." 

The  appeal  is  dismissed  and  the  judgment  affirmed. 

Fuxlertoht,  C.  J.,  and  Hadley,  Duitbab  and  Mount, 
JJ.,  concur. 


[No.  4699.    Decided  June  13,  1903.) 

City  of  Spbague,  Appellant,  v.  Thomas  F.  Meagher, 
Respondent. 

APPEAL  —  STATEMENT   OF   FACTS  —  LACK    OF   CERTIFICATION  —  DENIAL 
OF  AMENDMENT. 

Where  a  purported  statement  of  facts  on  appeal  is  not  cer- 
tified by  the  trial  judge,  and  the  record  falls  to  show  that  it  had 
ever  been  settled,  or  application  made  therefor,  or  notice  of  the 
time  and  place  of  settlement  given  to  respondent,  the  statement 
will  not  be  returned  to  the  trial  judge  for  certification,  but  will 
be  stricken  from  the  files. 

SAME  —  STRIKING  STATEMENT  OF  FACTS  —  AFFIRMANCE  OF  JUDGMENT. 

Where  the  statement  of  facts  on  appeal  has  been  stricken,  and 
there  are  no  assignments  of  error  in  appellant's  brief,  other  than 
those  based  upon  the  evidence  and  proceedings  at  the  trial,  the 
respondent  is  entitled  to  an  affirmance  of  the  judgment  on  dis- 
missal of  the  appeal. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Charles  H.  Xeal,  Judge.     Appeal  dismissed. 


SPRAGUE  v.  MEAGHER.  53 


June  1903.]  Opinion  Per  Curiam. 


Samuel  R.  Stem,  for  appellant. 
Myers  &  Warren,  for  respondent. 

Peb  Curiam. — The  respondent  moves  to  strike  from 
the  files  the  purported  statement  of  facts  filed  by  the  ap- 
pellant in  this  court,  for  the  reason  that  the  same  has 
never  been  certified  by  the  judge  who  tried  said  cause,  as 
required  by  law,  nor  at  all,  and  moves  for  an  affirmance 
of  judgment  for  the  reason  that  all  the  alleged  errors  are 
based  upon  the  evidence  and  proceedings  at  the  trial,  as 
shown  by  the  purported  statement  of  facts.  This  motion 
must  be  granted. 

An  examination  of  the  record  shows  that  there  is  no 
certificate  of  the  judge  whatever  to  the  statement  of  facts. 
After  the  filing  of  this  motion  by  the  respondent,  the  ap- 
pellant asks  the  return  of  the  statement  of  facts  to  the 
judge  who  tried  the  cause,  for  the  purpose  of  having  said 
judge  append  his  signature  to  a  prepared  certificate  of  the 
statement  of  facts.  But  under  the  circumstances  of  this 
cause  this  cannot  be  done,  as  it  does  not  appear  from  the 
record  that  the  statement  of  facts  was  ever  settled  by  the 
trial  judge,  or  that  there  has  been  any  application  to  set* 
tie  the  statement  of  facts,  or  any  notice  of  the  time  or 
place  given  for  such  settlement  to  the  respondent,  who,  the 
record  shows,  had  proposed  amendments  to  the  statement 
of  facts  prepared  by  the  appellant.  Under  all  the  circum- 
stances of  this  case,  there  is  nothing  left  for  this  court  to 
do  but  to  strike  the  statement. 

The  further  motion  for  the  affirmance  of  judgment  must 
also  be  granted,  as  no  issue  is  presented  for  determination 
by  this  court,  outside  of  those  presented  by  the  alleged 
statement  of  facts.  The  appellant  contends  that  there  is  a 
question  raised  upon  the  pleadings,  and  that  judgment 
should  not  have  been  entered  against  it  in  this  case,  for  the 
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reason  that  some  of  the  allegations  of  the  reply  had  not 
been  denied ;  but,  outside  of  the  fact  that  the  statute  pro- 
vides that  the  allegations  of  the  reply  shall  be  deemed 
denied,  there  is  no  assignment  of  error  in  appellant's  brief 
which  raises  this  question. 

The  cause  will  therefore  be  dismissed. 


I  32     64 
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The  State  of  Washington,  Respondent,  v.   Emmett 
Mitchell,  Appellant. 

CRIMINAL  LAW  —  FAILURE  OP  ACCUSED  TO  TESTIFY  —  DUTY  OP  COURT 
TO  INSTRUCT  AGAINST  INFERENCE  OF  GUILT. 

An  instruction  that  the  neglect  of  defendant  to  testify  should 
not  create  any  presumption  against  him  was  a  sufficient  compli- 
ance with  the  requirements  of  Bal.  Code,  §  6941,  which  provides 
"that  it  shall  be  the  duty  of  the  court  to  instruct  the  jury  that 
no  inference  of  guilt  shall  arise  against  the  accused  if  the  accused 
shall  fail  or  refuse  to  testify  as  a  witness  in  his  or  her  own 
behalf." 

SAME  —  INSTRUCTIONS  —  COMMENT  ON  FACTS. 

An  instruction  of  the  court,  stating  the  theory  of  one  of  the 
parties  to  the  prosecution,  and  applying  the  law  thereto,  in  case 
the  jury  shall  find  in  accordance  with  such  theory,  is  not  objec- 
tionable as  being  a  comment  on  the  facts  within  the  meaning  of 
art.  4,  §  16,  of  the  constitution. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.    Affirmed. 

Graves  &  Englchart,  for  appellant. 

H.  D.  Cooley,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  was  convicted  of  the  crime 
of  robbery,  and  was  sentenced  to  a  term  of  twenty  years 
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in  the  penitentiary.  The  first  assignment  is  that  the  court 
erred  in  failing  to  charge  the  jury  that  no  inference  of 
guilt  shall  arise  against  the  accused  by  reason  of  his  fail- 
ure or  refusal  to  testify  as  a  witness  in  his  own  behalf.  If 
this  assignment  were  true  in  fact,  it  would  constitute  re- 
versible error  under  the  decisions  of  this  court  in  Linbeck 
v.  State,  1  Wash.  336  (25  Pac.  452) ;  State  v.  Myers,  8 
Wash.  177  (35  Pac.  580).  But  on  that  point  the  court 
instructs  as  follows: 

"The  court  instructs  the  jury  that,  while  the  statutes 
of  this  state  provide  that  a  prisoner  charged  with  a  crime 
may  testify  in  his  own  behalf,  he  is  under  no  obligation  to 
do  so  and  the  statute  expressly  declares  that  his  neglect  to 
testify  shall  not  create  any  presumption  against  him." 

Section  6941  of  Ballinger's  Code,  provides  "That  it 
shall  be  the  duty  of  the  court  to  instruct  the  jury  that  no 
inference  of  guilt  shall  arise  against  the  accused  if  the  ac- 
cused shall  fail  or  refuse  to  testify  as  a  witness  in  his  or 
her  own  behalf."  We  think  the  court's  instruction  was  a 
substantial  compliance  with  the  provisions  of  the  statute. 
No  particular  form  of  words  is  required  or  can  be  placed 
in  the  mouth  of  the  judge.  It  is  the  substance  of  things 
which  the  law  regards,  and  it  will  disregard  mere  formali- 
ties of  expression.  The  judge  is  simply  the  mouthpiece 
of  the  law,  and  the  weight  which  the  jury  attaches  to  the 
instructions  of  the  court  is  and  should  be  based  upon  the 
belief  of  the  jury  that  the  instructions  of  the  court  are 
an  enunciation  of  the  law ;  and  when  the  court  says  to  the 
jury  that  no  inference  of  guilt  shall  arise  against  the 
accused  under  certain  conditions  he  does  not  say  any  more 
in  substance,  or  protect  the  rights  guarantied  to  the  pris- 
oner by  the  law  any  more,  than  when  he  tells  them  that  the 
law  of  the  state  provides  that  no  inference  of  guilt  shall 
arise  against  the  accused,  if  he  shall  fail  or  refuse  to  tes- 
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tify  in  his  or  her  own  behalf.  We  think  the  criticism  is 
hypercritical,  and  that  the  rights  of  the  appellant  in  re- 
spect to  the  instruction  were  fully  protected. 

It  is  contended  that  the  following  instruction,  namely: 
"You  are  further  instructed  that  it  is  not  necessary  to 
constitute  the  stealing  or  carrying  away  from  the  immedi- 
ate presence  of  the  deceased  that  it  should  have  been  done, 
if  done,  in  his  immediate  view,  where  he  could  see  it  done, 
and  if  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  he  had  made  a  violent  assault  upon  the  deceased 
by  choking  him  and  causing  him  to  fall  upon  the  ground 
and  that  he  then  took  from  his  pockets  the  sum  of  money 
as  charged  in  the  information,  then  you  will  find  the  de- 
fendant guilty  of  robbery  as  charged  in  the  information," 
constitutes  error,  as  being  in  conflict  with  art.  4,  §  16  of 
the  state  constitution,  which  provides  that  "Judges  shall 
not  charge  juries  with  respect  to  matters  of  fact,  nor  com- 
ment thereon,  but  shall  declare  the  law."  We  do  not  think 
that  this  instruction  falls  under  the  ban  of  the  constitu- 
tion. It  is  the  duty  of  the  court  to  apply  the  law  to  the 
respective  theories  of  the  state  and  the  defendant.  While 
the  court  would  go  beyond  its  province  in  a  discussion 
of  the  testimony  which  would  indicate  to  the  jury  what 
weight  the  court  attached  to  such  testimony,  yet  it  may  tell 
the  jury,  that  if  it  finds  certain  facts  from  the  testimony, 
what  the  law  is  applicable  to  such  facts,  providing,  al- 
ways, of  course,  that  such  instruction  must  be  confined 
to  testimony  given  in  the  case;  and  we  think,  from  an 
examination  of  the  record  in  this  case,  that  there  is  suf- 
ficient evidence  to  support  the  theory  of  the  state  as  an- 
nounced by  the  judge.  It  certainly  was  not  an  actual  com- 
ment on  the  testimony,  indicating  to  the  jury  what  the 
opinion  of  the  court  was  upon  the  testimony;  and  if  it 


STATE  EX  REL.  FETTERLEY  v.  GRIFFIN.  67 

June  1903.]  Syllabus. 

was  simply  an  erroneous  instruction,  or  one  which  was 
not  pertinent,  -and  which  was  calculated  to  mislead  the 
jury,  it  was  error  which  could  only  be  corrected  by  an 
exception  properly  saved,  and  there  was  no  exception  to 
the  instruction  given.  We  think  there  was  sufficient  evi- 
dence to  sustain  the  verdict,  and  we  are  not  inclined  to 
interfere  with  the  province  of  the  jury  in  that  respect 
Nor  are  we  prepared  to  say  that  the  court  abused  its 
discretion  in  imposing  the  penalty  which  it  did. 

The  judgment  is  affirmed. 

Fuixebton,  C.  J.,  and  TTatoley,  Andebs  and  Mount, 
JJ.,  concur. 


[No.  4707.     Decided  June  18,  1903.] 

The  State  of  Washington  on  the  Relation  of  William 
D.  Fetterley  v,  Aethub  E.  Griffin,  Judge  of  the  Supe- 
rior Court  of  King  County. 

APPEAL  —  SETTLEMENT  OF   STATEMENT  OF   FACTS  —  WAIVER  OF  BIGHT 
TO  PROPOSE  AMENDMENTS  —  EFFECT. 

The  settlement  and  certification  of  a  proposed  statement  of 
facts,  upon  the  waiver  by  the  adverse  party  of  his  right  to  pro- 
pose amendments,  ousts  the  court,  in  the  absence  of  fraud,  of 
further  jurisdiction  over  the  matter,  even  though  objection  is 
raised  to  the  statement  before  the  expiration  of  the  ten  days 
allowed  by  statute  for  the  submission  of  amendments  after  the 
filing  of  the  proposed  statement. 

Original  Application  for  Prohibition. 

Solon  T.  Williams,  for  relator. 

W.  T.  Scott,  Elmer  E.  Todd  and  Herman  W.  Craven, 
for  respondent 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — -This  is  an  original  application  in  this 
court  for  a  writ  of  prohibition  directed  to  the  superior 
court  of  King  county,  and  to  the  Honorable  Arthur  E. 
Griffin,  one  of  the  judges  thereof.  The  affidavit  in  sup- 
port of  the  application  substantially  recites  the  following 
facts,  to  wit :  That  on  the  2d  day  of  March,  1903,  there 
was  pending  in  said  superior  court  a  certain  cause,  where- 
in the  state  of  Washington  was  plaintiff  and  the  relator 
was  defendant;  that  the  cause  was  tried  before  the  above- 
named  judge  of  said  court  and  a  jury,  and  that  on  said 
date  the  jury  returned  into  court  a  verdict  of  guilty  as 
charged ;  that  thereafter,  on  the  13th  day  of  March,  1903, 
the  said  court,  after  overruling  a  motion  for  a  new  trial, 
duly  sentenced  the  relator  to  serve  a  term  of  fifteen  years' 
imprisonment  in  the  state  penitentiary;  that  within  ten 
days  from  said  date  the  relator  duly  appealed  from  said 
judgment  to  this  court,  and  within  thirty  days,  to  wit, 
on  the  8th  day  of  April,  1903,  he  caused  to  be  filed  and 
served  a  proposed  statement  of  facts  in  said  cause;  that 
thereafter,  on  the  11th  day  of  April,  1903,  the  said  plain- 
tiff, by  its  attorney,  in  open  court  duly  waived  the  ten 
days  allowed  by  law  for  proposing  amendments  to  said 
statement  of  facts,  and  consented  that  the  proposed  state- 
ment so  filed  and  served  by  relator's  attorney  should  be 
settled,  certified,  and  signed  by  said  court  as  and  for 
the  statement  of  facts  in  said  cause;  that  no  proposed 
amendments  to  said  statement  of  facts  have  ever  been 
filed  or  served;  that  thereafter,  on  said  11th  day  of  April, 
1903,  the  said  judge  did  settle,  certify,  and  sign  said 
proposed  statement  of  facts  as  and  for  the  statement  of 
facts  in  said  cause,  and  did  certify  that  the  matters  and 
proceedings  embodied  therein  were  matters  and  proceed- 


STATE  EX  REL.  FETTERLEY  v.  GRIFFIN.  69 

June  1903.]  Opinion  of  the  Court.— Hadley,  J. 

ings  occurring  in  said  cause;  that  the  same  was  thereby 
made  a  part  of  the  record  therein,  and  that  said  statement 
contained  all  the  material  facts,  matters,  and  proceedings 
theretofore  occurring  in  said  cause  and  not  already  a 
part  of  the  record  therein;  that  thereafter,  and  on  said 
11th  day  of  April,  1903,  the  state  of  Washington,  plain* 
tiff  in  said  cause,  served  upon  this  relator,  the  defendant 
therein,  and  filed  in  said  court,  a  motion  as  follows: 

"Comes  now  W.  T.  Scott,  the  prosecuting  attorney  of 
the  county  of  King,  state  of  Washington,  and  moves  the 
court  for  an  order  herein  vacating  and  setting  aside  the 
certificate  to  the  statement  of  facts  heretofore  signed  in 
said  cause  on  the  11th  day  of  April,  1903,  which  said  state- 
ment of  facts  was  proposed  by  the  defendant  in  the  above- 
entitled  cause,  for  the  reason  that  said  purported  statement 
of  facts  purports  to  contain  matters  not  occurring  at  the 
trial  of  said  cause,  and  does  not  contain  all  the  material 
matters  and  proceedings  in  said  cause,  nor  all  the  evidence 
and  testimony  taken  at  the  trial  of  said  cause.  This  mo- 
tion is  based  on  the  files  of  said  cause,  and  the  minutes 
of  the  proceedings  on  the  trial  thereof,  and  the  affidavits 
of  Elmer  E.  Todd  and  S.  H.  Furber  hereto  attached." 

That  thereafter,  on  the  25th  day  of  April,  1903,  the  re- 
lator, by  his  attorney,  duly  objected  to  the  consideration 
of  said  motion  by  the  said  judge,  for  the  reason  that 
neither  said  respondent,  as  such  judge,  nor  said  superior 
court  of  King  county,  had  jurisdiction  to  entertain  said 
motion,  which  objection  was  by  said  judge  overruled,  to 
which  ruling  the  relator  duly  excepted;  that  the  hearing 
upon  said  motion  was  by  repeated  adjournments  continued 
until  the  9th  day  of  May,  1903,  and  that  the  respondent 
threatened  to  and  would,  unless  prohibited  by  this  court, 
proceed  on  said  date  to  the  consideration  of  said  motion, 
and  would  then  vacate  and  set  aside  said  certificate  of  said 
statement  of  facts;  that  no  charge  of  deceit,  fraud,  or  mis- 
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representation  is  made  as  a  basis  for  said  motion.  Upon 
the  above  recital  of  facts  an  alternative  writ  of  prohibi- 
tion was  issued  by  this  court,  directed  to  the  said  judge 
and  to  said  court,  commanding  that  further  proceedings 
shall  not  be  had  upon  the  consideration  of  said  motion 
until  the  further  order  of  this  court,  and  also  commanding 
the  said  judge  to  show  cause  why  he  shall  not  be  absolutely 
prohibited  from  any  further  proceedings  in  such  matter. 

To  the  alternative  writ  the  respondent  answered  that, 
when  the  said  statement  of  facts  was  certified  by  him, 
the  state  of  Washington  was  not  present  in  court  by  at- 
torney or  otherwise,  but  through  one  of  its  attorneys  it 
had  informed  the  clerk  in  department  No.  2  of  said  court, 
in  which  department  the  respondent  is  the  presiding 
judge,  that  it  consented  that  said  statement  of  facts  pro- 
posed by  relator  should  be  certified ;  that  on  the  same  day 
the  aforesaid  motion  to  vacate  and  set  aside  the  certificate 
was  served  and  filed,  and  in  support  thereof  certain  affi- 
davits were  also  served  and  filed.  Copies  of  the  affidavit 
are  attached  to  the  answer,  and  that  of  Elmer  E.  Todd 
is  to  the  effect  that  the  statement  of  facts  proposed  by  re- 
lator purported  upon  its  face  to  be  a  full  and  complete 
record  of  all  the  proceedings  and  matters  occurring  on  the 
trial  of  said  cause ;  that  he  was  not  present  at  the  trial  of 
the  cause,  and  he  inquired  of  Mr.  Furber,  who,  as  stenog- 
rapher, reported  the  trial,  whether  the  relator's  attorney 
had  procured  from  said  Furber  a  complete  statement  of 
facts  from  the  minutes  of  proceedings  as  reported  by  said 
Furber;  that  said  Furber  told  him  he  had  done  so;  that 
he,  having  no  reason  to  believe  the  statement  proposed  by 
relator  was  other  than  what  it  purported  to  be,  consented 
to  its  being  signed  on  April  11,  1903 ;  that  about  an  hour 
thereafter  he  showed  a  copy  of  said  statement  to  said  Fur- 
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ber,  who  informed  him  that  the  statement  was  not  the  one 
prepared  by  him  (Furber),  whereupon  he  at  once  pro- 
ceeded to  the  office  of  relator's  attorney,  and  informed 
said  attorney  that  he  could  not  consent  to  the  certifying 
of  the  said  proposed  statement,  and,  upon  learning  from 
said  attorney  that  it  had  already  been  certified,  he  pro- 
ceeded at  once  to  the  courthouse,  and  asked  the  court  to 
set  aside  said  certificate,  and  the  court  thereupon  informed 
him  that  he  would  take  the  matter  up  only  when  relator's 
attorney  was  present  The  affidavit  of  S.  H.  Furber  is 
to  the  effect  that  the  statement  he  prepared  was  a  complete 
and  correct  report  of  the  proceedings  on  the  trial  of  said 
cause,  and  that  the  statement  proposed  by  relator  is  not 
the  one  prepared  by  said  Furber,  but  that  it  has  been 
changed  by  omitting  certain  portions.  The  portions  al- 
leged to  have  been  omitted  are  specifically  set  out  The 
affidavits  of  Vince  H.  Faben  and  B.  F.  Stuart  are  to  the 
effect  that  certain  omissions  were  made  in  the  proposed 
statement  The  answer  of  respondent  proceeds  to  say 
that  leave  was  given  to  file  said  affidavits,  over  the  objec- 
tion of  relator ;  that  he  has  not  heard  and  decided  said  mo- 
tion upon  its  merits,  but  that  if  the  facts  are  as  set  out 
in  the  affidavits  filed  in  support  of  the  motion,  and  if  it 
further  appears  that  the  state  of  Washington  through  its 
attorney's  mistake  or  inadvertence  consented  that  the  state- 
ment proposed  by  relator  be  certified  by  the  respondent 
as  judge,  and  if  it  further  appears  that  such  statement 
contains  facts  and  matters  which  did  not  occur  in  said 
cause,  and  does  not  contain  all  the  material  matters  and 
proceedings  which  did  occur  therein,  the  respondent  as 
such  judge  desires  to  grant  said  motion  and  set  aside  said 
certificate. 

The  foregoing  is  a  substantial  statement  of  the  issues 
upon  which  a  hearing  was  had  in  this  court.     It  is  not  de- 
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nied  that  the  proposed  statement  was  regularly  filed  and 
served,  and  that  three  days  thereafter  the  state,  through 
its  attorney,  consented  that  the  statement  proposed  should 
be  settled,  certified,  and  signed.  The  state  was  under  no 
compulsion  to  waive  the  statutory  ten  days  within  which 
it  might  file  and  serve  proposed  amendments  to  the  state- 
ment, a  right  expressly  granted  to  it  by  §  5058,  Bal.  Code. 
It  did,  however,  waive  the  time,  and  also  the  right  to  file 
and  serve  proposed  amendments.  There  is  no  showing 
that  relator's  counsel  intentionally  deceived  the  attorneys 
for  the  state  by  a  misrepresentation  of  any  facts,  or  that  he 
indulged  in  any  fraudulent  scheme  to  mislead  them.  The 
proposed  statement  was  openly  filed  and  served,  and  it 
was  for  the  state's  counsel  to  examine  the  same  and  deter- 
mine whether  any  amendments  were  desired.  Although 
it  may  be  a  common  custom,  yet  it  was  not  compulsory 
that  relator's  counsel  should  file  and  serve  the  identical 
typewritten  manuscript  which  was  handed  him  by  the 
stenographer.  Such  manuscript  could  be  used  by  him  in 
the  preparation  of  what  he  intended  to  propose  as  a  state* 
ment  of  facts,  and  he  then  had  a  perfect  right  to  file  and 
serve  such  proposed  statement  It  is  not  impossible  for 
counsel  to  honestly  believe  that  errors  appear  in  the  trans- 
cribed notes  of  a  stenographer,  and  in  that  event  he  has  a 
right  to  correct  such  errors  in  accordance  with  what  he  be- 
lieves the  facts  to  be,  and  may  present  his  statement  so  cor- 
rected, leaving  it  to  opposing  counsel  to  offer  amendments 
if  the  statement  does  not  conform  to  his  understanding  of 
the  facts.  In  such  event  the  court  must  determine  what 
the  disputed  facts  are,  and  in  most  cases  will  doubtless 
be  governed  by  the  stenographer's  notes.  But  it  is  not 
impossible  that  even  court  and  counsel  may  clearly  believe 
them  to  be  otherwise.  The  state  had  the  opportunity 
to  examine  this  proposed  statement  and  determine  upon 
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its  sufficiency.  In  law  it  must  be  presumed  to  have  done 
so,  in  the  absence  of  actual  fraud  by  the  relator,  and  to 
have  found  no  objection  to  it  by  reason  of  having  waived 
time  and  the  right  to  propose  amendments.  The 
waiving  of  time  to  propose  amendments,  and  the  con- 
sent of  the  state  that  the  statement  be  signed  without 
amendments,  became  as  binding  upon  it  as  if  ten  days  had 
elapsed  with  no  amendments  proposed,  in  which  latter 
case  it  would,  under  the  statute,  have  been  "deemed  agreed 
to,"  and  should  have  been  certified  by  the  judge.  The 
statement  was  therefore  regularly  settled  and  certified. 
In  State  ex  rel.  Hersner  v.  Arthur,  7  Wash.  358  (35  Pac. 
120),  this  court  declared  that  a  statement  of  facts  can 
only  be  settled  in  the  manner  prescribed  by  statute,  and 
that  a  judge  can  only  certify  a  statement  in  accordance 
with  the  direction  of  the  statute.  It  was  also  declared  that 
when  no  amendments  are  proposed,  the  statement  being 
"deemed  agreed  to,"  the  judge  has  no  duty  of  investiga- 
tion imposed  upon  him,  and  shall  certify  the  statement  as 
proposed.  Under  the  stipulation  of  counsel  for  the  state 
the  certificate  in  question  here  must  be  held  to  have  been 
made  under  like  circumstances.  It  is  of  equal  and  bind- 
ing force  as  though  made  after  ten  days,  with  no  amend- 
ments proposed.  In  either  case  the  statement  becomes  a 
part  of  the  record,  and  the  respondent  in  an  appeal  is 
thereafter  precluded  from  moving  for  its  correction.  For 
the  foregoing  reasons  it  must  be  held  that  the  superior 
court  cannot  now  entertain  the  motion  against  which  relief 
is  here  sought 

Let  the  writ  issue. 

Fujxebton,  C.  J.,  and  Anders,  Dunbar,  and  Mount, 
JJ.,  concur. 
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>m  m  The    State    of    Washington,  Respondent,  v.  Joseph 

Peiest,  Appellant 

BAFE  —  INFORMATION  —  CRIME  CHARGED  —  DUPLICITY, 

An  information  charging  that  defendant  committed  the  crime 
of  rape  by  feloniously  making  an  assault  upon  a  female  child  of 
the  age  of  fourteen  years,  and  that  he  did  then  and  there  felon- 
iously ravish,  carnally  know  and  abuse  her  does  not  charge  more 
than  one  crime,  but  sufficiently  charges  the  crime  under  that 
subdivision  of  Bal.  Code,  §  7062,  which  provides  that  a  person 
shall  be  guilty  of  rape  who  shall  carnally  know  any  female  child 
under  the  age  of  eighteen  years. 

CRIMINAL  LAW  —  ARGUMENT  OF  COUNSEL  —  DISPUTE  OVER  EVIDENCE  — 
MISTAKE  OF  COURT  —  REFUSAL  TO  CORRECT. 

Where  counsel  for  the  state  and  for  the  defense  dispute  one 
another's  statements  in  their  argument  to  the  jury  as  to  whether 
a  certain  material  and  relevant  fact  was  in  evidence,  and  the 
court  waves  the  dispute  aside  with  the  remark  that  there  is  no 
such  testimony  in  the  case,  and  refuses  to  instruct  the  jury  other- 
wise when  the  court  is  shown  by  the  stenographer's  notes  to  be 
mistaken,  the  action  of  the  court  constitutes  reversible  error. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
Geokoe  C.  Hatch,  Judge.    Reversed. 

Trumbull  &  Trumbull,  for  appellant : 

It  is  apparent  that  the  information  charged  a  forcible 
or  common-law  rape ;  but  it  also  charges  that  the  appellant 
did  feloniously  make  an  assault  and  carnally  know  and 
abuse  a  female  child  under  the  age  of  eighteen,  which  is 
the  statutory  or  constructive  rape.  Therefore  the  informa- 
tion charges  the  commission  of  a  rape  by  force  and  against 
the  consent  of  the  female,  and  also  the  statutory  rape, 
where  the  element  of  force  is  immaterial.  Such  an  in- 
formation is  duplicitous.  State  v.  Lee,  56  Pac.  415; 
Greer  v.  State,  50  Ind.  267  (19  Am.  Rep.  709);  Vasser 
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v.  State,  55  Ala.  264 ;  People  v.  Williams,  65  Pac.  323 ; 
People  v.  Castro,  65  Pac.  13. 

Judges  must  take  great  care  to  say  nothing  in  the  hear- 
ing of  jurors,  while  the  case  is  progressing,  which  can  pos- 
sibly be  construed  to  the  prejudice  of  either  party.  Cronk- 
hite  v.  Dickerson,  51  Mich.  177;  Atchison,  T.  &  S.  F. 
By.  Co.  v.  Ayers,  42  Pac  722 ;  Howland  v.  Oakland  Con. 
St.  By.  Co.,  47  Pac  255  \State  v.  StoweU,  60  Iowa,  535 
(15  K  W.  417)  ;  Kirk  v.  Territory,  60  Pac  797 ;  State  v. 
Clements,  14  Pac.  410  \Cohen  v.  Drake,  13  Wash.  102; 
State  v.  Crotts,  22  Wash.  245 ;  State  v.  Coella,  3  Wash. 
99 ;  Sullivan  v.  People,  31  Mich.  1 ;  Wheeler  v.  Wallace,  53 
Mich.  355.  The  rule  is  well  settled  that,  where  the  judge 
during  the  progress  of  the  trial  makes  remarks  in  the  pres- 
ence of  the  jury  which  would  be  erroneous  and  prejudi- 
cial if  they  had  been  embodied  in  the  formal  charge,  the 
losing  party  will  be  entitled  to  have  a  verdict  to  which  they 
might  have  contributed  set  aside.  Shakman  v.  Potter, 
98  Iowa,  66;  State  v.  Philpot,  97  Iowa,  365  \Sharp  v. 
State,  51  Ark.  147 ;  State  v.  Harkin,  7  Nev.  377 ;  State 
v.  Jacob,  30  S.  C.  131 ;  Valley  Lumber  Co.  v.  Smith,  71 
Wis.  304;  Cross  v.t  Tyrone  Mining  Co.,  121  Pa.  St.  387. 

Oeorge  H.  Clementson,  Prosecuting  Attorney  (J.  E. 
Cochran  and  James  O.  McClinton,  of  counsel),  for  the 
State: 

The  allegation  "feloniously  did  ravish",  in  charging 
statutory  rape  on  a  female  child,  is  but  surplusage,  and 
must  be  so  treated.  State  v.  Miller,  3  Wash.  134  \State  v. 
Ackles,  8  Wash.  462;  State  v.  Abrams,  11  Ore.  169  (8 
Pac.  327) ;  State  v.  Tom  Louey,  11  Ore.  326  (8  Pac 
353) ;  State  v.  Home,  20  Ore.  485  (26  Pac.  665).  It 
is  language  of  ordinary  and  very  general  use  in  charging 
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the  crime  of  statutory  rape  on  a  child.  State  v.  Elwood, 
15  Wash.  453 ;  State  v.  Hulbert,  14  Wash.  307 ;  State  v. 
Hunter,  18  Wash.  672. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — The  appellant  was  convicted  of  the  crime 
of  rape.  The  charging  part  of  the  information  was  as 
follows : 

"Joseph  Priest,  the  defendant  above  named,  is  hereby 
accused  by  George  H.  Clementson,  as  prosecuting  attor- 
ney for  Clallam  county,  in  the  state  of  Washington,  by  this 
information,  of  the  crime  of  rape,  committed  as  follows: 
The  said  Joseph  Priest,  the  defendant  above  named,  on 
or  about  the  third  day  of  July,  A.  D.  1901,  in  the  county 
of  Clallam,  in  the  state  aforesaid,  then  and  there  being, 
in  and  upon  one  Edith  Trickel,  a  female  child  under  the 
age  of  eighteen  years,  to  wit,  of  the  age  of  fourteen  years, 
feloniously  did  make  an  assault  and  her  the  said  Edith 
Trickel,  then  and  there  feloniously  did  ravish,  carnally 
know  and  abuse." 

A  demurrer  was  interposed  to  the  information  and  the 
overruling  of  the  demurrer  is  the  first  error  assigned ;  the 
contention  being  that  the  information  is  bad  on  account 
of  duplicity,  that  it  charged  more  than  one  crime,  that  the 
appellant  was  not  notified  by  the  information  ad  to  the 
particular  crime  charged,  and  that  he  was  unable  to  de- 
termine from  the  information  whether  he  was  charged 
with  forcible  or  the  common-law  rape,  or  with  rape  under 
the  statute.  But  any  one  of  the  crimes  is  a  statutory 
crime.  The  statute  provides  three  definitions  of  this 
crime,  and  §  7062,  Bal.  Code,  provides  that  "a  person 
shall  be  deemed  guilty  of  rape  who  (1)  shall,  by  force 
and  against  her  will,  ravish  and  carnally  know  any  female 
of  the  age  of  eighteen  years  or  more;  (2)  shall,  by  deceit, 
deception,  imposition  or  fraud  induce  a  female  to  submit 
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to  sexual  intercourse;  (3)  shall  carnally  know  any  female 
child  under  the  age  of  eighteen  years."  So  that  the  ele- 
ment of  force  must  necessarily  enter  into  the  first  defini- 
tion, and  that  of  deceit,  deception,  imposition  or  fraud 
into  the  second.  The  information  in  this  instance  does  not 
charge  any  force ;  neither  does  it  charge  any  deceit,  decep- 
tion, imposition  or  fraud,  but  falls  squarely  within  the 
third  subdivision  of  the  section,  viz.,  carnal  knowledge  of  a 
female  child  under  the  age  of  eighteen  years.  We  think 
the  appellant  was  abundantly  notified  of  the  crime  with 
which  he  was  charged,  and  that  no  error  was  committed  in 
overruling  the  demurrer  to  the  information. 

After  the  state  had  made  its  opening  argument  to  the 
jury,  counsel  for  the  defendant  stated,  in  reference  to  the 
waist  of  the  complaining  witness  (which  was  an  exhibit 
in  the  case,  and  had  been  introduced  by  the  state  for  the 
purpose  of  showing  that  there  had  been  a  struggle,  and 
that  the  alleged  rape  was  with  actual  force  and  violence, 
there  being  tears  and  rips  in  the  waist  which  were  alleged 
to  have  been  caused  by  force  and  violence  during  the  al- 
leged struggle),  that  the  prosecuting  witness  had  stated  in 
her  testimony  that  at  the  time  of  the  struggle  she  had  a 
jacket  or  coat  on  over  the  waist;  and  argued  that  if  the 
underwaist  was  torn  in  the  supposed  struggle,  it  was  not 
unreasonable  to  suppose  that  the  jacket  would  also  be  torn, 
if  the  conflict  was  as  described  by  the  prosecuting  witness, 
and  asked  why  this  jacket  was  not  presented  by  the  state. 
This  statement  of  the  counsel  for  the  defense  was  disputed 
by  one  of  the  counsel  for  the  state  in  the  closing  argument, 
who  said  that  Mr.  Trumbull  was  mistaken  in  regard  to 
the  prosecuting  witness  wearing  a  jacket  or  coat  at  the 
time  of  the  alleged  violence,  and  that  there  was  not  a 
particle  of  evidence  to  substantiate  his  (Trumbull's)  state- 


78  STATE  v.  PRIEST. 


Opinion  of  the  Court. — Dunbar,  J.  [32  Wash. 

ment  Thereupon  Mr.  Trumbull,  for  the  defendant*  ob- 
jected to  the  statement  of  counsel,  and  reiterated  that  the 
prosecuting  witness  had  so  testified  that  she  wore  a  coat 
or  jacket  at  that  time.  The  court  then  interposed  the  fol- 
lowing remark:  "Do  you  want  me  to  decide  this  ques- 
tion ?  If  you  do,  I  can  decide  it."  Mr.  Trumbull :  "If 
the  court  please,  we  have  a  stenographer  here  who  has 
taken  down  the  testimony  in  this  case,  and,  if  the  court 
is  in  doubt,  I  ask  that  we  refer  to  his  notes  in  regard  to 
what  testimony  was  given."  The  court:  "I  remember 
the  testimony.  Edith  Trickel  did  not  testify  to  any  such 
fact  There  is  no  such  testimony  in  the  case.  Proceed." 
Proper  exceptions  were  made  to  these  remarks,  whereupon 
counsel  for  the  defendant  had  the  stenographer  look  over 
his  notes  of  the  testimony  of  Edith  Trickel,  and  found 
where  she  had  testified,  on  both  direct  and  cross  examina- 
tion to  wearing  a  jacket  over  her  waist.  At  the  close  of 
the  argument  for  the  state,  and  before  the  instructions 
were  given  to  the  jury,  the  following  proceedings  took 
place:  "Mr.  Trumbull:  If  the  court  please,  I  have  had 
the  reporter  look  over  his  notes,  and  I  find  that  my  state- 
ment was  correct,  in  that  the  witness  Edith  Trickel  several 
times  testified  that  she  wore  a  jacket  over  her  waist,  and 
that  this  court  and  the  counsel  for  the  state  are  in  error 
in  stating  that  no  such  evidence  was  given,  and  at  this 
time  we  ask  the  court  to  so  instruct  the  jury."  This  re- 
quest was  denied  by  the  court  with  the  following  remark : 
"Gentlemen  of  the  jury,  you  will  understand  that  you 
alone  are  the  sole  judges  of  the  facts  in  this  case,  and  you 
will  rely  upon  your  memory  as  to  the  testimony  given." 
The  effect  on  a  juror  of  everything  that  is  said  by  the 
court,  during  the  trial  of  a  case,  which  tends  to  indicate 
what  the  court  thinks  of  the  testimony,  is  so  well  under- 
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stood  that  it  scarcely  needs  judicial  expression.  It  can  be 
seen  that  this  testimony  might  have  been  considered  im- 
portant by  the  jury.  The  court  very  flatly  and  perempt- 
orily told  the  jury  that  no  such  testimony  had  been  given. 
While  it  is  true  that  the  stenographer's  report  is  only  testi- 
mony of  what  actually  takes  place  at  a  trial,  yet  it  is  gen- 
erally conceded  to  be  the  best  testimony  available,  and,  in 
this  instance  at  least,  the  statement  of  facts  which  is  certi- 
fied to  by  the  judge  shows  that  the  judge  was  mistaken, 
and  that  the  testimony  had  been  given  as  contended  for 
by  the  defendant's  attorney.  So  that  the  judge  must  have 
known  that  he  was  mistaken,  and  he  ought  to  have  can- 
didly so  stated  to  the  jury.  The  fact  that  he  refused  to  do 
so,  and  waved  the  whole  matter  aside  by  the  statement  that 
the  jurors  would  judge  from  their  own  memory  of  what 
the  testimony  was,  rather  discredited  the  report  of  the 
stenographer  than  otherwise,  and  still  left  the  jury  with 
the  comment  of  the  court  on  the  testimony  unrecalled  and 
unexplained.  We  think,  under  the  circumstances  as  shown 
by  the  record,  that  this  was  error  which  may  have  been 
prejudicial  to  the  interests  of  the  appellant,  and  for  this 
error  the  judgment  must  be  reversed.  This  conclusion 
renders  unnecessary  a  discussion  of  the  other  errors  al- 
leged, as  they  may  not  occur  at  a  subsequent  trial. 

Fuixebton,  C.  J.,  and  Hapley,  Andebs  and  Mount, 
JJ.,  concur. 
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The  State  of  Washington  on  the  Relation  of  Maurice 
A.  Langhorne,  Prosecuting  Attorney,  v.  Superior 
Court  of  Lewis  County. 

APPEAL  —  COSTS  INCUHBED  BY  PAUPEB  —  LIABILITY  OP  COUNTY. 

The  superior  court  is  without  jurisdiction  to  order  the  costs 
of  an  appeal,  prosecuted  by  an  accused  in  forma  pauperis,  to  be 
charged  against  the  county. 

Original  Application  for  Certiorari. 

Maurice  A.  Langhorne,  for  relator. 

Per  Curiam. — One  George  D.  Carpenter  was,  on  the 
27th  day  of  September,  1902,  by  the  superior  court  of 
Lewis  county,  Washington,  adjudged  guilty  of  a  felony. 
From  that  judgment  he  appealed  to  this  court,  and  on  the 
23d  day  of  October,  1902,  he  presented  his  motion,  sup- 
ported by  an  affidavit,  to  the  superior  court  of  Lewia 
county,  wherein  it  was  set  forth  that  he  was  confined  in 
the  county  jail  of  Lewis  county,  and  that  he  was  without 
means  to  pay  the  expenses  incident  to  an  appeal,  and 
prayed  that  all  the  costs  and  expenses  thereof  be  at  the  cost 
and  expense  of  the  county  of  Lewiri.  In  response  to  said 
motion  the  court  entered  an  order  permitting  the  defend- 
ant to  prosecute  his  appeal  to  the  supreme  court  of  the 
state  of  Washington  in  forma  pauperis,  and  further  or- 
dered that  said  appeal  be  at  the  cost  of,  and  that  the  cost 
thereof  be  paid  by,  the  county  of  Lewis,  the  bill  of  all 
such  costs  to  be  presented  to  the  judge  of  said  court  and 
audited  by  him  before  being  paid.  On  April  3,  1903,  the 
court  made  and  entered  its  order  directing  the  auditor  of 
Lewis  county  to  draw  a  warrant  in  favor  of  I.  P.  Callison, 
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in  the  sum  of  $20,  in  payment  of  a  brief  printed  by  said 
Callison  for  said  Carpenter,  to  be  used  on  his  appeal  in 
the  case  of  State  of  Washington  v.  George  D.  Carpenter. 
Hon.  Maurice  A.  Langhorne,  prosecuting  attorney  of  said 
Lewis  county,  objected  to  the  making  of  said  order  by  the 
said  court,  and  made  an  application  in  this  court  for  a  writ 
of  review  to  annul  and  set  aside  these  orders  as  being  be- 
yond the  power  and  jurisdiction  of  the  superior  court  to 
enter  and  enforce.  A  return  has  been  made  to  the  show- 
cause  order  sending  up  the  transcript,  which  shows  sub- 
stantially the  facts  related  above. 

We  are  all  of  the  opinion  that  the  court  was  without 
jurisdiction  to  make  the  order  complained  of.  There  is 
no  provision  of  law  whereby  counties  are  chargeable  with 
the  expense  of  printing  briefs  in  a  criminal  case,  and  cer- 
tainly no  provision  for  peremptory  judgment  against  the 
county  without  any  appearance  or  notice  given  to  the 
county.  It  is  asserted  in  the  brief  of  the  relator  that  the 
lower  court  conceded  that  he  had  no  statutory  authority 
to  make  the  order  complained  of,  but  claimed  that  it  was 
within  the  inherent  power  of  the  court  to  make  and  en- 
force said  order,  independent  of  any  statute.  We  are  un- 
able to  see  that  the  doctrine  of  inherent  power  applies  to  a 
case  of  this  kind  at  all.  These  are  matters  that  do  not  go 
to  the  protection  of  the  court  in  any  of  its  rights,  and  are 
matters  which  must  of  necessity  be  governed  entirely  by 
statutory  enactment,  the  right  of  appeal  itself  being  purely 
statutory.  The  cases  of  Stowe  v.  State,  2  Wash.  124  (25 
Pac  1085),  and  State  ex  rel.  Rochford  v.  Superior  Court, 
4  Wash.  30  (29  Pac.  764),  are  in  principle  conclusive 
on  this  subject. 

Our  conclusion  is  that  the  court  was  without  jurisdic- 
tion to  enter  the  order,  and  that  the  same  is  void.  The 
judgment  of  the  court  will  be  reversed,  and  the  cause  re- 
manded, instructing  the  trial  court  to  deny  the  motion. 

6-32  wash. 
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Rebecca  M.  Neff,  Appellant,  v.  Stewart  S.  Neff  et  ah, 
Defendants,  John  C.  Dornin,  as  Executor,  Respond- 
ent 

COMMENCEMENT  OF  ACTION  —  SERVICE  OF  COMPLAINT  ON  ATTORNEY  — 
AUTHORITY  MUST  BE  SHOWN. 

An  order  of  the  court  dismissing  an  action  as  to  one  of  the 
defendants  was  not  erroneous,  where  no  original  process  had  ever 
been  served  upon  him,  but  the  amended  complaint  in  the  action 
had  been  served  upon  an  attorney,  and  the  proofs  were  conflicting 
as  to  whether  or  not  the  defendant  had  authorized  that  manner 
of  service. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.    Affirmed. 

Henry  L.  Strobridge  and  Merrick  &  Mills,  for  appel- 
lant. 

Brownell  &  Coleman,  for  respondent 

Peb  Cubiam. — This  is  an  appeal  from  an  order  dismiss- 
ing the  action  as  against  the  respondent.  The  original 
action  was  commenced  in  the  superior  court  for  Snohomish 
county  in  1897  against  Anna  K.  Neff  and  Stewart  S.  Neff 
on  a  certain  promissory  note.  Defendant  Anna  K.  Neff 
answered  by  her  attorney,  F.  H.  Brownell,  but  before  the 
matter  was  brought  to  trial  she  died  testate,  and  the  su- 
perior court  of  Pierce  county  appointed  the  respondent  the 
executor  of  her  will. 

The  appellant  duly  presented  her  claim  (the  one  on 
which  this  action  is  based)  to  the  executor,  which  claim 
was  rejected,  and  thereupon  she  filed  her  motion  in  this 
cause  to  substitute  the  respondent  for  defendant  Anna  K. 
Neff,  and  for  leave  to  amend  her  complaint  and  continue 
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her  action  against  the  respondent.  The  motion  was  granted 
June  15,  1899,  but  nothing  further  was  done  until  1902, 
when  the  amended  complaint  was  filed  and  served  on  the 
former  attorney  of  Anna  K.  Neff.  Thereafter  respondent 
made  a  special  appearance  and  moved  to  dismiss  the  action 
as  to  him,  for  the  reason  that  the  attorney  for  Anna  K. 
Xeff  had  no  authority  to  appear  for  or  represent  him  in 
the  action;  supporting  his  motion  by  the  affidavit  of  the 
attorney  to  that  effect  The  other  side  sought  to  controvert 
this  contention  by  showing  by  affidavit  that  the  respondent 
had  authorized  the  amended  complaint  to  be  served  on  this 
attorney.  The  trial  court,  however,  as  we  have  said, 
found  against  the  appellant,  and  we  shall  not  disturb  its 
findings.  There  was  a  woeful  lack  of  diligence  in  the 
prosecution  of  the  action,  and  lapse  of  memory  caused  by 
the  delays  can  easily  account  for  the  differences  of  opinion 
that  now  exist.  Moreover,. no  original  process  was  ever 
served  on  the  respondent,  and,  if  he  is  to  be  brought  into 
court  in  an  irregular  manner,  the  proofs  that  he  has  au- 
thorized that  manner  ought  to  be  clear  and  certain.  Ash- 
craft  v.  Powers,  22  Wash.  440  (61  Pac.  161).  This  view 
of  this  question  renders  it  unnecessary  to  discuss  others 
suggested. 

Judgment  affirmed. 


[No.  4532.     Decided  June  26,  1903.] 

F.  H.  Whitworth  et  ux.,  Respondents,  v.  George  C. 
McKee,  Appellant. 

JUDGMENTS  —  COMMENCEMENT  OF  LIEN. 

Where  appeal  has  been  taken  from  a  judgment,  the  lien  of 
the  judgment  does  not  become  dormant  until  five  years  after  the 
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final  determination  of  the  cause  on  appeal,  under  Bal.  Code, 
fi  5132,  which  provides  that  the  real  estate  of  a  judgment  debtor 
shall  be  bound  to  satisfy  any  judgment  "for  the  period  of  five 
years  from  the  day  on  which  such  judgment  was  rendered/'  and 
Id.,  §  5143,  which  provides  that  "in  all  cases  of  an  appeal  the 
date  of  final  judgment  in  the  supreme  court  shall  be  the  time 
from  which  said  five  years  shall  commence  to  run." 

SAME  —  FAILURE  TO  ISSUE  EXECUTIONS  FOB  FIVE  TEABS  —  REPEAL  OF 
STATUTE. 

Bal.  Code,  §  5192,  which  authorizes  the  issuance  of  execu- 
tion by  the  judgment  creditor  at  any  time,  provided  a  period  of 
five  years  shall  not  have  elapsed  since  the  issuance  of  a  prior 
execution,  In  which  case  execution  should  not  issue  until  such 
judgment  should  be  revived,  has  been  modified  and  superseded 
by  the  later  enactment  of  Bal.  Code,  §§  5132,  5143,  which  limit 
the  lien  of  all  judgments  to  a  period  of  five  years,  whether  execu- 
tion has  been  issued  on  them  in  the  meantime  or  not,  which,  in 
cases  of  appeal,  shall  extend  from  the  date  of  final  judgment  in 
the  appellate  court. 

EXECUTION   SALE  —  ACTION   TO   SET   ASIDE  —  EVIDENCE  —  SHOWING    AS 
TO  PERSONALTY  UNLEVIED  ON. 

In  an  action  to  set  aside  an  execution  sale  of  realty,  a  finding 
by  the  court  that  the  judgment  debtor  had  $1,000  worth  of  per- 
sonal property  subject  to  execution  was  not  warranted,  where  the 
testimony  showed  that  this  property  consisted  of  household  goods, 
office  furniture,  and  a  civil  engineer's  outfit  of  surveying  instru- 
ments, since  the  statute  exempts  household  goods  to  the  value  of 
$500,  and  tools  of  trade  to  the  value  of  $500,  and  permits  the 
selection  of  additional  personal  property  to  the  value  of  $250. 

SAME  —  SALE    OF    REAL    ESTATE  —  EXISTENCE    OF    PERSONALTY  —  PRE- 
SUMPTIONS. 

A  sheriff's  return  of  the  sale  of  real  property  is  not  void  on  its 
face,  by  reason  of  failure  to  show  that  no  personal  property  could 
be  found  out  of  which  the  judgment  could  be  made,  but,  in  a  col- 
lateral action  to  set  aside  the  sale,  the  presumption  would  be 
that  the  officer  performed  his  duty  in  this  respect. 

SAME  —  NOTICE  TO  JUDGMENT  DEBTOR. 

Bal.  Code,  §  4886a,  which  provides  that  after  a  party  has  once 
appeared  in  an  action  he  shall  be  entitled  to  at  least  three  days' 
notice  of  any  trial,  motion,  application,  Bale  or  proceeding  therein 
has  no  application  to  proceedings  had  to  enforce  the  judgment, 
but  merely  defines  the  rights  of  the  respective  parties  before 
judgment,  and  hence  would  not  require  notice  to  a  debtor  of 
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motion  for  the  confirmation  of  an  execution  sale. 

SAME  —  SALES  GOVERNED  BY  EXISTING  LAW. 

The  sale  of  real  property  under  execution  has  been  gov- 
erned, since  its  enactment,  by  Laws  1899,  p.  85,  whether  the 
execution  was  issued  under  a  judgment  rendered  prior  or  subse- 
quent thereto. 

SAME  —  NOTICES  OF  SALE  —  POSTING  —  INSUFFICIENCY. 

Laws  1899,  p.  86,  §  3,  requiring  the  sheriff  to  post  notices  of  the 
execution  sale  of  realty  "in  three  public  places  in  the  county,  one 
of  which  shall  be  at  the  court  house  door,  where  the  property  is 
to  be  sold,  and  one  posted  on  the  property  to  be  sold,"  is  satisfied 
by  the  posting  in  a  conspicuous  place  on  the  property  levied  on, 
although  it  may  not  be  a  "public  place";  and  by  the  posting  upon 
one  of  several  tracts,  although  somewhat  widely  separated, 
instead  of  upon  each  parcel  to  be  sold. 

SAME  —  PRESUMPTION  AS  TO  OFFICIAL  DUTY. 

A  sheriff's  return  reciting  that  notice  of  sale  was  posted  in 
a  public  place  at  the  court  house  is  not  void  on  its  face,  under 
a  statute  prescribing  that  the  notice  shall  be  posted  at  the  court 
house  door,  inasmuch  as  it  does  not  negative  the  fact  that  it  was 
posted  at  the  required  place,  and  the  presumption  is  that  the 
officer  complied  with  the  law. 

HOMESTEAD  —  NATURE    OF    RIGHT  —  ENACTMENT    OF    NEW    LAW  —  EF- 
FECT. 

The  passage  of  the  homestead  law  of  1895  (Bal.  Code,  $5214 
et  seq.)  whereby  the  value  of  the  property  thereby  exempted  was 
increased,  but  a  declaration  of  the  claim  was  required  to  be 
executed,  acknowledged  and  filed  with  the  county  auditor,  did 
not  operate  as  an  abrogation  of  homestead  rights  acquired  under 
the  prior  law,  which  had  Imposed  no  such  duty  on  the  claimant, 
inasmuch  as  a  homestead  is  in  the  nature  of  a  vested  interest, 
which  would  not  be  destroyed  by  the  mere  repeal  of  the  statute 
authorizing  its  acquisition. 

SAME  —  EXCESS  VALUE  SUBJECT  TO  SALE —  HOW  SOLD. 

Under  the  statutes  of  this  state,  a  sale  of  homestead  under  a 
general  execution  is  absolutely  void;  it  can  be  sold  at  no  time 
except  for  its  excess  of  value,  and  this  can  be  reached  only  by  a 
sale  in  the  manner  provided  by  the  law  in  force  at  the  time  of  its 
selection. 

EXECUTION   SALE  —  ACTION  TO  SET  ASIDE  —  DAMAGES. 

In  an  action  to  set  aside  an  execution  sale  of  real  property  a 
judgment  for  more  than  nominal  damages  was  erroneous,  where 
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the  only  element  of  damage  shown  was  the  worry  and  discom- 
fort of  plaintiff,  and  that  he  could  make  no  disposition  of  the 
property  because  of  the  continuance  of  the  suit, — there  being  no 
showing  of  an  actual  loss  by  reason  of  that  fact. 

Appeal  from    Superior    Court,  King    County. — Hon. 
Boyd  J.  Talx,man,  Judge.    Reversed. 

James  McNeny  and  R.  J.  Huston,  for  appellant 
Greene  &  Griffiths,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  C.  J. — On  January  18, 1896,  the  appellant 
recovered  a  judgment  against  the  respondents  in  the  supe- 
rior court  of  King  county  for  the  sum  of  $4,357.60.  The 
respondents  shortly  thereafter  appealed  from  the  judgment 
to  this  court,  giving  a  cost  bond  only,  which  court,  after  a 
hearing  on  the  merits  of  this  appeal,  affirmed  the  judg- 
ment, entering  its  judgment  of  affirmance  on  December  18, 
1896.  On  October  10,  1901,  the  appellant  caused  an 
execution  to  issue  on  the  judgment,  which  was  placed  in 
the  hands  of  the  sheriff,  who  levied  upon  and  sold  there- 
under certain  real  property  described  as  follows:  "Lot 
nine  (9)  in  block  nine  (9)  of  Fern  Addition  to  the  city 
of  Seattle;  lots  one  (1),  two  (2),  and  three  (3)  in  block 
six  (6)  of  Canal  Addition  to  the  city  of  Seattle;  west 
one-half  (%)  of  lots  two  (2)  and  three  (3)  of  block  six- 
teen (16)  of  Boren's  Plat  of  an  addition  to  the  town  (now 
city)  of  Seattle,  all  situate  in  King  county,  state  of  Wash- 
ington." The  lots  were  sold  in  three  separate  parcels,  each 
of  which  was  bid  in  by  the  appellant;  the  first  for  the 
sum  of  $150,  the  second  for  the  sum  of  $150,  and  the 
third  for  the  sum  of  $1,500.  Due  return  of  the  sale  was 
made  by  the  sheriff  to  the  court  on  the  16th  day  of  Novem- 
ber, 1901,  whereupon  the  sale  was  docketed  for  confirma- 
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tion,  and  afterwards  confirmed  by  an  order  entered  on  De- 
cember 16,  1901.  This  action  was  brought  to  set  aside 
the  sale.  The  court  found  that  the  judgment  under  which 
the  sale  was  had  was  void,  that  the  sale  was  a  nullity,  that 
the  same  constituted  a  cloud  upon  the  respondents'  title 
which  they  were  entitled  to  have  removed,  that  the  re- 
spondents had  been  damaged  by  the  sale  in  the  sum  of 
$500,  and  entered  a  judgment  vacating  and  setting  aside 
the  sale,  and  for  damages  in  the  amount  so  found,  to- 
gether with  the  costs  and  disbursements  of  the  action. 
This  appeal  is  from  that  judgment.  As  the  questions 
suggested  by  the  assignments  of  error  can  best  be  con- 
sidered by  examining  in  order  the  several  objections  urged 
against  the  validity  of  the  sale,  it  is  in  that  manner  we 
shall  consider  them. 

1.  By  a  reference  to  the  dates  above  given  it  will  be 
noticed  that  the  execution  under  which  the  property  was 
sold  was  issued  more  than  five  years  after  the  date  of  the 
rendition  by  the  superior  court  of  the  judgment  on  which 
it  was  based,  but  within  five  years  from  the  date  of  its 
affirmance  by  this  court.  The  respondents  contend,  and 
the  trial  court  held,  that,  because  more  than  five  years 
had  elapsed  between  the  date  of  the  rendition  of  the  judg- 
ment by  the  superior  court  and  the  date  of  the  issuance 
of  the  execution,  that  the  judgment  was  at  that  time  dorm- 
ant and  incapable  of  supporting  an  execution,  and  that 
the  sale  thereunder  was  void,  under  the  rule  of  the  cases 
of  Brier  v.  Traders'  National  Bank,  24  Wash.  695  (64 
Pac.  831) ;  Packwood  v.  Briggs,  25  Wash.  530  (65  Pac. 
346)  ;  Hardin  v.  Day,  29  Wash.  664  (70  Pac.  118),  and 
Heuritt  v.  Root,  31  Wash.  312  (71  Pac.  1021).  These 
cases  do  lay  down  the  rule  that  a  judgment  becomes  dor- 
mant and  incapable  of  supporting  an  execution  at  the  end 
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of  five  years  from  the  date  of  its  rendition,  but  none  of 
them  undertakes  to  determine  at  what  date  a  judgment 
shall  be  deemed  to  have  been  rendered,  within  the  meaning 
of  the  statute,  in  a  cause  which  has  been  appealed  to  this 
court  and  the  appeal  determined  here  upon  its  merits ;  that 
is  to  say,  whether  the  five  year  period  commences  to  run  in 
such  a  case  from  the  date  of  the  rendition  of  the  judgment 
by  the  superior  court,  or  from  the  date  of  the  final  judg- 
ment of  this  court.  The  statute  therefore  must  be  con- 
sulted to  determine  the  question.  Those  directly  appli- 
cable are  the  following  (citations  from  Ballinger's  Code)  : 

"Sec.  5132.  The  real  estate  of  any  judgment  debtor 
and  such  as  he  may  acquire,  shall  be  held  and  bound  to 
satisfy  any  judgment  of  the  district  or  circuit  court  of  the 
United  States,  if  rendered  in  this  state,  or  of  the  superior 
or  supreme  court,  or  any  judgment  of  a  justice  of  the 
peace  for  the  period  of  five  years  from  the  day  on  which 
said  judgment  was  rendered,  and  such  judgments  shall 
be  a  lien  thereupon  to  commence  as  follows:  Judgments 
of  the  superior  court  of  the  county  in  which  real  estate  of 
the  judgment  debtor  is  situated,  from  the  date  of  the  entry 
thereof;  judgments  of  the  district  or  circuit  courts  of  the 
United  States,  if  rendered  in  this  state;  judgments  of  the 
supreme  court;  judgments  of  the  superior  court  of  any 
county  other  than  the  county  in  which  said  judgment  was 
rendered,  and  judgments  of  a  justice  of  the  peace,  from 
the  time  of  the  filing  and  indexing  of  a  duly  certified  trans- 
script  or  abstract  of  such  judgments,  as  provided  by  this 
chapter,  with  the  county  clerk  of  the  county  in  which  said 
real  estate  is  situated." 

"Sec.  5143.  An  appeal  to  the  supreme  court  or  stay 
of  execution  shall  not  affect  any  existing  lien ;  and  in  all 
cases  of  an  appeal  the  date  of  final  judgment  in  the  su- 
preme court  shall  be  the  time  from  which  said  five  years 
shall  commence  to  run.  Personal  property  shall  only  be 
held  from  the  time  it  is  actually  levied  upon." 

The  learned  counsel  for  the  respondents  have  submitted 
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an  elaborate  argument  in  an  endeavor  to  show  that  a  proper 
construction  of  these  statutes  requires  the  holding  that  the 
five  year  period  commences  to  run  at  the  date  of  the  rendi- 
tion of  the  judgment  by  the  superior  court  in  all  cases, 
notwithstanding  the  apparent  provision  to  the  contrary 
contained  in  the  last  section  quoted.  But,  without  follow- 
ing the  argument  in  detail,  we  think  the  contention  cannot 
be  sustained.  Plainly,  the  "said  five  years"  referred  to 
in  the  last  section  was  the  "period  of  five  years"  mentioned 
in  the  first,  during  which  the  land  of  the  judgment  debtor 
should  be  bound  by  the  judgment.  It  is  equally  plain, 
also,  that  the  statute  fixes  the  date  of  final  judgment  in 
the  supreme  court  as  the  time  from  which  the  five  year 
period  shall  commence  to  run  "in  all  cases  of  an  appeal," 
regardless  of  the  nature  of  the  case,  or  whether  or  not 
the  judgment  appealed  from  is  affirmed  on  an  appeal  with 
or  without  a  supersedeas  bond.  The  legislature  can,  of 
course,  fix  the  duration  of  a  judgment  lien  at  such  a  length 
of  time  as  suits  its  pleasure ;  it  can  prescribe  the  time  of 
its  commencement  and  its  ending,  and  make  these  hinge 
on  the  happening  of  particular  events.  And  when  it  has 
done  this  in  language  clear  and  unmistakable,  as  it  has 
in  the  statute  before  us,  there  is  no  room  for  construction, 
and  the  courts  can  do  nothing  else  than  give  the  statute 
effect.  As  the  judgment  on  which  the  execution  wasissued 
was  affirmed  on  appeal  by  this  court  on  December  18,  1886, 
and  the  execution  was  issued  on  October  10,  1901,  it  was 
within  the  period  of  five  years  from  the  date  of  its  rendi- 
tion within  the  meaning  of  the  statute,  and  consequently 
was  not  void  for  want  of  a  live  judgment  to  support  it. 
There  is  nothing  in  Sears  v.  Kilbourne,  28  Wash.  194  (68 
Pac.  450),  which  is  against  this  view  of  the  statute.  On 
the  contrary,  the  distinction  here  made  was  clearly  pointed 
out  in  the  opinion  in  that  case,  where  the  court  says : 
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"The  statutes  of  this  state  limit  the  lien  of  a  judgment 
to  five  years  from  the  date  of  its  rendition,  whether  the 
same  be  a  judgment  of  this  court,  the  superior  court,  or 
that  of  a  justice  of  the  peace;  providing,  however,  that, 
where  an  appeal  is  taken  to  the  supreme  court  on  any 
judgment  'the  date  of  final  judgment  in  the  supreme  court 
shall  be  the  time  from  which  said  five  years  commence  to 
run.'    Bal.  Code,  §  5132,  5143." 

2.  It  is  next  said  that  the  execution  is  void  because 
of  the  clause,  found  in  §  5192  of  the  Code,  which  prohibits 
the  issuance  of  an  execution  on  a  judgment  after  the  lapse 
of  a  period  of  five  years  without  the  issuance  of  an  execu- 
tion.    The  whole  of  the  section  is  as  follows : 

"The  party  in  whose  favor  judgment  has  been  given 
or  may  hereafter  be  given  or  entered  in  any  court  of  rec- 
ord in  this  state  or  the  territory  of  Washington  may  have 
an  execution  issued  at  any  time  for  the  collection  or  en- 
forcement of  the  same:  Providing,  That  if  a  period  of 
five  years  shall  have  elapsed  without  an  execution  being 
issued  on  such  judgment,  then  execution  shall  not  issue 
thereafter  until  such  judgment  shall  be  revived  in  the  man- 
ner provided  for  by  law." 

This  section  was  enacted  in  its  present  form  by  the  ter- 
ritorial legislative  assembly  of  1888  (Session  Laws  1888, 
p.  94),  and  was  doubtless  intended  to  confer  on  the  judg- 
ment creditor  the  power  to  keep  his  judgment  alive  indef- 
initely by  the  process  of  causing  execution  to  issue  thereon 
at  intervals  of  time  of  less  than  five  years'  duration. 
In  so  far,  however,  as  it  had  this  effect,  it  was  superseded 
by  §  5132,  supra,  which  was  enacted  later  in  time,  and 
which  limits  the  lien  of  all  judgments  to  a  period  of  five 
years,  whether  execution  has  been  issued  on  them  in  the 
mean  time  or  not.  Now,  it  will  be  noticed  that  the  particu- 
lar language  which  is  thought  to  render  this  execution  void 
is  found  in  the  proviso,  and  we  think  it  may  fairly  be 
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questioned  whether  it  did  not  fall  by  the  repeal  of  the  enact- 
ing part  of  the  statute.  A  proviso  is  very  rarely  of  itself 
an  enacting  clause  in  the  sense  that  it  makes  that  law  which 
was  not  so  before.  Its  natural  and  appropriate  office  is 
to  limit  and  qualify  what  is  expressly  enacted,  and  is 
usually  so  identified  with  the  text  of  a  statute  which  it 
qualifies  that,  if  such  enacting  part  is  repealed  by  a  subse- 
quent statute  repugnant  to  it,  the  proviso  will  fall  also. 
Sutherland,  Statutory  Construction,  §  222.  In  the  statute 
before  us  it  is  plain  that  the  proviso  was  intended  as  a 
limitation  on  what  precedes  it.  It  is  first  enacted  that 
an  execution  may  issue  on  a  judgment  without  limitation 
as  to  time  either  of  the  rendition  of  the  judgment  or 
of  the  issuance  of  an  execution  thereon,  while  the  proviso 
limits  the  right  to  such  judgments  only  as  have  had 
an  execution  issued  on  them  within  a  period  of  five  years. 
It  was,  therefore,  a  dependent  proviso,  which  would  be 
repealed  by  the  repeal  of  the  enacting  clause.  But  if  this 
were  not  so,  it  must  be  held  to  have  been  modified  by 
§§  5132  and  5143,  supra.  The  evident  purpose  of  these 
sections  was  to  provide  fixed  periods  of  time  within  which 
an  execution  or  a  judgment  could  be  issued.  These  were 
within  five  years  from  the  date  of  the  rendition  of  the 
judgment  if  no  appeal  is  taken  therefrom  to  the  supreme 
court,  but,  if  appeal  be  taken,  then  within  five  years  from 
the  time  of  the  final  judgment  of  the  appellate  court  As 
this  judgment  was  appealed  from  and  as  the  execution 
was  issued  within  five  years  from  the  date  of  the  final 
judgment  of  the  appellate  court,  it  was  in  time  and  was 
a  lawful  execution. 

3.  The  writ  of  execution  was  a  general  writ  directed 
against  the  property  of  the  judgment  debtors,  and  the  re- 
turn of  the  sheriff  thereon  does  not  show  that  he  made 
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search  for  personal  property  before  levying  upon  the  real 
estate  which  he  afterwards  sold  under  the  writ.  It  is  said 
that  this  renders  the  sale  void  for  two  reasons;  first>  be- 
cause the  evidence  shows,  and  the  court  found,  that  the 
respondents  had  some  one  thousand  dollars  worth  of  per- 
sonal property  subject  to  execution;  and  second,  because 
such  a  return  is  void  on  its  face.  Taking  up  the  question 
of  the  evidence  first,  all  we  find  in  the  record  is  the  follow- 
ing. 

"Q.  State  whether  or  not  you  are  the  owner,  or  your 
wife,  or  both  of  you,  owned  any  personal  property  at  the 
time  of  the  issuance  of  this  writ  of  execution,  on  or  about 
October  10,  1901.  (After  objection).  A.  Yes,  sir:  We 
had,  of  course,  some  personal  property ;  we  had  our  house- 
hold goods ;  we  had  a  piano ;  I  had  my  instruments  I  was 
working  with — I  suppose  that  was  personal  property.  Q. 
What  kind  of  instruments  do  you  refer  to  ?  A.  A  transit 
and  other  instruments  in  my  use  as  an  engineer.  The 
Court:  A  general  surveyor's  outfit?  A.  Yes,  sir.  I 
had  a  safe  in  my  office,  and  office  furniture.  Q.  About 
what  was  that  all  worth  at  the  time  this  writ  was  issued  ? 
A.  I  suppose  upwards  of  a  thousand  dollars.  I,  of  course, 
couldn't  replace  it  for  anything  like  that,  but  perhaps,  sold 
under  the  hammer,  it  would't  bring  any  more." 

But  surely  in  view  of  the  liberal  exemption  laws  of  this 
state  there  is  nothing  here  which  justifies  the  finding  that 
the  respondents  had  personal  property  subject  to  execution 
of  the  value  of  $1,000.  Indeed,  it  would  seem  that  there 
was  no  property  at  all  on  which  the  sheriff  could  have 
safely  levied.  The  statute  exempts  to  each  householder 
within  this  state  household  goods  to  the  value  of  $500^ 
and  such  other  of  his  personal  property  as  he  may  select 
to  the  value  of  $250.  The  instruments  and  tools  of  trade 
used  by  the  judgment  debtor  in  his  business  as  a  surveyor 
were  also  exempt  to  the  value  of  $500.     There  are  other 
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designations  of  exemptions  in  the  statute  which  this  judg- 
ment debtor  might  have  been  able  to  have  availed  himself 
of  had  his  personalty  been  levied  upon,  but  the  enumerated 
designations  are  sufficient  to  exempt  all  and  more  of  the 
very  property  which  he  describes.  Clearly,  therefore,  if 
it  be  necessary  to  show  that  there  was  personal  property 
on  which  the  sheriff  might  have  levied  in  order  to  convict 
him  of  a  dereliction  of  duty,  the  evidence  here  utterly 
fails  to  do  so. 

As  to  the  second  objection,  it  is  not  the  rule  that  a  sale 
of  real  property  is  void  merely  because  the  sheriff  failed 
to  return  that  he  had  been  unable  to  find  sufficient  person- 
alty to  satisfy  the  writ  before  levying  upon  the  real  estate 
of  the  judgment  debtor,  even  when  the  statute  expressly 
provides,  which  ours  does  not,  that  the  sheriff  shall  first 
levy  upon  the  debtor's  personal  property.  In  a  collateral 
action  brought  to  set  aside  the  sale,  it  will  be  presumed 
that  the  officer  performed  his  duty  in  this  respect.  But 
statutes  of  this  character  are  rarely  held  mandatory;  the 
better  rule  is  that  they  are  directory  merely,  furnishing  a 
ground  upon  which  a  confirmation  of  a  sale  might  be  suc- 
cessfully resisted,  were  it  shown  that  there  was  personal 
property  out  of  which  the  judgment  could  have  been  sat- 
isfied, but  they  do  not  make  a  return  of  the  sale  of  real 
property,  which  fails  to  show  that  no  personal  property 
could  be  found  out  of  which  the  judgment  could  be  made, 
void  on  its  face.  On  the  contrary,  such  a  return  is  good 
as  against  any  form  of  attack  other  than  direct  as- 
sault. 2  Freeman,  Executions  (3d  ed.),  §  279.  In  any 
view  of  this  record,  therefore,  the  sale  is  not  void,  be- 
cause of  the  silence  of  the  return  as  to  personal  property. 

4.  The  court  confirmed  the  sale  without  requiring  no- 
tice of  the  motion  therefor  to  be  served  on  the  respond- 
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ents,  and  it  is  urged  that  the  order  of  confirmation  was 
without  jurisdiction  and  void  for  that  reason.  The  stat- 
ute (Bal.  Code,  §  4886a)  does  provide  that  after  a  parly 
has  once  appeared  in  an  action  he  shall  have  notice  of  all 
subsequent  proceedings,  and  that  he  is  "entitled  to  at  least 
three  days'  notice  of  any  trial,  motion,  application,  sale 
or  proceeding  therein,  .  .  .",  but  it  is  evident  that 
these  statutes  are  intended  to  define  the  rights  of  the  re- 
spective parties  before  judgment,  and  have  no  application 
to  proceedings  had  to  enforce  the  judgment  In  proceed- 
ings to  enforce  the  execution,  the  statutory  notices  appli- 
cable thereto  are  all  that  the  statute  authorizes  or  requires 
to  be  given.  This  being  true,  other  or  different  notices 
could  add  nothing  to  the  validity  of  the  proceedings. 

5.  It  is  next  contended  that  no  legal  notice  of  the  time 
and  place  of  sale  was  given.  In  view  of  the  line  of  argu- 
ment pursued  by  counsel  in  discussing  this  branch  of  the 
case  as  well  as  others  of  the  objections  made,  it  is  well 
to  state  that  the  statute  of  1899  (Laws  1899,  p.  85  et  seq.). 
has,  since  its  enactment,  governed  the  sale  of  real  property 
under  execution,  whether  the  execution  was  issued  upon 
a  judgment  rendered  prior  or  subsequent  thereto,  and  is 
the  statute  to  which  the  sale  in  this  case  must  conform 
if  it  is  to  be  upheld.  That  statute  provides,  among  other 
things : 

"Sec.  3.  Before  the  sale  of  property  under  execution, 
order  of  sale  or  decree,  notice  thereof  shall  be  given  as 
follows:  ...  2.  In  case  of  real  property,  by  post- 
ing a  similar  notice,  particularly  describing  the  property 
for  a  period  of  not  less  than  four  (4)  weeks  prior  to  the 
day  of  sale,  in  three  (3)  public  places  in  the  county,  one 
of  which  shall  be  at  the  court  house  door,  where  the  prop- 
erty is  to  be  sold,  and  one  posted  on  the  property  to  be  sold, 
and  publishing  a  copy  thereof  once  a  week,  consecutively 
for  the  same  period,  in  a  newspaper  of  general  circulation 
published  in  the  county.     .     ." 
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The  sheriff's  return  recites : 

".  .  .  that  I  received  the  annexed  writ  of  execution 
on  the  10th  day  of  October,  1901,  .  .  .  that  I  duly 
served  said  writ  ...  by  levying  upon  all  the  right, 
title  and  interest  of  the  defendants  in  said  writ  of  execu- 
tion named,  in  and  to  the  following  real  estate,  to  wit, 
.  .  .  by  filing  a  copy  of  said  writ,  together  with  a  de- 
scription of  said  property,  with  the  auditor,  and  a  simi- 
lar copy  with  the  clerk  of  said  King  county,  and  that  under 
and  by  virtue  of  said  writ  of  execution,  I  advertised  the 
foregoing  described  property  to  be  sold  by  me  at  public 
auction  at  the  court  house  door,  in  said  King  county,  on 
the  16th  day  of  November,  1901,  at  10  o'clock  a.  m. ;  that 
previous  to  said  sale  I  .  .  .  caused  said  notice  to  be 
posted  in  three  public  places  in  said  county,  one  of  which 
was  in  a  conspicuous  place  on  the  property  so  advertised 
as  aforesaid,  one  in  the  United  States  postoffice,  and  one 
at  the  court  house,  all  in  King  county,  state  of  Washing- 
ton,    .     .     .     ." 

The  principal  objection  on  this  branch  of  the  case  is  that 
the  sheriff  failed  to  post  a  sufficient  number  of  notices. 
The  lands  sold  consisted  of  three  separate  tracts  somewhat 
widely  separated,  and  the  return  shows  that  but  three 
notices  were  posted,  one  only  of  which  was  on  the  land. 
The  contention  is  that  the  statute  requires  a  notice  of  sale 
to  be  posted  on  each  tract  advertised  to  be  sold,  and  that 
this  sale  is  void  because  of  the  failure  of  the  return  to  show 
that  the  notices  of  sale  were  so  posted.  But  it  seems  to  us 
that  this  contention  is  not  supported  by  the  statute.  A 
sheriff  having  in  charge  a  writ  of  execution  may  lawfully 
levy  upon  moTe  than  one  tract  of  land  belonging  to  the 
judgment  debtor,  and  may  lawfully  advertise  and  sell  all, 
or  any  number  less  than  "all,  of  the  several  tracts  he  so 
levies  upon.  This  is  clearly  the  meaning  of  the  statute. 
The  section  prescribing  the  manner  of  sale  expressly  pro- 
vides that  "when  the  sale  is  of  real  property,  consisting  of 
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several  known  lots  or  parcels,  they  shall  be  sold  separately 
or  otherwise  as  is  likely  to  bring  the  highest  price/'  and 
after  "sufficient  property  has  been  sold  to  satisfy  the  exe- 
cution no  more  shall  be  sold ;"  leaving,  it  seema  to  us,  no 
other  conclusion  than  that  the  sheriff  may  lawfully  levy 
upon  several  distinct  tracts  and  advertise  and  sell  them 
as  one  sale.  It  is  equally  clear  that  but  three  notices  of 
sale  need  be  posted  to  lawfully  advertise  a  sale,  as  the  stat- 
ute so  states  in  words  incapable  of  any  other  meaning.  As 
one  of  these  must  be  posted  at  the  court  house  door  of  the 
county  in  which  the  land  is  sold,  it  would  be  impossible  to 
sell  three  separate  tracts  at  one  sale  if  a  notice  must  be 
posted  on  each  tract,  as  lawful  notice  of  the  sale  could  not 
be  given ; — it  being  remembered  that  a  notice  not  provided 
for  by  law  is  not  notice.  But  while  we  think  the  return 
shows  a  due  compliance  with  the  statute  in  this  regard, 
still  it  would  not  necessarily  have  been  fatal  to  the  sale  had 
it  been  otherwise. 

"The  authorities  very  generally  hold  that  statutes  re- 
quiring notice  are  directory  rather  than  mandatory,  and 
that  mistakes  in  the  notice  or  even  a  failure  to  give  notice 
will  not  avoid  the  sale  as  against  a  purchaser  not  himself 
in  fault."    20  Enc.  PL  &  Pr.  200,  and  cases  cited. 

Other  objections  to  the  notice  are  that  none  of  the  tracts 
of  land  sold  was  in  a  public  place,  and  hence  a  posting  on 
the  land  would  not  be  a  compliance  with  the  statute,  and 
that  the  return  fails  to  state  that  a  notice  was  posted  at  the 
court  house  door.  Neither  of  these  objections  are  of  merit. 
As  to  the  first,  it  is  true  that  the  statute  requires  the  notices 
to  be  posted  in  public  places,  but  it  specifically  directs  that 
one  of  them  be  posted  on  the  property  to  be  sold.  This 
means  that  the  notice  posted  on  the  land  must  be  in  a  con- 
spicuous place,  that  is,  not  in  an  obscure  or  hidden  place, 
but  it  does  not  mean  that  a  public  place  must  be  found  on 
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the  land  before  a  lawful  notice  can  be  given.  The  con- 
struction of  the  statute  contended  for  would  make  it  impos- 
sible to  sell  this  land  on  execution  at  all,  as  a  lawful  sale 
thereof  could  not  be  made  without  posting  a  notice  on  the 
land,  and  a  notice  could  not  be  lawfully  posted  on  the  land 
because  no  public  place  can  be  found  thereon.  The  term 
"public  place"  is  used  in  the  statute  in  a  relative  sense, 
and  the  requirement  is  complied  with  when  the  notice  is 
posted  in  a  place  which  would  be  public  when  compared 
with  other  places  within  the  prescribed  area.  As  to  the 
second  objection,  a  return  reciting  that  the  notice  was 
posted  in  a  public  place  at  the  court  house  is  not  void  on 
its  face  under  a  statute  prescribing  that  the  notice  shall 
be  posted  at  the  court  house  door,  inasmuch  as  it  does  not 
negative  the  fact  that  it  was  posted  at  the  required  place. 
It  is  always  presumed  that  an  officer  performs  his  duty  and 
complies  with  the  law,  ancTunless  his  return  of  his  doings 
negatives  that  idea,  they  will  be  presumed  regular;  that 
is  to  say,  an  incomplete  return  is  not  of  itself  fatal  to  the 
validity  of  the  officer's  acts ;  it  must  appear  affirmatively, 
either  by  the  return  itself  or  extraneous  evidence,  that 
there  was  a  failure  to  comply  with  the  law.  This  becomes 
clear  when  it  is  remembered  that  an  officer's  return  on  a 
writ  is  but  his  recital  of  the  acts  performed  by  him  there- 
under, not  the  acts  themselves.  It  is  on  this  latter  prin- 
ciple also  that  an  officer's  return  may  always  be  amended 
so  as  to  make  it  conform  to  the  truth. 

6.  It  appears  that  the  lots  in  Boren's  plat  were,  at  the 
time  of  the  levy  and  sale,  occupied  by  the  respondents  as  a 
home,  and  that  they  had  been  so  thus  occupied  ever  since 
the  year  1881.  The  trial  court  found  that  these  lots  con- 
stituted the  homestead  of  the  respondents,  and  were  ex- 
empt from  levy  and  sale  under  a  general  execution  such 
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as  was  issued  in  the  present  case,  and  that  the  attempted 
sale  passed  no  title  to  them.  This  contention  is  urged  by 
the  respondents  in  this  court.  The  contract  on  which  the 
judgment  was  rendered  was  entered  into  in  1893.  The 
law  in  force  at  that  time  exempted  to  every  householder 
who  was  the  head  of  a  family  a  homestead,  while  occupied 
as  such,  consisting  of  a  house  and  lot  or  lots  in  any  city, 
or  a  farm  of  any  number  of  acres,  so  that  the  value  of  the 
same  did  not  exceed  one  thousand  dollars.  No  mode  was 
provided  for  the  selection  of  such  a  homestead,  the  law 
simply  providing  that  it  could  be  selected  at  any  time  be- 
fore sale.  The  statute  further  provided  that,  whenever  the 
judgment  creditor  should  be  of  the  opinion  that  any  home- 
stead claimed  under  the  provisions  of  the  act  exceeded  in 
value  the  sum  of  one  thousand  dollars,  he  could  have  the 
same  sold  on  filing  an  affidavit  to  that  effect  with  the  clerk 
of  the  superior  court  Under  these  statutes  we  held  that 
no  formal  declaration  was  necessary  to  select  a  homestead, 
but  that  its  mere  occupancy  as  such  by  the  claimant  and 
his  family  was  sufficient  Philbrick  v.  Andrews,  8  Wash. 
7  (35  Pac.  358)  ;  Anderson  v.  Stadlmann,  17  Wash.  433 
(49  Pac.  1070).  We  also  held  that  a  general  judgment 
was  not  a  lien  upon  the  homestead  of  the  judgment  debtor, 
and  that  a  sale  of  the  homestead  under  a  general  execution 
was  void,  and  passed  no  title  to  the  execution  purchaser. 
Asher  v.  Sekofsky,  10  Wash.  379  (38  Pac.  1133) ;  Trad- 
ers' National  Bank  v.  Schorr,  20  Wsah.  1  (54  Pac.  543, 
72  Am.  St  Rep.  17) ;  Smalley  v.  Laugenour,  30  Wash. 
307  (70  Pac.  786).  In  1895  a  new  homestead  law  was 
enacted.  Ballinger's  Code,  §  5214  et  seq.  It  provides 
that  the  homestead  shall  consist  of  the  dwelling  house  in 
which  the  claimant  resides  and  the  land  on  which  the  same 
is  situated,  and  is  selected  by  executing  and  filing  for  rec- 
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ord  in  the  auditor's  office  a  declaration  of  homestead,  con- 
taining certain  recitals,  acknowledged  in  the  manner  that 
a  grant  of  real  property  is  required  to  be  acknowledged. 
While  a  specific  tract  is  required  to  be  selected,  its  value  is 
limited  to  two  thousand  dollars,  and  if,  in  the  opinion  of  a 
judgment  creditor,  the  homestead  selected  by  his  debtor  is 
of  greater  value  than  two  thousand  dollars,  he  may  have 
the  excess  applied  to  the  satisfaction  of  his  judgment  by 
appraisal  proceedings  instituted  in  the  superior  court  of 
the  county  in  which  the  homestead  is  situated.  Counsel, 
however,  have  no  quarrel  as  to  which  of  these  statutes  af- 
fects the  question  here.  They  agree  that  the  latter  has  no 
application;  presumably,  although  it  is  not  so  stated,  be- 
cause it  materially  increases  the  value  of  the  homestead 
over  that  allowed  when  the  contract  was  entered  into  on 
which  the  judgment  was  founded,  and  is  thus  in  violation 
of  that  provision  of  the  federal  constitution  which  pro- 
hibits a  state  from  enacting  a  law  impairing  the  obligation 
of  a  contract;  but  counsel  for  the  appellant  contends  that 
the  statute  of  1895  repealed  the  former  laws,  and  because 
thereof  the  respondents  cannot  claim  under  the  statute  of 
1895,  hence,  there  is  no  statute  at  all  authorizing  them  to 
claim  a  homestead  as  against  this  judgment.  We  agree 
with  counsel  that  the  later  statute  so  far  superseded  the 
earlier  one  that  no  new  homestead  right  can  now  be  ac- 
quired under  it,  or  could  have  been  so  acquired  since  the 
passage  of  the  later  statute,  and  that  it  is  now  necessary 
in  order  to  impress  real  property  with  a  homestead  right, 
to  execute,  acknowledge,  and  file  with  the  county  auditor 
a  declaration  of  homestead  as  provided  in  the  later  statute. 
But  we  cannot  agree  with  the  contention  that  the  statute 
of  1895  so  far  repealed  the  prior  laws  as  to  destroy  all  the 
then  existing  homesteads  and  thus  make  subject  to  execu- 
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tion  real  property  which  at  the  time  of  its  passage  was  not 
so  subject.  That  this  was  not  the  legislative  intent  is  evi- 
dent from  the  act  itself.  There  is  no  express  repeal  of  the 
existing  laws,  and  so  far  from  purporting  to  destroy  exist- 
ing homesteads  the  act  permits  homesteads  of  increased 
value  to  be  acquired,  and  provides  a  more  efficient  means 
for  their  admeasurement  and  protection.  If,  therefore,  the 
intent  of  the  legislature  is  allowed  to  govern,  there  was 
clearly  no  destruction  of  the  existing  homesteads.  But 
perhaps  the  better  reason  is  that  a  homestead  in  this  state 
is  in  the  nature  of  a  vested  interest,  or  a  species  of  estate 
which,  when  once  acquired,  is  not  destroyed  by  the  mere 
repeal  of  the  statute  authorizing  its  acquisition,  but  can 
be  relinquished  only  by  the  voluntary  act  of  the  person 
holding  it.  On  whichever  of  these  grounds,  however,  the 
rule  may  be  said  to  rest,  the  rule  itself  has  been  so  firmly 
embodied  in  our  decisions  as  not  to  be  now  overthrown. 
On  no  other  principle  can  the  decisions  of  Wiss  v.  Stewart, 
16  Wash.  376  (47  Pac  736)  ;  Anderson  v.  Stadlmann, 
supra,  and  In  re  Feas'  Estate,  30  Wash.  51  (70  Pac.  270), 
be  sustained.  In  each  of  these  cases  the  homestead  there 
in  question  was  acquired  under  the  laws  existing  prior  to 
the  passage  of  the  act  of.  1895,  and  was  enforced  after  its 
passage  as  against  debts  incurred  prior  thereto.  While  the 
question  here  suggested  was  not  discussed  in  either  of  the 
cases,  it  was  said  in  Anderson  v.  Stadlmann  that  the 
"homestead  was  impressed  upon  [the  land  in  controversy] 
by  the  actual  and  continued  residence  thereon  of  the  de- 
fendant Stadlmann  and  family,"  implying  that  the  home- 
stead interest  was  something  more  than  a  mere  privilege 
conferred  by  the  legislature  as  an  act  of  grace  which  might 
be  taken  away  or  destroyed  by  that  body  at  its  pleasure — 
that  it  was,  in  fact,  a  vested  interest. 
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The  appellant,  however,  contends  that,  conceding  that  a 
homestead  could  have  been  selected  out  of  these  lands  as 
against  this  debt,  it  must  have  been  selected  as  prescribed 
by  the  law  of  1895,  and  that  this  court  so  held  in  Wiss  v. 
Stewart  above  cited.  A  remark  in  that  case  does  support 
the  contention,  but  this  court  has  never  allowed  it  to  con- 
trol in  any  subsequent  case  where  the  question  was  in- 
volved. On  the  contrary,  the  rule  as  applied  has  been  di- 
rectly the  opposite.  In  the  cases  of  Anderson  v.  Stadl- 
nxann,  supra,  and  In  re  Feas'  Estate,  supra,  the  home- 
steads in  question  were  selected  prior  to  the  act  of  1895, 
and  were  held  to  survive  that  act  notwithstanding  no  re- 
selection  had  been  made  subsequent  to  its  passage.  More- 
over, the  contention  itself  is  unsound  in  principle.  If  it 
be  true  that  the  act  of  1895  superseded  the  prior  laws  in 
so  far  that  no  new  right  of  homestead  could  be  acquired 
under  such  prior  laws  after  the  passage  of  that  act,  then 
clearly  the  new  act  did  something  more  than  change  the 
mode  of  selection  under  the  prior  laws ;  it  took  away  the 
right  of  selection  itself,  leaving  only  existing  homesteads, 
those  which  had  been  perfected  by  selection,  to  survive.  It 
is  also  contended  that  the  sale  was  valid  notwithstanding 
the  respondents  may  have  had  a  homestead  therein.  The 
argument  is  that  the  homestead  was  of  greater  value  than 
one  thousand  dollars,  and  could  be  lawfully  sold  for  the 
excess,  and  that  the  decree,  for  that  reason,  instead  of  va- 
cating the  sale,  should  have  directed  that  the  value  of  the 
homestead  be  paid  over  to  the  respondents  out  of  the  pur- 
chase price  of  the  property.  Cases  are  cited  from  other 
jurisdictions  where  this  contention  is  maintained,  but, 
without  stopping  to  review  them  specially,  we  think  they 
are  inapplicable  under  a  statute  like  ours.  Under  our  stat- 
ute a  sale  of  a  homestead  is  not  voidable  merely,  but  abso- 


102  WHITWORTH  v.  McKBB. 

Opinion  of  the  Court. — Fullerton,  C.  J.        [32  Wash. 

lutely  void,  when  had  under  a  general  execution.  It  can 
be  sold  at  no  time  except  for  its  excess  of  value,  and  this 
only  after  certain  requirements  provided  by  the  statute 
are  complied  with.  It  seems  unnecessary  to  argue  that, 
when  an  involuntary  sale  of  real  property  is  required  to 
be  made  in  a  particular  manner,  no  other  manner  of  sale 
will  pass  title. 

We  conclude,  therefore,  that  the  respondents  acquired 
a  homestead  on  these  particular  lots  by  selection  prior  to 
the  act  of  1895,  which  they  have  at  all  times  since  main- 
tained; that,  notwithstanding  the  value  of  the  homestead 
is  now  greater  than  one  thousand  dollars,  the  excess  can- 
not be  reached  by  a  general  execution,  but  must  be  readied 
by  a  sale  in  the  manner  provided  by  the  law  in  force  at 
the  time  of  its  selection,  and  that  the" trial  court  correctly 
held  the  sale  of  these  lots  void. 

7.  The  court  found  that  the  respondents  had  been  dam- 
aged in  the  sum  of  five  hundred  dollars,  and  entered  judg- 
ment in  their  favor  for  that  sum.  There  is  no  justifica- 
tion in  the  record  for  this  finding  and  judgment.  Aside 
from  the  fact  that  the  ordinary  costs  allowed  by  statute 
are  all  that  can  be  recovered  when  claimed  rights  are 
sought  to  be  enforced  by  the  ordinary  and  usual  processes 
of  the  law,  there  was  absolutely  no  evidence  of  actual  dam- 
ages. Stating  the  elements  constituting  the  damage,  the 
respondent  witness  said:  "I  certainly  am  damaged  by 
the  continuance  of  this  suit;  I  can  make  no  disposition  of 
the  property,  and  the  worry-  and  discomfort  is  certainly 
continuing  all  the  time."  The  suit  he  referred  to  was  the 
action  instituted  by  himself,  which  could  hardly  afford 
him  any  ground  of  complaint,  and  his  general  statement 
that  he  could  make  no  disposition  of  the  property,  unac- 
companied by  a  showing  of  an  actual  loss  because  of  that 
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fact,  formed  no  basis  on  which  anything  more  than  nom- 
inal damages  could  be  assessed.  As  the  trial  court  did  not 
assess  nominal  damages  none  will  be  directed  to  be  as- 
sessed by  this  court. 

The  judgment  appealed  from  will  be  reversed,  and  the 
cause  remanded  to  the  lower  court  with  instructions  to 
enter  a  judgment  vacating  and  setting  aside  the  execution 
sale  as  to  the  lots  in  Boren's  plat  only,  without  the  assess- 
ment of  damages  of  any  nature,  further  than  the  ordinary 
costs  of  the  action.  In  all  other  respects  the  sale  of  the 
real  property  will  be  confirmed.  The  appellant  will  re- 
cover his  costs  in  this  court. 

Mount,  Andees,  Dunbab  and  Hadley,  JJ.,  concur. 


[No.  4680.    Decided  June  26,  1908.] 

The  State  of  Washington,  Respondent,  v.  James  Q. 
Stewart  et  al.,  Appellants. 

CONSPIRACY  —  SUFFICIENCY  OF   INFORMATION. 

An  information  charging  defendants  with  feloniously  con- 
spiring together  to  obtain  from  a  member  of  the  state  medical 
examining  board,  for  a  money  consideration,  the  set  of  questions 
to  be  propounded  at  the  ensuing  medical  examination  to  be  held 
by  said  board  as  required  by  law,  to  which  answers  were  to  be 
prepared  in  advance,  so  as  to  enable  one  of  the  defendants  to  pass 
the  examination  and  thereby  fraudulently  and  unlawfully  pro- 
cure a  license  to  practice  medicine,  states  a  cause  of  action. 

SAME EVIDENCE  —  VARIANCE. 

Where  the  charge  in  an  information  is  the  unlawful  con* 
spiracy  to.  fraudulently  obtain  examination  questions  from  the 
state  medical  examining  board,  it  would  be  immaterial  whether 
the  questions  were  actually  obtained  or  not,  and  hence  the  admis- 
sion by  the  state  as  a  fact  that  the  questions  were  not  so  obtained 
would  not  constitute  a  variance. 

SAME. 

The  fact  that  one  of  the  conspirators  supposed  that  he  was 
conspiring  with  a  member  of  the  board,  through  a  go-between, 
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when  in  fact  he  was  conspiring  with  his  co-defendant,  would  be 
immaterial,  since  it  is  not  necessary  to  show  that  conspirators 
actually  come  together  in  person. 

Appeal  from  Superior  Court,  King  County. — Hon.  Ar- 
thuk  E.  Gbiffin,  Judge.    Affirmed. 

Sweeney,  French  &  Steiner  and  Richard  Winsor,  for 
appellants : 

To  constitute  indictable  conspiracy  there  must  be  a  com- 
bination or  agreement  of  two  or  more  persons  to  commit 
some  act  known  and  recognized  as  an  offense  punishable 
either  as  a  crime  or  prohibited  under  penalties  of  statute, 
or  there  must  be  a  combination  and  agreement  between 
two  or  more  persons  to  accomplish  a  lawful  purpose  by  un- 
lawful means.  Alderman  v.  People,  4  Mich.  414  (69  Am. 
Dec.  321);  People  r.  Richards,  1  Mich.  216  (51  Am. 
Dec.  75);  State  v.  Noyes,  25  Vt  415;  Commonwealth  v. 
Hunt,  38  Am.  Dec.  347;  Smith  v.  People,  25  111.  17; 
State  v.  Potter,  28  Iowa,  556;  State  v.  Bartlett,  30  Me. 
134.  Where  the  unlawfulness  of  the  means  employed  is 
relied  upon  to  make  the  conspiracy  a  criminal  one,  the 
means  must  be  set  out  with  particularity  and  certainty. 
State  v.  Ripley,  31  Me.  386;  Hartmann  v.  Common- 
wealth, 5  Pa.  St.  60. 

Defendants  submit  that  there  is  an  absolute  variance  in 
this  case,  because  it  is  an  impossibility  for  two  men,  alone, 
to  conspire,  when  one  of  the  alleged  conspirators  does  not 
know  the  other  in  the  transaction.  United  States  v.  Fris- 
hie,  28  Fed.  808 ;  Woodworth  v.  State,  20  Tex.  App.  375. 
And  further,  because  the  testimony  shows  that  the  inten- 
tion of  both  defendants  was  to  get  these  questions  from 
Dr.  Wilson,  who  was  not  a  member  of  the  board,  and 
known  not  to  be  a  member  by  at  least  one  of  the  alleged 
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conspirators.     Evans  v.  People,    90    111.    384;  Common- 
wealth  v.  Harley,  7  Mete.  (Mass.)  506. 

In  conspiracy,  the  gist  of  the  offense  is  the  unlawful 
combination  or  agreement ;  and  an  instruction  that  it  is  not 
necessary  to  prove  that  the  parties  ever  actually  came  to- 
gether was  consequently  erroneous.  State  v.  Rowley,  12 
Conn.  101;  State  v.  Sterling,  34  Iowa,  444;  State  v. 
Pvlle,  12  Minn.  164;  State  v.  Burnham,  15  N.  H.  396; 
State  v.  Noyes,  25  Vt  415. 

W.  T.  Scott,  Prosecuting  Attorney,  and  Elmer  E.  Todd 
(Walter  S.  Fulton  and  Vince  H.  Faben,  of  counsel),  for 
respondent : 

For  all  offenses  at  common  law  not  defined  by  statute 
the  offender  may  be  tried.  Bal.  Code,  §  6774.  Under  the 
above  section  the  common  law  offense  of  conspiracy  is  in- 
dictable. Bradshaw  v.  Territory,  3  Wash.  T.  265.  A 
conspiracy  to  do  an  act  prejudicial  to  the  public  generally 
is  indictable.  Clark  &  Marshall,  Crimes,  pp.  318,  319; 
McLain,  Criminal  Law,  §  962.  Conspiracies  which  in- 
volve mischief  to  the  public  are  indictable,  although 
neither  the  object  sought  to  be  accomplished,  nor  the  means 
used  for  its  accomplishment,  is  criminal.  Commonwealth 
v.  Ward,  1  Mass.  473 ;  State  v.  Burnham,  15  K  H.  396. 
An  act,  if  accomplished,  need  not  be  indictable.  If  the 
design  is  opposed  to  public  right  and  justice,  it  is  suf- 
ficient. 6  Am.  &  Eng.  Enc.  Law  (2d  ed.),  848-850.  In 
support  of  the  sufficiency  of  the  information,  see  State  r. 
Bartlett,  30  Me.  132 ;  State  v.  Noyes,  25  Vt.  415 ;  State 
v.  Glidden,  55  Conn.  46 ;  Commonwealth  v.  Andrews,  132 
Mass.  263;  Schwab  v.  Mabley,  47  Mich.  572;  Carew  v. 
Rutherford,  106  Mass.  1. 

The  point  is  made  that,  because  the  appellants  Lawson 
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and  Stewart  did  not  know  each  other  by  name  in  the  trans- 
action, therefore  the  charge  in  the  information  is  not  sus- 
tained. But,  through  their  agent  and  mouthpiece,  Braid, 
they  dealt  with  each  other  and  arranged  the  terms  and 
conditions  of  the  unlawful  combination.  They  are  there- 
fore as  effectually  bound  as  if  they  had  dealt  with  each 
other  in  person.  It  is  not  necessary  to  show  that  conspira- 
tors actually  come  together.  Spies  v.  People,  122  111.  1 ; 
Frank  v.  State,  27  Ala.  37;  The  Mussel  Slough  Case,  5 
Fed.  680;  United  States  v.  Nunneniacher,  7  Biss.  Ill; 
People  v.  Mather,  4  Wend.  229  (21  Am.  Dec.  122). 

The  opinion  of  the  court  was  delivered  by 

Dunbae,  J. — The  appellants  were  prosecuted  under  the 
following  information: 

"They,  the  said  James  G.  Stewart  and  O.  V.  Lawson, 
and  each  of  them,  in  the  county  of  King,  state  of  Wash- 
ington, on  or  about  the  12th  day  of  December,  1901,  wil- 
fully, unlawfully,  wickedly,  feloniously,  falsely  and  de- 
signedly did  conspire,  combine,  confederate  and  agree  to- 
gether to  obtain  from  a  member  of  the  State  Medical  Ex- 
amining Board  for  the  State  of  Washington,  a  set  of  ques- 
tions agreed  upon  by  said  board  to  be  propounded  at  the 
ensuing  medical  and  surgery  examination  to  be  held  by 
said  board  as  required  by  law,  in  advance  of  said  exam- 
ination, for  a  consideration  in  money,  to  wit:  the  sum  of 
six  hundred  dollars  ($600.00),  said  sum  to  be  paid  to  said 
member  of  said  board  in  consideration  of  the  delivery  by 
said  member  of  said  questions  to  the  said  James  G.  Stew- 
art, who,  it  was  understood  and  agreed,  as  aforesaid,  was 
to  prepare  the  answers  to  said  questions  and  to  deliver  the 
said  questions  and  answers  so  prepared  to  the  said  O.  V. 
Lawson,  who,  it  was  understood  and  agreed,  would  appear 
at  the  ensuing  meeting  of  the  State  Medical  Examining 
Board  and  then  and  there  would  submit  to  and  take  the 
examination  then  and  there  to  be  held  by  said  board  as  re- 
quired by  law,  and,  by  the  fraudulent  and  unlawful  use 
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of  said  questions  and  answers  so  obtained,  it  was  under- 
stood and  agreed,  as  aforesaid,  that  the  said  O.  V.  Lawson 
would  thereby  be  enabled  to  falsely,  fraudulently  and  un- 
lawfully pass  said  examination,  and  it  was  understood  and 
agreed  as  aforesaid  that  the  said  O.  V.  Lawson  would 
thereby  obtain  fraudulently  and  unlawfully  from  said 
board  a  license  to  practice  medicine  and  surgery  in  the 
state  of  Washington,  entitling  the  said  O.  V.  Lawson  to 
practice  medicine  and  surgery  under  the  laws  of  the  state 
of  Washington,  with  the  intent  then  and  there,  on  the  part 
of  each  of  said  defendants,  to  defraud  and  injure  the  peo- 
ple of  the  state  of  Washington,  said  agreement,  confedera- 
tion and  conspiracy  then  and  there  having  a  tendency  to 
injure  the  public." 

They  were  found  guilty,  and  sentenced  to  pay  a  fine  of 
$500  and  costs  of  suit.  A  demurrer  to  the  information 
was  interposed  and  overruled,  which  ruling  is  assigned 
here  as  error.  We  think  it  sufficient  to  say  that  the  de- 
murrer was  properly  overruled,  and  that  the  information 
stated  a  cause  of  action. 

The  defendants  moved  for  a  directed  verdict  after  the 
introduction  of  the  following  written  stipulation : 

"It  is  hereby  stipulated  and  agreed  between  the  state  of 
Washington,  by  the  prosecuting  attorney,  and  the  defend- 
ant O.  V.  Lawson,  that  it  is  conceded  and  admitted  to  be  a 
fact  by  the  state  that  no  person  charged  in  or  connected 
with  the  conspiracy  charged  in  the  information  in  this  case 
applied  to  or  obtained  from  any  member  of  the  State  Med- 
ical Examining  Board  for  the  State  of  Washington  a  set  of 
questions  agreed  upon  by  said  board  to  be  propounded  at 
the  medical  and  surgical  examination  ensuing  after  the 
12th  day  of  December,  1901,  to  be  held  by  said  board  as 
required  by  law;  that  no  such  application  was  made  by 
any  such  person  for  a  consideration  of  money  or  other- 
wise; that  no  member  of  said  state  medical  examining 
board  was  approached  upon  the  subject  by  any  such  per- 
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This  stipulation  was  entered  into  by  the  prosecuting  at- 
torney and  attorney  for  the  defendant  Lawson.  It  is 
claimed  by  the  appellants  that  this  stipulation  negatives 
every  allegation  of  the  information,  and  that  thereby  is  es- 
tablished a  fatal  variance  between  the  proof  and  the  alle- 
gations of  the  information.  The  proof  shows  that  at  the 
time  of  the  commission  of  this  offense  the  appellants  were 
advertising  themselves  as  physicians  in  the  city  of  Seattle ; 
that  appellant  Lawson  was  not  legally  entitled  to  practice 
medicine,  and  did  not  have  the  requisite  qualifications  to 
pass  the  examination  required  by  law ;  that  the  appellants 
Stewart  and  Lawson  entered  into  an  agreement  by  which 
Stewart  was  to  obtain  possession  of  the  questions  and  an- 
swers which  were  to  be  submitted  to  the  students  by  the 
medical  board  at  its  next  meeting,  whereby  Lawson  would 
be  enabled  to  pass  the  examination  and  receive  the  proper 
certificate  entitling  him  to  practice  medicine.  Lawson  and 
Stewart  dealt  with  each  other  through  an  intermediary, 
one  Braid.  Stewart  represented  to  Braid  that  he  would 
obtain  these  questions  and  answers  from  one  Dr.  Wilson, 
whom  he  represented  to  be  a  member  of  the  board.  It  de- 
veloped during  the  trial  that  in  all  probability  Wilson  was 
a  fictitious  character.  So  far  as  the  stipulation  is  con- 
cerned, it  can  make  no  material  difference  whether  the 
questions  were  obtained  from  the  board  or  not,  or  whether 
they  were  obtained  at  all  or  not,  as  the  offense  charged  is 
the  unlawful  agreement  to  so  obtain  them.  It  appears 
plainly  from  the  testimony  that  the  intent  of  the  appel- 
lants was  to  unlawfully  obtain  for  Lawson  the  certificate 
or  license  desired.  The  crime  was  completed  when  they 
entered  into  the  agreement  to  defraud  the  state  medical 
board  in  the  manner  proposed.  Neither  the  character  nor 
the  proper  definition  of  a  crime  is  dependent  upon  the  sue- 
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cess  or  failure  of  the  enterprise.  Nor  does  it  make  any  dif- 
ference that  Lawson  thought  that  the  medium  through 
whom  the  questions  and  answers  were  to  be  obtained  was 
Wilson  instead  of  Stewart,  or  even  that  he  thought  that  the 
name  of  the  man  with  whom  he  was  conspiring  was  Wil- 
son instead  of  Stewart  The  two  men  actually  arranged 
the  terms  and  conditions  of  the  unlawful  combination 
through  the  aid  of  the  go-between,  and  they  are  as  respon- 
sible as  though  they  had  dealt  with  each  other  in  person. 
It  is  not  necessary  to  show  that  conspirators  actually  come 
together,  or  that  they  are  acquainted  with  each  other. 

"The  gist  of  the  offense  is  the  fraudulent  and  corrupt 
combination,  with  intent  that  injury  shall  result.  It  is 
sufficient  if  two  or  more,  in  any  manner,  through  any  con- 
trivance, positively  or  tacitly,  come  to  a  mutual  under- 
standing to  accomplish  a  criminal  or  unlawful  design." 
4  Am.  &  Eng.  Enc.  of  Law,  587. 

Accepting  appellants'  definition,  viz.,  that  to  constitute 
an  indictable  conspiracy  there  must  be  a  combination  or 
agreement  of  two  or  more  persons  to  commit  some  act 
known  or  recognized  as  an  offense  punishable  either  as  a 
crime  or  prohibited  under  penalties  of  statute,  or  there 
must  be  a  combination  and  agreement  between  two  or  more 
persons  to  accomplish  a  lawful  purpose  by  unlawful 
means,  we  think  the  information  and  proof  were  sufficient. 
For,  while  it  is  not  unlawful  to  pass  the  medical  exam- 
ination or  to  attempt  to  pass  it,  the  information  alleges, 
and  the  proof  shows  that  the  appellants  conspired  together 
for  the  purpose  of  assisting  Lawson  to  do  a  lawful  thing 
in  an  unlawful  manner.  While  not  unlawful  in  its  na- 
ture, it  was  unlawful  in  respect  to  the  means  to  be  used  in 
accomplishing  it. 

It  is  insisted  by  the  appellants  that,  where  the  unlawful 
means  only  is  involved,  the  information  must  set  forth  the 
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conspiracy  with  certainty  and  particularity.  But  we  think 
the  information  in  this  particular  is  not  subject  to  criti- 
cism. No  error  is  discoverable  in  the  admission  or  rejec- 
tion of  testimony,  or  in  giving  or  refusing  to  give  instruc- 
tions. 

The  judgment  is  affirmed. 

Fullerton,  C.  J.,  and  Mount,  Anders  and  Hadlev, 
JJ.,  concur. 
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j®  JJJ  Marian  Armstrong  et  al.,  Appellants,  v.  Town  of  Cos- 

mopolis,  Respondent. 

MUNICIPAL  CORPORATIONS  —  ACTION  AGAINST  FOR  WRONGFUL  DEATH  — 
FAILURE  TO  PROVE  MANNER  OF  DEATH  —  NONSUIT. 

In  an  action  against  a  municipal  corporation  to  recover  for 
wrongful  death,  alleged  to  have  resulted  from  defendant's  negli- 
gence in  falling  to  provide  guard  rails  for  a  foot  bridge,  plaintiffs 
were  properly  nonsuited,  where  there  was  no  evidence  showing 
that  plaintiff  had  been  upon  the  bridge  at  the  time  of  his  death, 
and  the  method  of  his  death  was  merely  a  matter  of  conjecture 
from  the  fact  that  he  had  been  found  in  the  water  near  the 
bridge. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Mason  Irwin,  Judge.     Affirmed. 

Govnor  Teats  and  W.  H.  Abel,  for  appellants: 

"It  is  well  settled  that,  where  there  is  uncertainty  as  to 
the  evidence  of  either  negligence  or  contributory  negligence, 
the  question  is  not  one  of  law,  but  of  fact,  and  to  be  settled 
by  a  jury;  and  this  whether  the  uncertainty  arises  from  a 
conflict  in  the  testimony,  or  because,  the  facts  being  dis- 
puted, fair-minded  men  will  honestly  draw  different  con- 
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elusions  from  them."  Richmond  &  D.  R.  R.  Co.  v.  Pow- 
ers, 13  Sup.  Ct.  749  (37  L.  ed.  642) ;  Northern  Pacific 
Ry.  Co.  v.  Adam*,  116  Fed.  324 ;  Allend  v.  Spokane  Falh 
&  N.  Ry.  Co.,  21  Wash.  324  (58  Pac.  246) ;  Philadelphia 
&  R.  Ry.  Co.  v.  Young,  90  Fed.  709 ;  Abrams  v.  Seattle  & 
Montana  Ry.  Co.,  27  Wash.  507  (68  Pac  78) ;  Ziegler  v. 
Spokane,  25  Wash.  439 ;  Nelson  v.  Willey  S.  &  N.  Co.,  26 
Wash.  548  (67  Pac.  237). 

/.  B.  Bridges,  for  respondent: 

Probably  the  strongest  reason  for  the  court's  taking  the 
case  from  the  jury  was  that  the  testimony  of  the  appellants 
left  it  for  the  jury  to  speculate  as  to  how  and  when  de- 
ceased met  his  death.  Upon  a  very  small  amount  of  ma- 
terial testimony,  the  question  of  negligence  is  for  the  jury ; 
but  the  evidence  of  the  manner  of  death  must  be  sufficient 
to  convince  the  fair  and  unprejudiced  mind.  Sorenson  v. 
Menasha  Paper  &  Pulp  Co.,  14  N.  W.  446 ;  Morrison  v. 
Phillips,  etc.,  Construction  Co.,  44  Wis.  405 ;  Fritz  v.  Salt 
Lake,  etc.,  Light  Co.,  56  Pac.  90 ;  Corcoran  v.  Boston  & 
A.  R.  R.  Co.,  133  Mass.  507 ;  Rebelsky  v.  Chicago  &  N. 
W.  Ry.  Co.,  44  If.  W.  536 ;  Roberts  v.  Part  Blakely  Mill 
Co.,  30  Wash.  25  (70  Pac.  111). 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — This  action  was  brought  for  the  wrongful 
death  of  husband  and  father,  caused  by  alleged  unguarded 
and  unlighted  sidewalks  in  the  defendant  town,  Cosmopo- 
lis.  The  town  is  situated  on  the  Chehalis  river.  First 
street,  where  the  accident  occurred,  is  a  long  street  running 
parallel  with  the  river,  and  one  block  back.  Crossing  this 
street  practically  at  right  angles,  and  west  of  the  business 
portion  of  the  town,  is  a  slough  called  "shingle  mill 
slough,"  used  by  the  shingle  mill  on  the  west  bank  as  a  log 
pond.     The  tide  ebbs  and  flows  at  this  point  to  the  extent 
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of  about  eight  to  twelve  feet  There  is  no  wagon  bridge 
across  the  slough,  but  the  town  constructed  across  the 
same,  and  was  operating  at  the  time  of  the  accident,  a 
bridge  about  eight  feet  wide,  which  was  used  by  pedestri- 
ans. The  sidewalk  along  the  north  side  of  the  street  is  a 
main  thoroughfare,  and  a  number  of  people  reside  on  the 
west  side  of  the  slough,  and  use  the  bridge  in  going  to  and 
returning  from  the  town.  The  sidewalk,  including  the 
bridge,  is  about  three  or  four  feet  above  high  tide.  Guard 
rails  were  originally  placed  along  the  sidewalk,  but  at  the 
time  of  the  accident,  and  for  a  long  time  prior  thereto,  the 
guard  rails  had  been  destroyed,  and  there  were  none  in  ex- 
istence at  that  place.  The  complaint  in  substance  charges 
that  .the  plaintiffs'  husband  and  father,  in  going  to  his 
home  at  the  corner  of  Second  and  I  streets,  owing  to  the  ex- 
treme darkness  of  the  night,  missed  his  way,  and,  instead 
of  proceeding  along  I  street,  proceeded  west  on  the  side- 
walk on  First  street,  and  when  he  had  reached  the  east 
side  of  the  bridge  crossing  the  slough,  there  being  no  rail- 
ing or  guard,  and  the  night  exceedingly  dark,  and  no  lights 
provided  by  the  said  town,  and  it  being  impossible  for  him 
to  see  and  know  of  the  dangerous  condition  of  the  said 
sidewalk  and  bridge,  he  walked  off  from  the  sidewalk  and 
bridge  into  the  slough  below,  which  at  that  time  was  filled 
by  the  tide,  and  was  drowned.  Damages  were  claimed  in 
favor  of  appellant  Marian  Armstrong,  wife  of  the  de- 
ceased, in  the  sum  of  $10,000,  and,  for  the  benefit  of  the 
infant,  William  J.  Armstrong,  $5,000.  At  the  close  of  the 
plaintiffs'  testimony,  the  respondent  made  motion  for  non- 
suit, based  on  the  following  grounds:  (1)  That  the  evi- 
dence thus  far  introduced  shows  no  negligence  on  the  part 
of  the  defendant;  (2)  that  the  evidence  thus  far  intro- 
duced does  show  contributory  negligence  on  the  part  of  the 
plaintiffs'  intestate,  husband  and  father  of  the  plaintiffs; 
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(3)  on  the  ground  that  there  is  no  evidence  showing  or 
tending  to  show  that  Mr.  Armstrong,  the  husband  and 
father  of  the  plaintiffs,  fell  off  the  bridge  as  alleged  in  the 
complaint  This  motion  was  sustained  by  the  court,  and 
from  the  judgment  following  such  motion  this  appeal  is 
taken. 

There  are  several  questions  discussed  in  the  brief  of  ap- 
pellants, but  it  is  conceded  that  the  court  granted  the  mo- 
tion on  the  third  ground  alleged,  viz.,  that  there  was  no 
evidence  showing  or  tending  to  show  that  the  deceased  fell 
off  the  bridge  as  alleged  in  the  complaint  With  the  view 
that  we  take  of  the  decision  of  the  court  on  this  proposi- 
tion, it  becomes  unnecessary  to  discuss  the  other  errors  al- 
leged. The  testimony  is  brief,  and  shows  that  the  deceased 
in  company  with  a  friend,  both  in  an  intoxicated  condi- 
tion, had  been  drinking  at  a  saloon,  and  had  been  up  until 
about  two  o'clock  in  the  morning;  that  it  was  very  dark, 
and  that  the  friend  undertook  to  show  the  deceased  home ; 
that  when  they  arrived  at  the  point  where  the  deceased 
thought  he  was  near  his  home,  he  told  the  friend,  who  had 
a  lantern  with  him,  that  he  was  near  home,  and  that  it  was 
not  necessary  for  him  to  proceed  with  him  further,  and 
the  friend  returned  to  town.  Not  reaching  home  that 
night,  search  was  made,  and  the  body  of  the  deceased  was 
found,  two  days  afterwards,  just  above  the  bridge  on  the 
slough.  Some  keys — which  were  claimed  to  be,  and  prob- 
ably were,  his — and  a  little  money  were  found  on  the  other 
side  of  the  bridge,  and  about  seventy-five  feet  from  the 
body.  A  large  overcoat,  which  the  deceased  had  on  when 
last  seen,  was  also  found  in  the  slough,  a  few  feet  away 
from  the  body.  This  is  all  the  testimony  there  is  tending 
to  show  that  the  deceased  fell  off  the  bridge  across  the 
slough.  He  was  not  at  this  point  when  he  was  last  seen, 
and  it  was  not  necessary  for  him  to  be  there.    The  theory 

8-32  wash. 
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of  the  appellants  is  that  deceased  became  lost  and  bewil- 
dered in  the  darkness,  and  stumbled  over  the  side  of  this 
bridge  into  the  water,  where  he  was  drowned.  It  is  earn- 
estly insisted  by  counsel  for  appellants  that  this  was  suf- 
ficient testimony  to  go  to  the  jury,  and  it  was  for  them  to 
determine  whether  it  was  sufficiently  convincing  to  war- 
rant a  conclusion  that  deceased  did  fall  off  the  bridge. 
But  while  it  is  true  that  the  weight  of  the  testimony  is  en- 
tirely for  the  jury,  yet  mere  speculation  and  conjecture 
must  not  be  confused  with  legitimate  testimony.  There 
are  many  theories  which  might  be  advanced,  which  would 
be  mere  guessing,  that  would  be  as  reasonable  as  the  the- 
ory contended  for  by  appellants.  Deceased  might  have 
fallen  into  the  slough  at  another  point  and  been  washed 
up  by  the  action  of  the  tide  to  the  location  at  which  he  was 
found.  He  might  have  stumbled  into  the  Ghehalis  river 
and  have  been  carried  by  the  tide  to  the  place  of  his  de- 
posit He  might,  as  many  a  man  has  done  before,  have 
concluded  to  throw  himself  into  the  slough  with  suicidal 
intent  He  might  have  been  knocked  into  the  slough  by 
some  one  who  had  ulterior  purposes  to  subserve.  The  fact 
that  his  overcoat  was  not  upon  him  is  a  very  strong  circum- 
stance tending  to  show  that  he  did  not  fall  into  the  slough 
while  walking  along  on  his  way  home.  The  whims  which 
seize  and  control  intoxicated  men  and  the  accidents  that 
are  liable  to  occur  to  them  are  so  manifold  that  it  would 
be  the  merest  guesswork  to  undertake  to  account  for  the  lo- 
cation of  the  body  of  the  deceased  at  the  point  where  it 
was  found  as  shown  by  the  record  in  this  case. 

We  think  there  was  no  competent  testimony  adduced 
which  should  have  been  submitted  to  the  jury.  The  judg- 
ment is  therefore  affirmed. 

Fuluebton,  C.  J.,  and  Mount,  Andebs  and  Hadley, 
JJ.,  concur. 
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Thomas  J.  Milleb,  Appellant,  v.  Obin  D.  Sullivan, 
Respondent. 

SCHOOL  DISTRICTS  —  CONTRACT  OF  DIBEOTOBS  FOB  BEPAISS  —  VALIDITY. 

The  payment  by  the  county  treasurer  of  a  school  warrant  is- 
sued by  a  board  of  directors  in  payment  of  services  In  repairing 
the  school  house  rendered  by  themselves  to  the  district  may  be 
enjoined  at  the  suit  of  a  citizen  and  taxpayer,  although  the 
amount  involved  is  trivial  and  no  one  else  could  be  procured  to 
render  the  services,  since  contracts  of  that  character  are  ex- 
pressly forbidden  by.Bal.  Code,  1 2316. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.    Reversed. 

Vance  &  Mitchell,  for  appellant. 
/•  W.  Robinson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  to  enjoin  the  defendant 
Phillips,  ex  officio  treasurer  of  school  district  No.  3  of 
Thurston  county,  from  paying  a  school  warrant  issued 
by  the  directors  of  that  district  to  one  of  their  associate  di- 
rectors for  the  sum  of  $25.30.  The  complaint  alleges  in 
substance  the  official  character  of  the  defendants,  and  that 
die  plaintiff  is  a  citizen  and  taxpayer  of  the  district ;  that 
the  directors  of  the  school  district  contracted  with  defend- 
ant Sullivan,  one  of  their  associate  directors,  to  make  re- 
pairs to  the  school  building  in  their  district;  that  defend- 
ant Sullivan,  under  such  contract,  furnished  the  labor  and 
materials  and  did  the  work;  that  after  the  contract  was 
completed  Sullivan  presented  his  bill  therefor  to  the  dis- 
trict, and  that  the  district,  by  its  board  of  directors,  is- 
sued to  Sullivan,  in  payment  for  the  work  done  and  ma- 
terials furnished,  a  warrant  for  the  sum  of  $25.30;  that 
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by  reason  of  the  fact  that  Sullivan  was  a  director  of  said 
school  district  the  warrant  issued  in  payment  for  the  debts 
created  by  said  contract  was  illegal  and  void.  Defendant 
Phillips  made  no  appearance  in  the  action.  Defendant 
Sullivan  answered  the  complaint,  and,  after  denying  the 
material  allegations  of  the  complaint,  alleged  the  facts  as 
follows : 

"Further  answering,  and  by  way  of  defense,  this  defend- 
ant alleges  the  facts  to  be :  That  on  August  5,  1901,  the 
board  of  directors  of  school  district  No.  3  of  Thurston 
county  held  a  special  meeting  at  which  it  was  determined 
that  it  would  be  necessary  to  repair  the  school  building  in 
certain  particulars,  and  after  such  board  met  attempted  to 
secure  parties  to  do  the  work  required ;  but  they  were  un- 
able to  do  so.  That  thereafter,  by  reason  of  the  fact  that 
it  would  be  necessary  to  have  such  repairs  done  prior  to 
opening  of  the  next  school  term  in  said  district,  to  wit,  in 
September,  1901,  and  by  reason  of  the  fact  that  they  could 
not  secure  the  work  to  be  done  elsewhere,  the  three  di- 
rectors, to  wit,  Sullivan,  Spillman,  and  Sturne,  secured 
the  services  of  J.  L.  Meed,  a  carpenter,  and  at  once  be- 
gan to  repair  the  schoolhouse  as  necessity  required,  and  in 
doing  so  J.  L.  Meed  worked  two  and  one-fourth  days  at 
$2  per  day,  amounting  to  $4.50;  A.  L.  Sturne  worked 
one  and  one-half  days  at  $2  per  day,  amounting  to  $3 ;  A. 
Spillman  worked  two  and  one-fourth  days  at  $2  per  day, 
amounting  to  $4.50;  and  this  defendant  worked  two  and 
three-fourths  days  at  $2  per  day,  amounting  to  $5.50. 
That  in  doing  said  work  it  was  necessary  to  have  some  lum- 
ber for  staging,  which  this  defendant  furnished,  and  which 
was  used  in  doing  said  work  without  charge;  but  that, 
after  the  work  had  been  finished,  the  district  desired  this 
staging  lumber  to  remain  at  said  building  for  future  use, 
and  it  was  then  and  there  agreed  that  the  said  Sullivan 
should  receive  $1.50  for  such  lumber.  And  this  defendant 
alleges  that  such  services  and  labor  were  performed  and 
given  by  said  directors  of  said  district  in  good  faith  and  as 
a  matter  of  necessity,  because  carpenters  could  not  be  had 
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to  do  the  work/ and  the  directors  agreed,  after  such  services 
were  performed,  that  such  labor  should  be  paid  for  at  the 
rate  of  $2  per  day,  which  was  much  less  than  they  could 
have  secured  the  same  or  similar  services  from  other  par- 
ties, even  if  they  could  have  secured  them  at  all,  which  they 
could  not  do  at  that  time.  That  in  making  said  necessary 
repairs  the  district  incurred  the  following  indebtedness,  to 
wit:  George  Martin  &  Son,  for  nails,  $1.49;  Thomas 
Counts,  for  hauling  lumber  used  in  repairing  said  school- 
house,  $2 ;  Mrs.  Lettie  Spillman,  for  scrubbing  and  clean- 
ing the  schoolhouse  after  the  repairs  were  completed,  $2; 
brooms  and  screw  eyes,  81  cents.  That  these  various  items 
amounted  to  $25.30.  That>  by  reason  of  the  fact  that  there 
was  many  times  no  money  in  the  special  fund  out  of  which 
certain  indebtedness  had  to  be  paid,  it  had  been  the  custom 
for  many  years  for  the  directors  of  this  school  district  to 
draw  the  warrant  in  favor  of  some  person  agreed  upon  for 
the  purpose  of  paying  indebtedness  of  this  character,  to 
wit,  such  indebtedness  as  there  was  no  funds  in  the  special 
funds  for  that  purpose,  and  such  warrant  was  then  con- 
verted into  cash  by  the  party  to  whom  it  was  issued,  at  par, 
and  such  indebtedness  as  was  represented  by  said  warrant 
paid  from  the  proceeds  thereof.  That  the  items  of  indebt- 
edness above  set  forth  could  not  have  been  paid,  except 
from  the  special  fund,  in  which  there  was  no  money  at 
that  time,  and  hence  the  warrant  here  in  dispute  was  is- 
sued in  the  name  of  O.  D.  Sullivan,  this  defendant,  as  a 
mere  convenience,  and  for  the  reason  that  there  was  no 
money  in  the  fund  from  which  said  items  had  to  be  paid, 
and  said  warrant  was  issued  to  said  Sullivan,  and  he  di- 
rected to  convert  the  same  into  cash,  which  defendant  did, 
at  par,  and  with  the  proceeds  thereof  the  various  individ- 
uals hereinabove  mentioned  were  paid  the  items  of  indebt- 
edness as  hereinabove  set  forth.  That  while  the  warrant 
upon  its  face  appeared  to  have  been  issued  to  the  said  Sulli- 
van, as  though  he  was  dealing  with  the  district,  the  facts 
are  as  hereinabove  set  forth,  and  no  contract  of  any  kind  or 
character  was  ever  entered  into,  except  as  hereinabove  fully 
set  forth." 
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The  plaintiff  for  reply  denied  that  the  board  of  directors 
attempted  to  secure  other  parties  to  do  the  work,  and  de- 
nied the  necessity  for  the  directors  to  do  the  work.  At  the 
trial  the  plaintiff  testified  to  his  citizenship  and  that  he  was 
a  taxpayer  in  the  district  Defendant  Sullivan  was  then 
called  as  a  witness  for  the  plaintiff,  and  testified  that  he 
did  certain  work  by  way  of  repair  under  the  direction  of 
the  carpenter,  but  that  he  had  no  contract  with  the  district 
Plaintiff  thereafter  rested  his  case,  and  the  respondent 
moved  the  court  to  dismiss  the  action  because  of  failure  of 
proof,  which  motion  the  court  granted,  and  dismissed  the 
cause.    Plaintiff  appeals. 

The  appellant  maintains,  we  think  correctly,  that  there 
was  but  one  issue  under  the  pleadings,  and  that  was 
whether  or  not  the  plaintiff  was  authorized  to  maintain  the 
action  as  an  interested  citizen  and  taxpayer.  The  affirma- 
tive answer  shows  that  the  board  of  directors  of  the  school 
district  determined  that  certain  repairs  were  necessary  to 
the  school  building;  that  they  were  unable  to  secure  other 
parties  to  do  the  work,  and  therefore  undertook  to  do  it 
themselves;  that  they  secured  the  services  of  a  carpenter 
for  that  purpose;  that  when  the  work  was  done  the  war- 
rant was  drawn  in  favor  of  one  of  the  directors,  viz.,  de- 
fendant Sullivan,  in  payment  of  services  rendered  by  him- 
self and  in  payment  of  services  rendered  by  the  other  two 
directors,  and  also  in  payment  for  materials  and  labor  fur- 
nished by  others.  There  can  be  no  doubt  that  this  answer 
shows  that  each  of  the  directors  had  a  direct  pecuniary  in- 
terest in  the  repairs  which  were  placed  upon  the  building. 
They  employed  themselves  and  fixed  their  own  wages. 
The  statute,  at  §  2316,  Bal.  Code,  provides: 

"It  shall  be  unlawful  for  any  director  to  have  any  pecu- 
niary interest,  either  directly  or  indirectly,  in  any  erection 
of  school  houses,  or  for  warming,  ventilating,  furnishing 
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or  repairing  the  same,  or  be  in  any  manner  connected  with 
the  furnishing  of  supplies  for  the  maintenance  of  schools, 
or  to  receive  or  accept  any  compensation  or  reward  for 
services  rendered  as  director." 

This  section  is  positive,  and  makes  no  exception  for  ne- 
cessity. In  the  case  of  Northport  v.  Northport  Towntite 
Co.,  27  Wash.  543  (68  Pac.  204),  where  a  member  of  the 
city  council  was  also  a  stockholder  in  a  lumber  company 
which  sold  lumber  to  a  contractor  to  be  used  in  construct- 
ing sidewalks,  this  court  held  that  the  lumber  company 
could  not  enforce  a  contract  under  a  statute  similar  to  the 
section  above  quoted.  It  is  true  that  in  the  above  case 
the  statute  also  provided  that,  if  any  claim  for  compensa- 
tion be  audited  and  allowed,  it  "shall  not  be  paid  by  the 
treasurer ;"  but  we  think  the  effect  of  these  two  statutes  is 
the  same,  viz.,  to  make  the  contract  unlawful  and  unen- 
forcible.  The  reasons  given  for  the  decision  in  Northport 
v.  Northport  Tovmsite  Co.  are  equally  applicable  to  this 
case.  The  allegations  set  up  in  the  answer  clearly  show 
that  the  warrant  was  unlawfully  issued  to  one  of  the  di- 
rectors for  repairs  in  which  each  of  the  directors  had  a 
pecuniary  interest  For  this  reason  the  plaintiff  was  en- 
titled to  a  decree  restraining  the  payment,  when  the  dis- 
puted facts  of  citizenship  and  interest  were  shown.  This 
being  shown,  it  was  the  duty  of  the  court  to  restrain  the 
payment  of  the  warrant  unlawfully  issued. 

It  is  argued  by  respondent  that,  since  the  amount  of  the 
warrant  in  this  case  is  only  $25.30,  the  cause  should  be 
dismissed  as  trivial.  It  is  true  the  amount  involved  is 
small,  but  the  question  at  issue  is  one  of  much  importance, 
as  it  involves  the  duty  of  public  officers  intrusted  with  the 
disposition  of  common  school  funds,  much  of  which  is 
paid  out  in  small  amounts.  School  directors  and  other 
public  officers  should  not  be  permitted  to  violate  the  posi- 
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tive  public  law,  even  where  the  amount  of  money  involved 
is  small. 

The  cause  is  reversed  and  remanded,  with  instructions  to 
the  lower  court  to  enter  a  decree  restraining  the  payment  of 
the  warrant  in  question. 

Fullebton,  C.  J.,  and  Dunbar  and  Hadley,  JJ.,  con- 
cur. 


I  as  ix) 

I  32  120 
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*  i§f  W.  H.  Cowles,  Appellant,  v.  United  States  Fidelity 

f*  ^20  Ain)  Guabanty  Company,  Respondent 


PRINCIPAL  AND  SUBETY  —  CONTRACTOR'S  BOND  —  WAIVES  OF  CONTRACT 
CONDITIONS  —  DISCHARGE  OF  SURETY. 

A  guaranty  company  which,  for  a  compensation,  becomes 
surety  upon  the  bond  given  by  a  building  contractor  for  the  faith- 
ful performance  of  his  contract  cannot  escape  liability  by  reason 
of  deviations  from  the  exact  terms  of  the  contract,  where  such 
provisions  were  waived  by  the  contractor  and  no  damage  is 
shown  as  resulting  to  the  surety  by  reason  thereof. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richardson,  Judge.    Reversed. 

Stephens  &  Bunn,  for  appellant: 

The  contract  under  consideration  is,  in  fact,  an  insur- 
ance contract,  and  should  be  construed  as  other  insurance 
contracts  are  construed.  Remington  v.  Fidelity  &  Deposit 
Co.,  27  Wash.  435 ;  People  ex  rel.  Kasson  v.  Rose,  174  111. 
310  (51  N.  E.  246,  44  L.  R.  A.  124)  ;  Shakman  v.  United 
States  Credit  System  Co.,  92  Wis.  366  (66  N.  W.  528) ; 
Walker  v.  HoltzcUw,  57  S.  C.  459  (35  S.  E.  754).  If 
the  contract  under  consideration  be  an  insurance  contract, 
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then  the  contractor,  who  was  and  is  a  general  agent  of  the 
insurance  company,  had  a  right  to  waive  the  provisions  of 
the  contract  with  reference  to  the  changes  being  ordered  in 
writing,  and  such  waiver  is  binding  upon  the  insurance 
company.  Sengfclder  v.  Mutual  Life  Ins.  Co.,  5  Wash. 
121 ;  Cole  v.  Union  Central  Life  Ins.  Co.,  22  Wash.  26 
(47  L.RA.  201).  The  facts  in  the  case  at  bar  are  iden- 
tical with  the  cases  which  hold  that  where  the  contract  re- 
quires certificates  in  writing  before  payments  are  made,  if 
payments  are  made  without  the  written  certificates,  but 
not  in  excess  of  amounts  that  would  be  paid  upon  written 
certificates,  the  waiver  of  the  written  certificates  does  not 
release  the  surety.  Hamilton  v.  Woodworth,  42  Pac  849 ; 
DeMattos  v.  Jordan,  15  Wash.  388. 

Danson  &  Huneke,  for  respondent: 

Respondent  contends  that  radical  departures  from  the 
plain  provisions  of  the  contract^  made  without  its  knowl- 
edge or  consent,  discharge  it  absolutely  from  all  liability 
on  the  bond  sued  on.  Drumheller  v.  American  Surety  Co., 
30  Wash.  530  (71  Pac.  25) ;  Burnes  Estate  v.  Fidelity  & 
Deposit  Co.,  70  S.  W.  518;  United  States  v.  American 
Bonding  &  Trust  Co.,  89  Fed.  925 ;  United  States  v.  Na- 
tional Surety  Co.,  92  Fed.  549 ;  Electric  Appliance  Co.  v. 
U.  S.  Fidelity  &  Guaranty  Co.,  85  N*.  W.  648  (53  L.  R.  A. 
609)  j  American  Surety  Co.  v.  Cement  Co.,  57  Pac.  237; 
Bank  of  Tarboro  v.  Fidelity  &  Deposit  Co.,  38  S.  E.  908 ; 
March  v.  Fidelity  &  Deposit  Co.,  29  AtL  521.  The  fol- 
lowing are  cases  in  which  sureties  have  been  discharged  on 
violations  of  the  contract  similar  to  those  in  the  case  at 
bar:  Chapman  v.  Eneberg,  68  S.  W.  974;  StiUman  v. 
Wickham,  76  K  W.  1008 ;  Simonson  v.  Grant,  36  Minn. 
439;  First  National  Bank  v.  Goodman,  77  K  W.  756; 
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O'Neal  v.  Kelley,  47  S.  W.  409 ;  Truckee  Lodge  v.  Wood, 
14  Nev.  293 ;  Bragg  v.  Shain,  49  CaL  131 ;  St  Mary  CoV 
lege  v.  Meagher,  11  S.  W.  608 ;  Weed  Sewing  Machine  Go. 
v.  Wmchell,  7  N.  E.  881. 

The  opinion  of  the  court  was  delivered  by 

Dunbae,  J. — The  defendant  Creutzer  entered  into  a 
contract  in  writing  with  appellant,  whereby  Creutzer 
agreed  to  construct  a  dwelling  for  appellant  The  con- 
tract provided  that  Creutzer  should  give  a  surety  bond  in 
the  sum  of  $3,000  to  secure  the  performance  of  all  the 
terms  of  the  contract.  Respondent  became  surety  on  the 
bond  so  required.  Creutzer  failed  to  comply  with  the  con- 
tract Appellant  completed  the  work  and  brought  this 
action  to  recover  $3,000,  which  amount  he  alleges  he  paid, 
to  complete  the  dwelling  in  excess  of  the  contract  price.  At 
the  close  of  the  evidence  on  the  part  of  appellant  (plaintiff 
below),  the  respondent  surety  company  challenged  the  suf- 
ficiency of  the  evidence,  and  moved  the  court  to  discharge 
the  jury  from  further  consideration  of  the  case,  and  direct 
what  judgment  should  be  entered,  upon  the  following 
grounds:  (1)  That  the  evidence  for  the  plaintiff  shows 
that  there  are  numerous  alterations  made  in  the  contract 
and  in  the  work,  other  than  upon  the  written  order  of  the 
architect;  (2)  that  the  value  of  these  changes  and  alter- 
ations is  not  computed  by  the  architects,  as  required  by  the 
contract,  and  the  value  thereof  either  added  to  or  deducted 
from  the  contract  price;  (3)  that  the  evidence  shows  that 
plaintiff  and  the  contractor,  Creutzer,  entered  into  a  dis- 
tinct and  separate  agreement  as  to  his  compensation  for 
all  alterations  other  and  distinct  from  the  provisions  of 
the  contract;  (4)  that  the  evidence  of  the  plaintiff  shows 
that  plaintiff  released  the  contractor,  Creutzer,  from  all 
liability  on  this  bond;  (5)  that  the  evidence  shows  that, 
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contrary  to  the  pro  visions  of  the  bond,  plaintiff  and  the 
contractor  made  an  agreement  whereby  certain  grading 
was  included  and  work  provided  in  the  contract,  and  it  was 
not  provided  for  therein ;  (6)  that  the  evidence  of  plaintiff 
shows  that  a  payment,  to  wit,  that  of  $35,  on  account  of 
the  bond  in  this  ease,  was  made  by  the  plaintiff  and  cer- 
tified by  the  architect  as  a  proper  charge  under  the  con- 
tract The  court  sustained  the  motion,  on  the  ground  that 
the  changes  were  not  ordered  in  writing,  holding  that  as 
against  the  surety  company  the  parties  could  not  waive 
die  provision  of  the  contract  which  provided  that  all 
changes  should  be  ordered  by  the  architect  in  writing,  and 
that  the  provision  was  manifestly  made  for  the  benefit  of 
the  surety  company.  Appellant  excepted  to  the  ruling  of 
the  court  granting  the  motion  and  making  the  order  in  ac- 
cordance therewith.  The  contract  is  too  long  to  be  set  forth 
in  detail,  but  it  is  the  ordinary  building  contract  in  its 
general  scope,  and  the  bond  is  in  form  the  ordinary  surety 
bond  given  in  such  cases.  The  section  of  the  contract 
which  is  the  subject  upon  which  the  main  controversy  in 
this  case  arises  is  as  follows : 

"No  alterations  shall  be  made  in  the  work  shown  or  de- 
scribed by  the  drawings  and  specifications,  except  upon  a 
written  order  of  the  architects,  and,  when  so  made,  the 
value  of  the.  work  added  or  omitted  shall  be  computed  by 
the  architects,  and  the  amount  so  ascertained  shall  be  added 
to  or  deducted  from  the  contract  price.  In  case  of  dissent 
from  such  award  by  either  party  hereto,  the  valuation  of 
the  work  added  or  omitted  shall  be  referred  to  three  dis- 
interested arbitrators/  one  to  be  appointed  by  each  of  the 
parties  to  this  contract,  and  the  third  by  the  two  thus 
chosen,  the  decision  of  any  two  of  whom  shall  be  final  and 
binding,  and  each  of  the  parties  hereto  shall  pay  one-half 
of  the  expense  of  such  reference." 

This  provision  of  the  contract  was  waived  by  the  con- 
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tractor  and  the  owner  and  the  architect  Subsequently, 
however,  the  architect  audited  and  certified  the  amount 
which  should  be  paid  for  changes,  extras  and  alterations, 
and  it  is  the  contention  of  the  appellant  that  such  an  act 
on  the  part  of  the  contractor  and  principal  in  the  bond  was 
binding  upon  the  respondent  surety  company,  and  a  neg- 
lect or  a  default  of  any  of  the  requirements  of  the  written 
order  of  the  architect  cannot  be  taken  advantage  of  by  the 
respondent  surety  company;  that  the  contractor  was  the 
general  agent  and  representative  of  the  surety,  to  act  for 
it,  and  to  waive,  if  he  saw  proper,  on  behalf  of  the  surety 
company,  anything  within  the  purview  of  his  agency. 

There  are  no  material  contested  questions  of  fact  so  far 
in  this  case,  and  its  proper  determination  hinges  upon  the 
legal  proposition  announced  above.  It  is  contended  by  the 
appellant  that  a  distinction  exists  between  the  liability  of 
a  non-compensated  surety  and  that  of  a  compensated  sur- 
ety; that  the  doctrine  of  strictissimi  juris,  which  has  been 
invoked  successfully  by  accommodation  bondsmen,  should 
not  apply  to  parties  who  furnish  bonds  for  compensation. 
We  have  not  been  able  to  obtain  any  light  from  the  cases 
cited  from  this  court^  any  further  than  that  they  discounte- 
nance the  old  rule  that  there  should  be  a  difference  in  con- 
struction between  bonds  and  other  contracts,  even  in  cases 
where  the  bonds  were  given  purely  as  a  matter  of  accom- 
modation. We  think,  however,  on  general  authority,  that, 
while  this  class  of  suretyships  is  comparatively  new,  a  dis- 
tinction has  been  clearly  announced  by  the  courts,  and  that 
this  character  of  suretyship  is  governed  by  the  rules  gov- 
erning insurance  contracts.  Guaranty  insurance  is  thus 
defined  by  Mr.  Frost  in  his  work  on  The  Law  of  Guaranty 
Insurance,  §  2,  as  follows :  "For  purposes  of  classifica- 
tion and  treatment  herein,  guaranty  insurance  contracts 
may  be  divided  into  three  general  classes, — those  of  fidel- 
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ity,  commercial,  and  judicial  insurance."  Commercial  in- 
surance is  defined  as  having  reference  to  indemnity  agree- 
ments issued  in  the  form  of  insurance  bonds  or  policies, 
whereby  parties  to  commercial  contracts  are  to  a  desig- 
nated extent  guarantied  against  loss  by  reason  of  a  breach 
of  contractual  obligations  on  the  part  of  the  other  con- 
tracting party.  To  this  class  belong  policies  of  contract, 
credit,  and  title  insurance.  Then  follows  a  definition  of 
fidelity  insurance  and  judicial  insurance,  distinguishing 
them  from:  commercial  insurance.  In  his  criticism  of 
courts  which  have  insisted  on  following  the  old  rule,  the 
author  pertinently  remarks: 

"It  is  but  natural  that  courts,  bo  long  accustomed  to  ex- 
tending the  'rule  of  favoritism'  towards  the  surety  in  the 
old-time  private  bonds,  should  be  slow  to  recognize  that 
with  the  passing  away  of  the  reason  for  the  existence  of 
the  .rule  by  the  advent  of  the  compensated  surety,  the  rule 
itself  should  pass  away.  The  contract  of  guaranty  insur- 
ance is  invariably  entered  into  for  a  compensation,  and 
usually  after  the  fullest  investigation,  and  frequently  un- 
der stipulations  largely  technical  in  character,  based  upon 
written  representations  relative  to  the  nature  and  extent 
of  the  risk.  The  policy  is  written  by  a  company  incor- 
porated for  the  express  purpose  of  furnishing  guaranty 
bonds  as  a  means  of  revenue  to  the  corporation  and  its 
stockholders." 

This  class  of  insurance  cannot  be  distinguished  in  prin- 
ciple from  what  is  called  guaranty  insurance,  where  the 
guaranty  company  guaranties  the  honesty  and  efficiency  of 
employees.  Such  a  bond  was  construed  by  this  court  in 
Remington  v.  Fidelity  &  Deposit  Co.,  27  Wash.  429  (67 
Pac  989),  as  follows; 

"Bonds  of  this  character  are,  in  their  nature,  insurance 
contracts,  to  indemnify  the  employer  against  the  dishon- 
esty of  employees.     They  are  issued  for  profit,  and  the 
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same  rules  of  construction  must  apply  thereto  as  apply  to 
other  insurance  contracts.  If,  looking  at  all  its  provisions, 
the  contract  is  fairly  and  reasonably  susceptible  of  two 
constructions,  one  favorable  and  the  other  unfavorable  to 
the  insurance  company,  the  latter,  if  consistent  with  the 
object  for  which  the  contract  was  made,  must  be  adopted, 
for  the  reason  that  the  instrument  which  the  court  is  re- 
quired to  interpret  was  prepared  by  the  attorneys,  officers, 
or  agents  of  the  insurance  company;" 

citing  many  cases.  As  to  the  right  of  the  parties  to  the 
original  contract  to  vary  the  terms  of  the  contract,  see  1 
Joyce  on  Insurance,  §  273.  Also  Orafton  v.  Hinkley,  111 
Wis.  46  (86  N.  W.  859),  where  a  contract  for  the  con- 
struction of  a  building  provided  that  the  contractors  should 
be  bound  to  perform  a  certain  portion  of  the  work,  and 
that  they  might  become  bound  to  perform  additional  work 
and  to  complete  the  building  on  the  owner's  giving  a  writ- 
ten notice,  prior  to  a  certain  date,  of  his  election  to  have 
such  contractors  continue  the  work.  The  contractors  exe- 
cuted a  bond  for  the  faithful  fulfillment  of  the  contract 
on  which  defendants  were  sureties.  The  owners  served  no 
written  notice  directing  the  contractors  to  continue  work, 
but  they  did  continue,  and  accepted  a  parol  notice.  It  was 
held  that  the  work  subsequently  done  was  done  under  the 
original  contract,  and  that  no  new  contract  was  entered 
into  between  the  parties  so  as  to  release  the  sureties  from 
liability  for  the  contractors'  failure  to  complete  the  build- 
ing. The  court  quoted  the  following  language  from  Ben- 
jamin v.  Hillard,  23  How.  149 : 

"It  is  clear  that  the  mere  prolongation  of  the  term  of 
payment  of  the  principal  debtor,  or  of  the  time  for  the  per- 
formance of  his  duty,  will  not  discharge  a  surety  or  guar- 
antor. There  must  be  another  contract  substituted  for  the 
original  contract,  or  some  alteration  in  a  point  so  material 
as  in  effect  to  make  a  new  contract,  without  the  surety's 
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consent  to  produce  that  result  But  when  the  essential 
features  of  the  contract  and  its  objects  are  preserved,  and 
the  parties,  without  objection  from  the  surety,  and  with- 
out any  legal  constraint  on  themselves,  mutually  accom- 
modate each  other,  so  as  better  to  arrive  at  their  end,  we 
can  find  no  ground  for  the  surety  to  complain." 

In  this  case  we  think  it  may  be  well  said  that  no  other 
contract  was  substituted  for  the  original  contract,  and  that 
the  alterations  in  the  contract  were  not  so  material  as  to 
make  a  new  contract;  but  that  there  was  simply  an  under- 
taking on  the  part  of  the  parties  to  the  original  contract  to 
mutually  accommodate  each  other;  so,  applying  the  lan- 
guage just  above  quoted,  as  "better  to  arrive  at  their  end," 
the  thing  provided  for  in  this  contract  was  done,  and  the 
divergence  from  the  strict  terms  of  the  contract  was  merely 
a  matter  of  detail  The  agreement  for  the  alterations  was 
made  by  all  the  parties  who  were  entitled  under  the  con- 
tract to  make  it.  The  consent  was  given  by  the  party  who 
was  authorized  to  give  consent;  not,  it  is  true,  in  the  form 
prescribed,  viz.,  in  writing,  but  that  goes  more  to  form 
than  to  substance,  and,  in  the  absence  of  a  showing  of  some 
damage,  should  not  be  allowed  to  avoid  the  contract,  or  the 
policy  of  insurance  which  became  a  part  of  it  The  bond 
is  subject  to  the  contract,  and  was  made  after  the  contract. 
It  is  the  contract  instead  of  the  bond  which  is  primarily  to 
be  construed,  and  the  construction  of  the  contract  cannot 
be  affected  by  the  fact  that  a  bond  is  given  for  its  perform- 
ance. It  must  be  construed  with  reference  to  the  gathered 
intention  of  the  parties  to  the  contract,  and  whatever  is 
binding  upon  them  is  binding  upon  the  surety,  who  be- 
comes a  party  to  the  contract,  identified  with  the  con- 
tractor. 

In  Smith  v.  Molleson,  148  K  Y.  241  (42  K  E.  669),  it 
was  held  that,  where  a  building  contract  provided  that 
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plaintiff  was  to  make  payments  to  the  contractors  upon  cer- 
tificates furnished  by  plaintiff's  superintendent,  the  mere 
fact  that  such  payments  were  made  without  such  certif- 
icates was  not  such  a  departure  as  would  relieve  the  con- 
tractor's sureties  from  liability,  where  they  were  no  greater 
in  amount  than  they  would  have  been  if  such  estimates  had 
been  exacted  by  plaintiff;  which  is  a  case,  we  think,  ex- 
actly in  point  with  the  case  at  bar.  That  case  went  fur- 
ther than  it  is  necessary  to  go  to  reverse  the  judgment  in 
this  case,  and  held  that  a  surety  on  a  contractor's  bond  was 
not  released  by  reason  of  the  fact  that,  after  the  contractors 
failed  to  complete  the  work  and  plaintiff  gave  the  notice 
required  by  the  contract  in  order  to  terminate  it,  he  sub- 
sequently recalled  the  notice  and  allowed  the  contractor  to 
proceed  with  the  work,  during  which  time  the  loss  for 
which  the  surety  was  held  liable  occurred.  It  is  true  that 
there  is  a  conflict  of  authority  on  this  proposition,  but  we 
are  inclined  to  follow  the  authorities  cited,  and  hold  that 
this  guaranty  company,  being  a  company  which  is  doing 
business  for  compensation,  ought  to  be  bound  by  the  law 
governing  fidelity  guaranty  companies  and  insurance  con- 
tracts. It  not  appearing  that  any  damage  was  done  by  the 
slight  variance  in  the  terms  of  the  contract,  or  that  any 
collusion  or  fraud  was  attempted  on  the  part  of  the  con- 
tractor and  the  owner,  we  conclude  that  the  court  erred  in 
sustaining  the  motion  challenging  the  sufficiency  of  the 
testimony.  The  same  reasoning  will  apply  to  the  other 
grounds  of  the  motion. 

The  judgment  will  be  reversed,  and  the  lower  court  in- 
structed to  proceed  with  the  trial  of  the  cause. 

Fuixebton,  C.  J.,  and  Mount,  Hadley  and  Andebs, 
JJ.,  concur. 


STATE  v*  PETIT.  129 


June  1908.]         Optakm  of  the  Court.— Dun***,  J. 

[No.  4671.    DeolM  June  27,  ltOS.] 

The  State  of  Washington,  Appellant,  v.  J.  C.  Petit, 
Respondent. 

BUBGLABT  —  BUILDING  BNTEBXD  —  FLAT  CAB. 

A  flat  car  loaded  with  freight,  which  was  covered  with  a  heavy 
canvas  is  not  the  character  of  structure  contemplated  by  the  term 
"railroad  car/'  so  as  to  make  the  felonious  taking  of  goods  there- 
from constitute  the  crime  of  burglary,  under  Bal.  Code,  {7104, 
which  defines  the  crime  as  the  unlawful  entry  in  the  night  time, 
or  the  unlawful  breaking  and  entry  in  the  day  time  of  any  house, 
office,  store,  railroad  car,  etc.,  or  any  building  In  which  goods 
are  kept. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
FbANK  H.  Rudkin,  Judge.    Affirmed. 

Clyde  V.  Warner,  Prosecuting  Attorney  (C.  B.  Graves 
and  Austin  Mires,  of  counsel),  for  the  State. 

Pruyn  &  Slemmons,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — The  defendant  was  charged  with  bur- 
glary upon  the  following  information : 

"The  said  J.  C.  Petit,  on  the  19th  day  of  October,  A.  D. 
1902,  in  tiie  county  of  Kittitas,  state  of  Washington,  did 
then  and  there  unlawfully  break  and  enter  in  the  night- 
time  a  railroad  car,  to  wit,  a  flat  car  used  for  carrying 
freight  and  merchandise,  belonging  to  and  properly  of  the 
Northern  Pacific  Railway  Company,  said  flat  car  being 
then  and  there  loaded  with  wheat  in  bags  or  sacks,  and 
said  car  and  wheat  upon  it  being  entirely  covered  by  a 
tarpaulin  made  of  heavy  canvas,  and  which  tarpaulin  en- 
tirely enclosed  said  wheat,  and  was  securely  fastened  to 
said  car  at  the  side*  and  ends  thereof  so  as  to  form  a  roof 
and  sides  and  ends  for  the  upper  portion  of  said  car, 
with  the  intent  then  and  there  to  commit  a  misdemeanor 
therein." 

9-32 
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A  demurrer  was  interposed  to  the  information  on  the 
ground  that  the  facts  charged  did  not  constitute  a  crime. 
The  court  sustained  the  demurrer  to  the  information,  and 
the  cause  was  brought  to  this  court  for  review. 

The  question  is,  is  the  car  or  the  structure  on  wheels 
described  in  the  information  a  railroad  car,  such  as  was 
within  legislative  contemplation  in  §  7104,  BaL  Code, 
where  burglary  is  defined  as  follows :  "Every  person  who 
shall  unlawfully  enter  in  the  night  time,  or  shall  unlaw- 
fully break  and  enter  in  the  day  time,  any  dwelling  house, 
or  outhouse  thereunto  adjoining,  and  occupied  therewith, 
or  any  office,  shop,  store,  warehouse,  malt  house,  still 
house,  mill,  factory,  bank,  church,  school  house,  railroad 
car,  barn,  stable,  ship,  steamboat,  water  craft,  or  any  build- 
ing in  which  any  goods,  merchandise,  or  valuable  things 
are  kept  for  use,  sale,  or  deposit,  within  the  body  of  any 
county,  with  intent  to  commit  a  misdemeanor  or  felony, 
shall  be  deemed  guilty  of  burglary,"  and  the  penalty  is 
imprisonment  in  the  penitentiary  for  any  period  not  more 
than  fourteen  years.  It  is  conceded  that  the  car  described 
in  the  information  is  the  ordinary  flat  car  which  is  used  by 
railroad  companies  for  the  transportation  of  wheat.  These 
cars  are  matters  of  common  observation  to  people  who  have 
occasion  to  observe  the  freighting  interests  of  the  country 
by  rail,  the  tarpaulin  or  cover  being  evidently  not  for  the 
purpose  of  forming  part  of  an  inclosed  structure,  but 
principally  to  protect  the  grain  from  the  inclemency  of 
the  weather,  and  possibly  to  assist  in  a  measure  in  keeping 
the  sacks  on  the  car  from  shifting  their  places.  These 
cars,  it  seems  to  us,  do  not  come  within  the  definition  given 
by  the  statute,  which  evidently  had  relation  to  box  cars,  or 
some  kind  of  a  car  that  is  inclosed  so  that  an  entry  can  be 
made.     Under  the  ordinary  understanding  of  the  words 
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"break  and  enter"  it  is  difficult  to  see  how  a  person  could 
break  and  enter  a  flat  car  loaded  with  wheat  upon  which  a 
canvas  is  laid.  The  authorities  cited  by  the  appellant,  it 
does  not  seem  to  us,  are  at  all  in  point 

It  is  the  contention  of  the  appellant  that  the  statutes  of 
various  states  of  the  Union  enlarge  or  modify  the  common- 
law  definition  of  burglary  until  by  codific  evolution  the 
species  has  been  entirely  lost,  and  that  we  have  positive 
enactments  which  say  certain  acts  are  burglary,  the  word 
"burglary"  being  employed  simply  to  give  it  a  heinous 
character.  The  common-law  definition  of  burglary  is 
breaking  and  entering  the  dwelling  house  of  another  in  the 
night  time  with  intent  to  commit  a  felony.  It  is  not  true, 
we  think,  that  by  codific  evolution  the  species  has  been  en- 
tirely lost  While  there  has  been  an  enlargement  of  the 
definition,  the  central  idea  which  has  obtained  for  hun- 
dreds of  years,  viz.,  the  unlawful  breaking  and  entering  of 
some  kind  of  an  inclosed  structure,  has  been  retained,  the 
statute  finally  dropping  the  element  of  breaking  when  the 
structure  was  unlawfully  entered  in  the  night  time;  and 
we  do  not  think  that  it  was  the  legislative  intent  to  con- 
fuse the  crimes  of  burglary  and  larceny,  or  substitute  one 
definition  for  the  other.  It  is  no  doubt  true  that  the  legis- 
lature has  the  power  to  denominate  any  kind  of  larceny, 
or  for  that  matter  any  other  crime,  burglary ;  but  in  legis- 
lation on  crimes  the  definitions  of  which  have  been  so  well 
and  commonly  understood  as  the  crimes  of  burglary  and 
larceny,  the  substitution  will  not  be  presumed  unless  the 
intention  is  manifest,  as  it  is  not  in  this  case. 

The  demurrer  was  properly  sustained,  and  the  judgment 
is  affirmed. 

Fuixebton,  C.  J.,  and  Anders,  Hadley  and  Mount, 
JJ.,  concur. 
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86     S2J  [No.  4684.    Decided  June  27,  1908.] 

Kate  Horsfall,  Respondent,  v.  Pacific  Mutual  Life 
Insurance  Company,  Appellant. 

ACCIDENT  INSURANCE —  INTERNAL  INJURY   CAUSED  BT  LIFTING  HEAVY 
WEIGHT. 

A  violent  dilation  of  the  heart,  resulting  in  death,  which  was 
caused  by  the  act  of  lifting  a  heavy  weight  in  the  course  of  busi- 
ness, falls  within  the  provisions  of  an  accident  policy  Insuring 
against  effect  of  bodily  Injuries  caused  solely  by  external,  violent, 
and  accidental  means. 

SAME  —  EXTERNAL  MARKS. 

Where  the  death  of  a  strong,  healthy  man  resulted  from  dila- 
tion of  the  heart,  caused  by  lifting  a  heavy  weight,  the  facts  that 
immediately  after  the  accident  the  deceased  became  deathly  pale 
and  sick,  his  hands  and  feet  became  cold  and  covered  with  per- 
spiration, and  the  next  day  his  skin,  previously  ruddy,  became  a 
bluish  gray  color  and  so  remained  until  his  death,  constitute  such 
visible,  external  marks  of  the  injury  as  to  bring  the  case  within 
the  terms  of  a  policy  providing  against  liability  in  case  no  ex- 
ternal marks  of  injury  appear. 

SAME  —  NOTICE     OF     ACCIDENT  —  REASONABLE     TIME  —  QUESTION     FOB 
JURY. 

The  provision  of  an  insurance  policy  requiring  Immediate 
notice  of  an  accident  to  be  given  to  the  company  ordinarily  means 
within  a  reasonable  time;  and,  in  an  action  for  death,  without  any 
claim  for  weekly  Indemnity,  the  question  of  unreasonable  delay 
was  properly  one  for  the  jury,  where  notice  was  given  twelve 
days  after  the  death  of  the  insured,  which  was  thirty-seven  days 
after  his  injury*  under  a  policy  providing  for  weekly  indemnity 
and  for  a  principal  sum  in  case  of  death  within  ninety  days,  and 
that  unless  the  claimant  gives  immediate  written  notice  of  any 
accident,  with  full  particulars,  and  affirmative  proof  of  death 
within  ninety  days  from  the  time  of  death,  all  such  claims  shall 
be  forfeited. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.    Affirmed. 


F.  R.  Baker,  for  appellant : 
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The  injury  to  the  insured  was  not  the  result  of  accident 
within  the  meaning  of  the  policy.  Feder  v.  Iowa  State 
Traveling  Men's  Ass'n,  78  N.  W.  252  (43  L.  R  A.  693)  ; 
Cobb  v.  Preferred  Mutual  Accident  Association,  22  S.  E. 
976 ;  Traveler's  Ins.  Co.  v.  Selden,  78  Fed.  285. 

The  notice  given  the  company  in  this  case  was  not 
within  such  a  reasonable  time  as  to  satisfy  the  condition 
for  immediate  notice  contained  in  the  policy.  Foster  v. 
Fidelity  &  Casualty  Co.,  40  L.  R.  A.  833 ;  Mellen  v.  Ham- 
ilton Fire  Ins.  Co.,  17  N.  Y.  609 ;  Trash  v.  State  F.  &  M. 
Ins.  Co.,  29  Pa.  St  198 ;  Railway  Passenger  Ass.  Co.  v. 
Bur  well,  44  Ind.  460 ;  Edwards  v.  Lycoming  County  Mu- 
tual Ins.  Co.,  75  Pa.  St  380. 

F.  S.  Blattner  and  Stiles  &  Doolittle,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  to  recover  upon  an  accident  insur- 
ance policy  issued  by  appellant  to  John  Horsfall  during 
his  lifetime.  The  respondent,  Kate  Horsfall,  is  the  ben- 
eficiary under  the  policy  in  case  of  the  death  of  the  in- 
sured as  the  result  of  an  accident  covered  by  the  policy. 
Plaintiff  had  judgment  below,  and  defendant  appeals. 

The  policy  of  insurance  is  in  the  usual  form  of  acci- 
dent insurance,  and  provides,  among  other  things,  for  a 
weekly  indemnity  in  case  of  injury  from  accident,  and  for 
a  principal  sum  of  $1,200  to  be  paid  to  the  wife  of  the  in- 
sured in  case  of  the  death  of  the  insured  within  ninety 
days  from  the  happening  of  such  accident.  It  also  pro- 
vides that,  unless  the  claimant  gives  to  the  company  im- 
mediate written  notice  of  any  accident,  with  full  particu- 
lars and  affirmative  proof  of  death,  within  ninety  days 
from  the  time  of  the  death,  all  such  claims  shall  be  for- 
feited.    It  provides  further:     "This  insurance  does  not 
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cover  .  .  .  injuries,  or  death  resulting  therefrom,  of 
which  injuries  there  are  no  visible  external  marks  upon 
the  body  (the  body  itself  not  being  considered  such  m&rk), 
produced  at  the  time  of  and  by  the  accident,  .  .  .  ." 
The  insured  was  a  man  fifty-eight  years  old  at  the  time  of 
his  death,  a  blacksmith  by  occupation,  weighed  about  175 
or  180  pounds,  and  was  a  strong,  healthy,  robust  man, 
capable  of  a  lift  of  from  200  to  250  pounds  without  dif- 
ficulty. On  March  24,  1902,  while  at  work  in  the  shop  of 
the  Puget  Sound  Iron  Works  at  Taooma,he  was  called  upon 
to  assist  in  carrying  a  bar  of  iron  one  and  one-half  by 
four  inches  thick  and  about  twenty-two  feet  long,  weighing 
from  350  to  400  pounds.  This  bar  of  iron  was  lying  on  a 
pile  of  round,  flat,  and  square  iron  close  to  the  wall  of  the 
building,  so  that  Mr.  Horsfall  was  compelled  to  stand  on 
top  of  the  pile  and  reach  below  his  feet  in  order  to  pick  up 
the  end  of  the  bar.  Another  man  had  picked  up  one  end 
of  the  bar,  and  Horsfall,  by  reason  of  his  position,  was  at 
some  disadvantage  in  picking  up  his  end  of  the  bar.  He, 
however,  picked  up  the  end  of  the  bar,  and  carried  it  to 
the  anvil,  where  he  laid  it  down,  and  immediately  com- 
plained of  being  sick.  He  turned  pale,  trembled,  grew 
cold,  perspired  profusely,  and  had  to  quit  work.  He  went 
home  and  called  a  physician,  who  pronounced  the  trouble  a 
violent  dilation  of  the  heart,  causing  hypertrophy,  from 
which  Mr.  Horsfall  died  on  April  18, 1902.  Doctors,  both 
for  the  plaintiff  and  for  the  defendant,  testified  that,  un- 
der the  circumstances  of  the  lift,  the  lift  itself,  in  their 
opinion,  would  cause  the  dilation  of  the  heart.  The  ap- 
pellant argues  but  one  assignment  of  error,  viz.,  "in  deny- 
ing appellant's  motion  for  judgment  of  nonsuit  and  dis- 
missal at  the  close  of  plaintiff's  case."  It  is  urged  in  sup- 
port of  this  assignment,    (1)  that  the  evidence  fails  to 
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show  that  the  deceased  met  with  an  accident  of  any  kind ; 
(2)  if  he  did  meet  with  an  accident,  it  was  not  such  an 
accident  as  was  covered  by  the  policy;  and  (3)  there  was 
no  immediate  notice  given  as  required  by  the  policy  of 
insurance. 

1.  The  policy  insured  the  deceased  against  the  effect  of 
bodily  injuries  "caused  solely  by  external,  violent,  and 
accidental  means."  Death  by  accident  is  defined  to  be 
"  'death  from  any  unexpected  event,  which  happens  as  by 
chance,  or  which  does  not  take  place  according  to  the  usual 
course  of  things.'  So  a  sprain  of  the  muscles  of  the  back, 
caused  by  lifting  heavy  weights  in  the  course  of  business, 
is  injury  by  accident  or  violence  'occasioned  by  external  or 
material  causes  operating  on  the  person  of  the  insured/  " 
2  May,  Insurance  (4th  ed.),  §  514;  United  States  Mutual 
Accident  Ass'n.  v.  Barry,  131  U.  S.  100  (9  Sup.  Ct  755)  ; 
North  American,  etc.,  Ins.  Co.  v.  Burroughs,  69  Pa.  St.  51 
(8  Am.  Rep.  212) ;  1  Cyc.  248,  and  cases  cited. 

The  evidence  shows  conclusively  that  the  deceased  was 
a  strong  and  apparently  healthy  man  of  fifty-eight  years, 
who  had  never  been  sick,  and  who  was  accustomed  to  lift 
from  200  to  250  pounds  without  difficulty;  that  immedi- 
ately after  he  had  made  the  lift  of  one  end  of  the  bar 
weighing  from  350  to  400  pounds,  he  became  sick  and 
"deathly  pale."  His  extremities  became  cold,  and  cold 
perspiration  stood  out  on  his  face  and  hands.  The  exer- 
tion had  caused  a  violent  dilation  of  the  heart.  The  result 
certainly  was  unexpected.  It  did  not  take  place  according 
to  the  usual  course  of  things.  If,  instead  of  a  sprain  of  the 
muscles  of  the  heart,  the  deceased  had  sprained  the  mus- 
cles of  his  back,  or  arm,  or  ankle,  it  certainly  could  not 
have  been  reasonably  claimed  that  the  result  was  not  due 
to  accident.  The  fact  that  the  heart  was  dilated  or  rup- 
tured was  none  the  less  an  accident,  according  to  the  usual 
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acceptation  of  the  term,  and  according  to  the  definition 
above  given.  We  think  the  evidence  shows  an  accident 
within  the  meaning  of  the  policy. 

2.  It  is  also  urged  that  the  injuries  causing  death  left 
no  visible  external  mark,  produced  at  the  time  of  and  by 
the  accident,  upon  the  body  of  deceased,  and  therefore  the 
injury  was  one  excepted  from  the  policy.  The  evidence  as 
stated  above  shows  that  immediately  after  the  accident  the 
deceased  became  deathly  pale  and  sick,  his  hands  and  feet 
became  cold,  and  the  perspiration  stood  out  on  his  face  and 
hands.  The  next  day  after  the  accident  his  skin,  which 
previously  had  been  ruddy,  became  a  bluish  gray  color, 
and  remained  so  until  his  death.  These,  we  think,  were 
visible  external  marks,  and  sufficient  to  bring  the  case  with- 
in the  terms  of  the  policy.  The  rule  is  stated  in  1  Cyc 
252,  as  follows : 

"The  external  and  visible  sign  or  mark  required  by  the 
proviso  that  the  policy  will  not  cover  'any  injury,  fatal  or 
otherwise,  of  which  there  is  no  visible  mark  upon  the 
body/  need  not  necessarily  be  a  bruise,  contusion,  lacera- 
tion, or  broken  limb ;  it  may  be  any  visible  evidence  of  an 
internal  strain.  Nor  is  it  necessary  that  such  evidence 
be  present  immediately  after  the  happening  of  the  acci- 
dent." 

United  States  Mutual  Accident  Ass'n  v.  Barry,  supra; 
Thayer  v.  Standard,  etc.,  Ins.  Co.,  68  K  H.  577  (41  Atl. 
182)  ;  Gale  v.  Mutual  Aid,  etc.,  Assn.,  66  Hun,  600 ;  Men- 
neiley  v.  Employers'  Liability  Assur.  Corp.,  148  N.  Y. 
596  (43  N.  E.  54,  31  L.  R  A.  686,  51  Am.  St.  Rep.  716)'; 
Pennington  v.  Pacific  Mutual  Life  Ins.  Co.,  85  Iowa, 
468  (52  K  W.  482,  39  Am.  St  Rep.  306) ;  Whitehouse 
v.  Travelers'  Ins.  Co.,  29  Fed.  Cas.  No.  17,566;  Union 
Casualty  &  Surety  Co.  v.  Mondy,  (Colo.)  71  Pac  677. 

3.  It  is  next  claimed  that  the  motion  should  have  been 
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granted,  because  immediate  notice  of  the  accident  was  not 
given  to  the  appellant  as  required  by  the  policy.  Immedi- 
ate notice  ordinarily  means  within  a  reasonable  time  and 
with  due  diligence  under  the  circumstances  of  the  par- 
ticular case,  of  which  the  jury  are  ordinarily  the  judges. 
2  May,  Insurance  (4th  ed.),  §  462 ;  Remington  v.  Fidelity 
&  Deposit  Co.,  27  Wash.  429  (67  Pac.  989) ;  Western 
Commercial  Travelers  Ass'n  v.  Smith,  85  Fed.  401  (40 
LR1  653). 

No  claim  is  made  in  this  action  for  weekly  indemnity 
under  the  policy.  The  evidence  shows  that  the  respondent 
caused  notice  to  be  sent  to  the  appellant  on  the  12th  day 
after  the  death  of  her  husband.  Until  the  death  of  her 
husband  she  was  not  a  claimant  under  the  terms  of  the 
policy.  This  was  not  an  un  reasonable  delay,  and  therefore 
it  was  the  duty  of  the  court  to  submit  the  question  of  rea- 
sonable time  to  the  jury,  which  was  properly  done.. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Fulxerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 


32    137 
[No.  4654.    Decided  June  27,  1008.]  »"    634 

The  State  of  Washington,  Respondent,  v.  Thomas  H. 
Pittam,  Appellant. 

APPEAL  —  REVIEW  —  SUFFIENCY  OF  OBJECTIONS. 

A  general  objection  to  the  admission  of  testimony  that  is  ma- 
terial, relevant  and  competent  will  raise  no  question  to  be  consid- 
ered on  appeal. 

EVIDENCE  —  PAROL  PROOF  OF  CORPORATE  EXISTENCE. 

Oral  proof  of  the  existence  of  a  corporation  by  one  having 
knowledge  thereof  is  sufficient,  when  admitted  without  objection, 
although  the  statute  may  make  a  certified  copy  of  the  articles  of 
incorporation  prima  facie  evidence  of  the  facts  therein  stated. 
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EMBEZZLEMENT  —  EVIDEHCE  —  OTHER  ACTS  SHOWING  GENERAL  SCHEME. 

In  a  prosecution  for  embezzling  the  funds  of  an  employer, 
evidence  of  other  acts  of  the  defendant  in  giving  receipts  to  pat- 
rons of  his  employer  and  making  entries  on  the  books  for  less 
amounts  than  the  moneys  received  is  admissible  for  the  purpose 
of  showing  the  general  scheme  he  adopted  in  keeping  his  em- 
ployer's accounts  as  tending  to  show  a  system  employed  on  his 
part  in  furthering  such  embezzlement. 

APPEAL  —  REVIEW  OP  EVIDENCE  —  DIMINUTION  OF  BEOOBO. 

The  question  of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  will  not  be  considered  on  appeal,  when  the  trial  court  has 
not  certified  that  the  record  contains  all  the  material  evidence 
in  the  case. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richardson,  Judge.     Affirmed. 

Harris  Baldwin,  for  appellant: 

Sections  4252  and  6043,  Bal.  Code,  establish  the  method 
by  which  corporate  existence  may  be  proven.  The  opinion 
of  Waggoner  proved  nothing  but  his  opinion.  The  admis- 
sion of  this  evidence  was  error.  Knapp,  Burrett  &  Co.  v. 
Strand,  4  Wash.  686;  Spokane  &  I.  Lumber  Co.  v.  Loy, 
21  Wash.  501;  McAleer  v.  State,  64  K  W.  358. 

Horace  Kimball,  Prosecuting  Attorney,  and  B.  M. 
Bamhart,  for  the  State: 

The  sections  quoted  and  the  cases  cited  by  appellant  pro- 
vide and  hold  simply  that  certified  copies  of  certain  instru- 
ments shall  be  considered  prima  facie  evidence  of  the  facts 
therein  stated.  Nowhere  does  the  law  provide  that  other 
proof  of  the  incorporation  may  not  be  received.  Edel- 
hoff  v.  State,  36  Pac.  627.  In  a  criminal  case,  if  it  becomes 
necessary  to  prove  the  existence  of  a  corporation,  a  show- 
ing that  it  is  a  de  facto  corporation  existing  under  the 
name  alleged  in  the  information,  or  that  it  is  generally 
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reputed  to  be  such  corporation,  will  be  sufficient.  Reed  v. 
State,  15  Ohio,  217  \State  v.  Thompson,  23  Kan,  338  (33 
Am.  Rep.  165) ;  Calkins  v.  State,  18  Ohio  St.  366  (98 
Am.  Dec  121)  ;  Smith  v.  State,  28  Ind.  321 ;  Braithwaite 
v.  State,  28  Neb.  832 ;  People  v.  Leonard,  39  Pac  617 ; 
People  v.  Ward,  66  Pac.  372. 

The  question  of  defendant's  intent  was  in  issue,  and  tes- 
timony concerning  other  offenses  committed  by  defendant, 
which  were  a  part  of  the  same  system  and  scheme  to  de- 
fraud, were  admissible  to.  characterize  and  give  color  to 
the  particular  act  for  which  he  was  then  on  trial,  and  to 
show  his  intent  with  reference  to  the  act  under  investiga- 
tion. People  v.  Gray,  5  Pac.  240;  Commonwealth  v. 
Tucherman,  10  Gray,  173;  People  v.  Nevce,  24  Pac. 
1091 ;  People  v.  Bidleman,  38  Pac.  502 ;  People  v.  Ward, 
66  Pac  372;  Territory  v.  Meyer,  24  Pac  183. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — The  appellant  was  tried  and  convicted  on 
an  information  filed  against  him  under  the  provisions  of 
§  7119,  Bal.  Code.  The  information  charged  him  with 
wilfully,  unlawfully,  feloniously,  and  fraudulently  con- 
verting to  his  own  use  the  money  and  property  intrusted 
to  him  by  the  McCormick  Harvesting  Machine  Company, 
a  corporation,  while  he  was  acting  as  agent  for  said  com- 
pany. The  errors  alleged  on  this  appeal  are:  (1)  Allow- 
ing the  state,  over  the  objection  of  the  appellant,  to  prove 
by  oral  testimony  that  the  McCormick  Harvesting  Ma- 
chine Company  was  a  corporation;  (2)  permitting  the 
state,  against  the  objection  of  the  appellant,  to  adduce 
against  the  appellant  at  the  trial  evidence  of  other  offenses. 
The  third  assignment  is  in  substance  that  the  evidence 
does  not  warrant  the  verdict.  As  to  the  first  assignment, 
E.  F.  Waggoner,  testified  on  direct  examination  as  follows: 
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"Q.  You  may  state  what  the  nature  of  that  company 
is,  as  being  a  company  or  corporation.  A.  It  is  a  corpor- 
ation existing  under  the  laws  of  the  state  of  Illinois.  Q. 
Doing  business  in  the  state  of  Washington  ?  A.  Yes,  sir. 
Mr.  Baldwin :  I  object  to  proving  the  corporation  in  that 
way.    Objection  overruled." 

It  will  be  seen  that  the  objection  is  very  general,  but 
that  the  testimony  went  in  without  objection  of  any  kind, 
that  no  further  testimony  of  that  character  was  introduced 
after  the  objection,  and  that  there  was  no  motion  or  re- 
quest made  by  the  appellant  to  strike  the  testimony.  So 
that  we  think,  under  the  circumstances  as  shown  by  the 
state  of  the  record,  that  this  objection  is  not  available  to  the 
appellant.  However,  the  testimony  most  certainly  was  ma- 
terial, relevant  and  competent.  It  is  true  the  law  provides 
that  certified  copies  of  certain  instruments  shall  be  con- 
sidered prima  facie  evidence  of  the  facts  therein  stated, 
but  there  is  no  provision  of  the  law  excluding  other  proof 
of  the  existence  of  the  corporation.  Proof  of  the  de  facto 
existence  of  a  corporation  under  the  name  alleged  in  the 
information  is  admissible,  and  in  some  jurisdictions  the 
existence  of  the  corporation  is  proven  by  any  one  having 
knowledge  of  its  existence,  or  even  by  general  reputation. 

The  argument  on  the  second  assignment  is  as  follows: 
"The  trial  court,  over  the  objection  of  the  appellant,  al- 
lowed the  witness  F.  D.  Banks  to  testify  as  to  other  of- 
fenses which  the  witness  said  the  appellant  had  committed. 
(Statement  of  Facts,  pp.  40-70.)  This  was  error."  The 
particular  testimony  is  not  pointed  out  nor  mentioned  by 
the  appellant,  and  no  further  comment  is  made  on  its  ad- 
mission, except  the  citing  of  State  v.  Bokien,  14  Wash. 
403  (44  Pac  889).  A  perusal  of  the  record,  however, 
shows  (what  we  presume  are  the  facts  referred  to  by  the 
appellant)  that  the  state  proved  that  the  defendant,  the 
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agent  and  cashier  of  the  corporation,  who  transacted  its 
business  and  kept  its  books,  had  given  receipts  to  one  Nu- 
zum  and  other  patrons  of  the  corporation,  and  that  the  en- 
tries which  he  had  made  in  the  books  were  of  less  amount 
than  the  money  received.  It  is  a  well-established  rule 
that  it  is  not  competent  to  show  the  commission  by  the 
defendant  of  other  distinct  crimes  for  the  purpose  of  prov- 
ing that  he  is  guilty  of  the  crime  charged ;  but,  for  the  pur- 
pose of  construing  the  actions  or  of  ascertaining  the  in- 
tent of  the  defendant  in  the  commission  of  the  acts  proven, 
other  independent  culpable  acts  are  sometimes  admissible 
in  evidence.  In  this  case,  for  instance,  the  defendant  ad- 
mitted having  received  the  $150  which  he  is  charged  with 
embezzling,  the  circumstances  being  that  he  took  to  the 
bank  for  deposit  a  check  in  favor  of  the  corporation  for 
$343.19,  informing  the  teller  that  he  desired  $150  of  the 
amount  in  cash,  the  remainder  to  be  placed  to  the  credit 
of  the  corporation ;  but  he  disclaimed  any  intent  to  wrong- 
fully appropriate  said  amount  of  $150.  We  think  it  was 
competent  to  show  that,  in  the  general  scheme  he  adopted 
in  keeping  his  accounts  with  his  employer,  the  result  was 
the  appropriation  by  him  of  the  funds  of  the  employer; 
not  for  the  purpose  of  prejudicing  a  jury  against  him  by 
proving  the  commission  of  independent  crimes,  but  to 
throw  light  on  his  intentions  in  the  perpetration  of  the  par- 
ticular transaction  constituting  the  crime  charged.  Mr. 
Wharton,  in  his  work  on  Criminal  Evidence  (9th  ed.), 
§  31,  after  stating  the  general  rule,  under  the  head  of  "Ex- 
ceptions" to  such  rule,  says: 

"When  an  extraneous  crime  forms  part  of  the  res  gestae 
evidence  of  it  is  not  excluded  by  the  fact  that  it  is  extrane- 
ous. Thus,  on  a  trial  for  murder,  evidence  that  the  pris- 
oner, on  the  same  day  the  deceased  was  killed,  and  shortly 
before  the  killing,  shot  a  third  person,  was  held  admissible, 
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under  the  circumstances  of  the  case,  notwithstanding  the 
evidence  tended  to  prove  a  distinct  felony  committed  by 
the  prisoner;  such  shooting,  and  the  killing  of  the  de- 
ceased, appearing  to  be  connected  as  parte  of  one  entire 
transaction.  On  a  trial,  also,  for  breaking  into  a  book- 
ing office  of  a  railway  station,  evidence  was  admitted  that 
the  prisoners  had,  on  the  same  night,  broken  into  three 
other  booking  offices  of  three  other  stations  on  the  same 
railway,  the  four  cases  being  connected.  ...  In  order 
to  prove  purpose  on  the  defendant's  part,  system  is  rele- 
vant, and  in  order  to  prove  system,  isolated  crimes  are  ad- 
missible from  which  system  may  be  inferred.  If  the  evi- 
dence is  admissible  on  other  grounds,  it  cannot  be  excluded 
because  it  charges  the  defendant  with  an  extraneous 
crime." 

In  this  case  we  think  that  the  evidence  tended  to  prove 
a  system  or  scheme  on  the  part  of  the  defendant  to  defraud 
the  corporation  by  embezzling  its  funds,  and  that  the  evi- 
dence introduced  was  competent. 

The  third  assignment  is  without  merit,  and  we  also  think 
that  not  only  was  the  testimony  sufficient  to  warrant  the 
verdict  and  sustain  the  judgment,  but,  if  it  was  not,  that 
there  is  no  sufficient  certificate  of  the  court  to  justify  this 
court  in  reversing  a  judgment  on  the  facts,  the  court  not 
certifying  that  the  record  contains  all  the  material  evidence 
in  the  case. 

No  reversible  error  appearing,  the  judgment  is  affirmed. 

Fullebton,  C.  J.,  and  Andebs,  Hadley  and  Mount, 
JJ.,  concur. 
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[No.  4720.    Decided  July  1,  1903.] 

The  State  of  Washington  on  the  Relation  of  George 
Roberts  v.  Supeeioe  Couet  of  King  County. 

HABEAS  OOBPUS  —  APPEAL  —  NECESSITY  FOR  BOND. 

Proceedings  in  habeas  corpus  being  of  a  civil,  and  not  of  a 
criminal,  nature,  an  appeal  from  an  order  remanding  the  appli- 
cant to  custody  would  be  ineffectual  as  a  stay  of  proceedings, 
where  no  appeal  bond  had  been  filed  within  five  days  after  notice 
of  appeal,  as  required  in  civil  actions  bj  Bal.  Code,  §  6505. 

SAME  —  RESTRAINING  ACTION  OF  COURT  PENDING  APPEAL  —  PRESUMP- 
TIONS ARISING  FROM  ISSUANCE  OF  ALTERNATIVE  WRIT  OF  PROHIBI- 
TION. 

The  fact  that  an  alternative  writ  of  prohibition  restraining 
the  trial  court  from  remanding  an  applicant  for  habeas  corpus  to 
custody  was  issued  within  five  days  after  an  appeal  was  taken 
from  such  order  would  not  raise  a  presumption  in  favor  of  the 
regularity  of  the  appeal,  when  the  uncontroverted  answer  to 
such  alternative  writ  shows  that  a  bond  had  not  been  given 
within  five  days  after  notice  of  appeal,  as  required  by  statute. 

Original  Application  for  Prohibition. 

Henry  D.  Allison  and  James  L.  Crotty,  for  relator. 

W.  T.  Scott,  Prosecuting  Attorney,  and  Elmer  E.  Todd, 
for  respondent 

The  opinion  of  the  court  was  delivered  by 

Haihlet,  J. — Original  application  was  made  in  this 
court  for  a  writ  of  prohibition  directed  to  the  superior 
court  of  King  county,  and  to  the  Honorable  W.  R.  Bell,  one 
of  the  judges  thereof.  The  affidavit  in  support  of  the 
application  recites  substantially  that,  on  the  23d  day  of 
May,  1903,  the  relator  was  arrested  by  one  Thomas  L. 
Ryan,  acting  as  agent  for  the  state  of  California,  said 
arrest  having  been  made  under  the  authority  of  an  execu- 
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tive  warrant  issued  by  the  governor  of  this  state,  upon  the 
demand  of  the  governor  of  the  state  of  California,  for  the 
surrender  and  delivery  of  the  person  of  the  relator  to 
said  Ryan,  agent  as  aforesaid,  upon  the  ground  that  the 
relator  is  a  fugitive  from  justice  of  the  state  of  California, 
and  is  charged  with  the  crime  of  grand  larceny  in  said 
state ;  that  upon  said  date  the  relator  applied  to  said  court 
and  to  said  judge  for  an  order  directing  the  issuance  of 
a  writ  of  habeas  corpus;  that  said  order  was  made,  and 
such  writ  was  issued,  commanding  the  said  Ryan  to  have 
and  produce  the  body  of  the  relator  before  said  court 
and  said  judge;  that  upon  the  same  date  the  said  judge 
issued  an  order  for  the  arrest  of  the  relator,  based  upon  an 
affidavit  that  the  said  Ryan  would  disobey  the  writ  of 
habeas  corpus,  and  would  secretly  and  forcibly  remove 
the  relator  from  the  state  of  Washington,  and  without  the 
jurisdiction  of  said  court,  before  the  hearing  could  be 
had  in  the  habeas  corpus  proceeding;  that  by  authority 
of  such  order  the  relator  was  thereupon  arrested  by  the 
sheriff  of  King  county,  and  confined  in  the  jail  of  said 
county  until  May  28,  1903,  when  he  was  brought  before 
said  judge,  who  thereupon  proceeded  to  hear  and  deter- 
mine the  habeas  corpus  proceeding;  that  upon  said  hear- 
ing the  said  judge  entered  a  final  order  denying  the  petition 
and  dismissing  the  proceeding;  that  from  such  order  and 
judgment  the  relator  at  once  gave  notice  in  open  court 
of  an  appeal  to  this  court;  that  upon  taking  such  appeal 
the  relator  applied  to  said  judge  for  an  order  staying  fur- 
ther proceedings  until  said  appeal  can  be  heard  and  deter- 
mined in  this  court,  and,  further,  that  the  relator  be  re- 
manded to  the  custody  of  the  sheriff  of  King  county  to  be 
held  and  confined  in  the  jail  of  said  county,  and  that  he 
be  not  removed  from  the  jurisdiction  of  said  court  pend- 
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ing  said  appeal ;  that  said  judge  refused  to  make  such  or- 
der and  threatened  to  make,  and  is  about  to  make,  an  order 
remanding  the  relator  to  the  custody  of  said  Ryan,  as 
agent  for  the  state  of  California,  and  is  about  to  make  an 
order  permitting  the  said  Ryan  to  remove  the  relator  to 
the  state  of  California  and  without  the  jurisdiction  of 
said  court;  that,  unless  a  writ  of  prohibition  shall  issue, 
such  order  will  be  made,  and  the  relator  will  be  denied 
the  practical  benefits  of  his  appeal  to  this  court 

Upon  the  filing  and  presentation  of  the  affidavit  sub- 
stantially as  stated  above,  this  court  directed  the  issuance 
of  an  alternative  writ  of  prohibition,  and  the  writ  was  ac- 
cordingly issued.  The  respondent  answered  the  alterna- 
tive writ  of  prohibition,  alleging  that  said  Ryan,  as  re- 
spondent in  said  habeas  corpus  proceeding,  made  return 
therein  that  he  held  the  relator  in  custody  by  virtue  of  a 
governor's  warrant  as  aforesaid ;  that  at  the  final  hearing 
he  produced  before  this  respondent,  as  judge  aforesaid, 
said  governor's  warrant,  together  with  duly  authenticated 
copies  of  the  information  filed  against  the  relator  by  the 
district  attorney  of  the  city  and  county  of  San  Francisco, 
California,  and  of  the  appointment  of  said  Ryan,  as  agent 
of  the  state  of  California,  to  receive  the  relator  as  a  fugi- 
tive from  justice;  that  by  reason  of  the  appearance  of 
said  facts,  the  extradition  proceedings  appearing  to  be 
regular,  the  respondent  denied  the  application  for  a  writ 
of  habeas  corpus,  and  dismissed  said  proceedings;  that 
thereupon  the  relator  in  open  court  prayed  an  appeal  as 
aforesaid;  that  more  than  five  days  have  elapsed  since 
said  appeal  was  taken,  but  the  relator  herein,  as  appellant 
in  that  proceeding,  has  filed  no  appeal  bond  as  required 
by  law;  that  respondent  did  refuse  to  sign  an  order  stay- 
ing further  proceedings  in  said  cause,  and  did  refuse  to 

10-82  WASH. 


146     STATE  BX  RBL.  ROBERTS  v.  SUPERIOR  COURT. 

Opinion  of  the  Court — Hadley,  J.  [32  Wash. 

remand  the  relator  to  the  custody  of  the  sheriff  of  King 
county. 

The  above  is  a  substantial  statement  of  the  issues  upon 
which  a  hearing  was  had  in  this  court  It  will  be  seen 
that  the  sole  question  presented  relates  to  the  duty  and 
power  of  the  respondent  to  remand  the  relator  to  the  cus- 
tody of  the  said  agent  of  the  state  of  California  pending 
the  appeal  from  said  judgment.  Does  an  appeal  from  a 
judgment  denying  an  application  for  a  writ  of  habeas  cor- 
pus become  effectual  without  the  filing  of  an  appeal  bond 
within  five  days  after  the  appeal  is  taken?  If  a  habeas 
corpus  proceeding  is  a  criminal  proceeding,  then,  under 
our  statute,  no  bond  is  required  to  make  an  appeal  therein 
effectual  In  State  v.  Fenton,  30  Wash.  325  (70  Paa 
741),  this  court  said: 

"A  habeas  corpus  proceeding  cannot  be  said  to  be  a 
criminal  action,  for,  while  it  is  frequently  invoked  by 
criminals  or  persons  charged  with  crime,  it  is  not  a  crim- 
inal action,  so  far  as  the  parties  to  the  cause  are  concerned. 
Its  office  is  to  inquire  into  the  legality  of  the  custody  of 
the  applicant,  and  sometimes  the  applicant  is  charged  with 
crime;  but  it  is  frequently  sued  out  for  the  purpose  of  de- 
termining the  proper  care  and  legal  custody  of  children 
and  is  in  no  sense  criminal  in  its  application." 

The  following  cases  are  to  the  effect  that  habeas  corpus 
proceedings  are  in  their  nature  civil  proceedings:  Ex 
parte  Tom  Tong,  108  U.  S.  556  (2  Sup.  Ct  871)  ;Zn  re 
Van  Sciever,  42  Neb.  772  (60  N.  W.  1037,  47  Am.  St. 
Rep.  730) ;  Henderson  v.  James,  52  Ohio  St.  242  (39  N. 
E.  805,  27  L.  R.  A.  290) ;  Kurtz  v.  MoffUt,  115  U.  S. 
487  (6  Sup.  Ct  148) ;  Cross  v.  Burke,  146  U.  &  82  (13 
Sup.  Ct.  22)  ;  People  ex  ret  Campbell  v.  Dewey,  50  N.  Y. 
Supp.  1013 ;  In  re  Reynolds,  20  Fed.  Cas.  592  (No.  11,- 
721) ;  In  re  Borrego,  46  Pac.  (New  Mex.),  211. 
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In  Ex  parte  Tom  Tong,  supra,  at  pages  659,  560,  Obief 
Justice  Waitb  said: 

"The  writ  of  habeas  corpus  is  the  remedy  which  the 
law  gives  for  the  enforcement  of  the  civil  right  of  personal 
liberty.  Resort  to  it  sometimes  becomes  necessary,  because 
of  what  is  done  to  enforce  laws  for  the  punishment  of 
crimes,  but  the  judicial  proceeding  under  it  is  not  to  in- 
quire into  the  criminal  act  which  is  complained  of,  but 
into  the  right  to  liberty  notwithstanding  the  act.  Proceed- 
ings to  enforce  civil  rights  are  civil  proceedings,  and  pro- 
ceedings for  the  punishment  of  crimes  are  criminal  pro- 
ceedings. In  the  present  case  the  petitioner  is  held  under 
criminal  process.  The  prosecution  against  him  is  a  crim- 
inal prosecution,  but  the  writ  of  habeas  corpus  which  he 
has  obtained  is  not  a  proceeding  in  that  prosecution.  On 
the  contrary,  it  is  a  new  suit  brought  by  him  to  enforce  a 
civil  right,  which  he  claims,  as  against  those  who  are 
holding  him  in  custody,  under  the  criminal  process.  If 
he  fails  to  establish  his  right  to  his  liberty,  he  may  be 
detained  for  trial  for  the  offense;  but  if  he  succeeds  he 
must  be  discharged  from  custody.  The  proceeding  is 
one  instituted  by  himself  for  his  liberty,  not  by  the  gov- 
ernment to  punish  him  for  his  crime.  This  petitioner 
claims  that  the  Constitution  and  a  treaty  of  the  United 
States  give  him  the  right  to  his  liberty,  notwithstanding 
the  charge  that  has  been  made  against  him,  and  he  has 
obtained  judicial  process  to  enforce  that  right.  Such  a 
proceeding  on  his  part  is,  in  our  opinion,  a  civil  proceed- 
ing, notwithstanding  his  object  is,  by  means  of  it,  to  get 
released  from  custody  under  a  criminal  prosecution." 

The  above  quoted  language  of  the  learned  chief  justice 
clearly  defines  the  office  of  the  write  of  habeas  corpus  and 
the  nature  of  the  proceeding  to  obtain  it.  In  the  light  of 
such  eminent  authority  together  with  other  authorities  cit- 
ed above,  it  must  be  held  here  that  the  habeas  corpus  pro- 
ceeding instituted  by  relator  in  the  superior  court  is  a 
civil  proceeding,  and  that  the  appeal  from  the  judgment 
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therein  must  be  governed  by  the  law  relating  to  civil  pro- 
ceedings.   Section  6505,  Bal.  Code,  provides  as  follows : 

"An  appeal  in  a  civil  action  or  proceeding  shall  become 
ineffectual  for  any  purpose  unless  at  or  before  the  time 
when  th<e  notice  of  appeal  is  given  or  served,  or  within 
five  days  thereafter,  an  appeal  bond  to  the  adverse  party 
conditioned  for  the  payment  of  costs  and  damages  as 
prescribed  in  section  6506,  be  filed  with  the  clerk  of  the 
superior  court,  or  money  in  the  sum  of  two  hundred 
dollars  be  deposited  with  the  clerk  in  lieu  thereof.  But 
no  bond  or  deposit  shall  be  required  when  the  appeal  is 
taken  by  the  state,  or  by  a  county,  city,  town  or  school 
district  thereof,  or  by  a  defendant  in  a  criminal  action." 

No  bond  having  been  filed  within  five  days  from  the 
date  of  taking  the  appeal,  and  since  it  is  in  a  civil  proceed- 
ing, the  appeal  therefore  became  "ineffectual  for  any  pur- 
pose." If  it  is  ineffectual  for  any  purpose,  it  does  not  stay 
proceedings  under  the  judgment  from  which  the  appeal  is 
sought 

The  relator,  however,  contends  that  since  the  alterna- 
tive writ  of  prohibition  was  issued  within  five  days  from 
the  date  of  taking  the  appeal,  the  record  therefore  shows 
an  actual  appeal  pending,  and  that  nothing  appears  in  the 
application  and  alternative  writ  to  negative  the  fact  that 
an  appeal  bond  may  have  been  filed  within  five  days. 
It  is  further  insisted  that  this  matter  must  be  determined 
upon  the  conditions  as  they  existed  at  the  time  the  alterna- 
tive writ  was  issued.  The  answer  to  the  alternative  writ 
was  verified  and  filed  more  than  five  days  after  the  ap- 
peal was  taken,  and  it  alleges  that  no  bond  was  filed  with- 
in the  five  days,  which  fact  is  not  controverted  by  the  re- 
lator. The  effect  of  relator's  position  is  therefore-to  ask 
this  court  to  issue  a  permanent  writ  of  prohibition  com- 
manding the  respondent  to  refrain  from  doing  a  thing 
which  from  the  record  before  us  is  now  manifestly  beyond 
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his  power  to  do,  since  the  appeal  is  now  clearly  ineffectual 
to  stay  proceedings.  This  would  lead  to  an  absurd  result, 
and  the  position  of  relator  cannot  be  entertained. 

The  writ  is  denied. 

Mount,  Andebs  and  Dunbab,  J  J.  concur. 
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Where  the  statute  regulating  service  of  summons  by  publi- 
cation provides  that  such  summons  shall  direct  the  defendant 
"to  appear  within  sixty  days  after  the  date  of  the  first  publica- 
tion of  the  summons,  exclusive  of  the  day  of  said  first  publica- 
tion, and  defend  the  action/'  a  summons  which  requires  the 
defendant  "to  appear  within  sixty  days  after  the  service  of  this 
summons  upon  you,  exclusive  of  the  day  of  service,  and  defend 
this  action,"  would  not  confer  jurisdiction  upon  the  court  to 
render  judgment. 

SAME SETTING  ASIDE  DEFAULT — APPEALABLE  ORDER. 

Under  Bal.  Code,  §4880,  which  provides  that,  if  the  summons 
is  not  served  personally  on  the  defendant  in  certain  cases,  he  may 
be  allowed  to  defend  within  one  year  after  the  rendition  of 
judgment,  an  order  setting  aside  a  default  and  vacating  a  judg- 
ment entered  in  such  a  case  would  not  be  an  appealable  order, 
since  such  action  is  not  the  grant  of  a  new  trial,  which  is  made 
appealable  under  subd.  6  of  Bal.  Code,  §6500,  nor  can  the  right 
of  appeal  be  claimed  under  subd.  7  of  the  same  section  authoriz- 
ing appeal  from  any  final  order  made  after  judgment,  inasmuch 
as  a  void  judgment  could  not  give  the  appellant  any  substantial 
right  capable  of  being  affected  by  the  action  of  the  court. 

Appeal  from  Superior  Court,  Asotin  County.  Hon. 
Chesteb  F.  Milxeb,  Judge.    Appeal  dismissed. 

Sturdevant  &  Bailey,  for  appellant 
Charles  L.  McDonald,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  was  an  application  under  the  reve- 
nue act  of  March  15,  1897,  to  the  superior  court  of  Asotin 
county,  for  a  judgment  foreclosing  a  lien  for  taxes  on  cer- 
tain described  lands  situate  in  said  county  and  belonging 
to  the  respondent.  The  plaintiff  (appellant  here)  based 
his  right  of  action  on  certain  delinquent  tax  certificates 
issued  by  the  county  treasurer  in  accordance  with  the  stat- 
ute. The  application  was  duly  filed,  and  summons  issued 
and  placed  in  the  hands  of  the  sheriff  for  service,  who 
stated  in  his  return  that  the  defendant  could  not  be  found 
in  said  county.  An  affidavit  was  then  filed  setting  forth 
the  f  acts  necessary  to  authorize  the  service  of  the  summons 
by  publication,  and  thereupon  the  summons  was  published 
six  times  in  the  Asotin  Sentinel,  a  weekly  newspaper  pub- 
lished in  said  county,  the  date  of  the  first  publication  be- 
ing February  23,  1901,  and  of  the  last  publication  March 
30,  1901.  No  appearance  having  been  made  in  the  pro- 
ceeding by  or  on  behalf  of  the  defendant,  the  court,  on 
April  8,  1901,  entered  a  decree  foreclosing  the  lien, 
and  directing  a  sale  of  the  land  for  the  payment  of 
the  taxes  levied  thereon,  together  with  the  statutory 
penalty,  interest,  and  costs.  Thereafter,  on  April  27, 
1901,  the  lands  described  in  the  complaint  were 
sold  by  the  county  treasurer,  in  pursuance  of  the 
order  of  the  court,  and  in  the  manner  provided  by 
law,  to  the  plaintiff  herein,  and  afterwards  the  said 
treasurer  duly  executed  and  delivered  a  deed  to  the 
plaintiff  and  appellant.  Subsequently,  and  within  one 
year  after  the  rendition  of  the  decree  of  foreclosure,  the 
defendant,  Robbins,  filed  in  the  superior  court  of  Asotin 
county,  and  served  on  the  attorney  for  plaintiff,  a  motion 
to  open  the  default  judgment  and  to  be  permitted  to  answer 
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and  defend  the  action.  This  motion  was  made  on  the 
ground  that  no  summons  had  been  served  on  the  defendant, 
and  on  the  further  ground  that  he  had  a  good  and  valid 
defense  to  the  action,  said  motion  being  based  on  the  rec- 
ords and  files  in  the  cause  and  the  affidavit  of  defendant. 
The  plaintiff  demurred  to  the  motion  on  the  ground  that  it 
did  not  state  facts  sufficient  to  entitle  the  defendant  to  the 
relief  prayed  for.  The  demurrer  was  overruled,  and  the 
motion  sustained.  The  ruling  of  the  court  in  sustaining 
the  defendant's  motion  seems  to  have  been  predicated  upon 
the  fact,  appearing  of  record,  that  the  judgment  and  de- 
cree of  foreclosure  was  rendered  and  filed  before  the  ex- 
piration of  the  time  within  which  the  defendant  had  the 
right  to  appear  and  answer.  The  summons  which  was 
published  in  the  foreclosure  proceeding  required  the  de- 
fendant to  "appear  within  sixty  days  after  the  service  of 
this  summons  upon  you,  exclusive  of  the  day  of  service, 
and  defend  this  action  or  pay  the  amount  due,  together 
with  the  costs,"  etc.  This  summons  was  not  in  accord- 
ance with  the  statute,  and  its  publication  did  not  confer 
upon  the  court  jurisdiction  to  render  the  judgment  which 
was  entered  in  the  foreclosure  proceeding.  And  the  judg- 
ment was  therefore  not  merely  irregular,  but  void. 

The  revenue  act  above  mentioned,  upon  which  this  pro- 
ceeding was  based,  as  well  as  the  general  statute,  provides 
that  a  summons  to  be  served  by  publication  shall  direct 
the  owner  of  the  property  subject  to  the  tax  lien  "to  ap- 
pear within  sixty  days  after  the  date  of  the  first  publica- 
tion of  the  summons,  exclusive  of  the  day  of  said  first  pub- 
lication, and  defend  the  action  or  pay  the  amount  due." 
Bal.  Code,  §  1751 ;  Id.,  §  4877.  It  will  be  observed  that 
the  summons  prescribed  by  law  fixes  a  certain  time  for  the 
appearance  of  the  defendant,  whereas  tlie  summons  as  pub- 
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lished  in  this  case  designated  the  time  within  which  the 
defendant  was  required  to  appear  and  "defend  the  action 
or  pay  the  amount  due"  as  sixty  days  after  the  service 
of  the  summons  upon  him,  thus  leaving  it  indefinite  and 
uncertain  as  to  the  time  within  which  he  was  required 
to  enter  his  appearance  in  the  proceeding.  It  is  the  gen- 
eral, if  not  the  universal,  rule  that  "the  right  to  serve 
process  by  publication  being  of  purely  statutory  creation 
and  in  derogation  of  the  common  law,  the  statutes  author- 
izing such  service  must  be  strictly  pursued  in  order  to  con- 
fer jurisdiction  upon  the  court"  17  Enc.  PL  &  Pr.  45. 
The  respondent  moves  to  dismiss  the  appeal  for  the  rea- 
son that  the  order  complained  of  is  not  subject  to  review 
by  this  court  This  motion  must  be  sustained.  The  stat- 
ute (Bal.  Code,  §  4880)  provides  that  if  the  summons  is 
not  served  personally  on  the  defendant  in  certain  cases,  of 
which  this  is  one,  the  defendant  mayN  be  allowed  to  defend 
after  judgment,  and  within  one  year  after  the  rendition  of 
such  judgment,  on  such  terms  as  may  be  just;  and  the 
order  of  the  court  setting  aside  the  default  and  vacating  the 
judgment  entered  thereon,  and  granting  the  respondent 
leave  to  file  an  answer,  was  clearly  authorized  by  that  sec- 
tion of  the  statute.  Indeed,  neither  the  power  of  the  court 
in  the  premises,  nor  the  method  pursued  by  the  respondent 
to  accomplish  the  object  sought  by  him,  is  questioned  by 
the  learned  counsel  for  appellant,  their  contention  being 
that  the  service  of  the  summons  was  irregular,  but  not  void, 
and  that  no  sufficient  showing  was  made  by  respondent  to 
warrant  the  action  of  the  court.  But  these  are  all  matters 
pertaining  to  the  merits  of  the  proceeding,  and  a  discussion 
of  them  is  unnecessary  in  view  of  our  conclusion  as  to  the 
merits  of  the  motion  to  dismiss  the  appeal  No  reply  brief 
has  been  filed,  and  no  argument  has  been  made  by  appel- 
lant in  this  court  upon  the  motion  under  consideration. 
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In  Freeman  v.  Ambrose,  12  Wash.  1  (40  Pac.  381),  the 
superior  court,  as  in  this  case,  set  aside  a  default  and  the 
judgment  entered  thereon,  and  granted  the  defendant  leave 
to  file  an  answer.  The  plaintiff  appealed,  and,  in  response 
to  a  motion  to  dismiss,  insisted  that  the  order  of  the  lower 
court  in  effect  granted  a  new  trial,  and  was  therefore  ap- 
pealable under  subd.  6  of  §  1  of  the  act  (Laws  1893,  p. 
119 ;  BaL  Code,  §  6500)  which  provides  that  an  appeal 
may  be  taken  from  an  order  which  grants  a  new  trial.  But 
this  court  there  held,  after  quoting  the  statute  defining  a 
new  trial,  that  setting  aside  a  default  judgment  and  giving 
a  defendant  leave  to  file  an  answer  and  defend  is  not  the 
granting  of  a  new  trial  within  the  meaning  of  the  statute. 
That  case  is  strictly  in  point  here,  and  the  rule  there  an- 
nounced was  approved  in  Reitmeir  v.  Seigmund,  13  Wash. 
624  (43  Pac  878),  and  several  subsequent  cases.  It  may 
be  suggested,  however,  that,  in  any  event,  the  order  in  ques- 
tion is  appealable  under  and  by  virtue  of  subd.  7  of  the 
above  mentioned  section  of  the  statute,  which  provides  that 
an  appeal  may  be  taken  "from  any  final  order  made  after 
judgment,  which  affects  a  substantial  right"  But,  in  our 
opinion,  that  provision  is  not  applicable  to  the  case  at  bar. 
No  substantial  right,  or  any  right,  of  the  appellant  was 
affected  by  the  order  appealed  from,  for  the  simple  rea- 
son that  no  right  can  be  based  upon  a  judgment  entered 
without  jurisdiction  of  the  person  of  the  defendant,  or,  in 
other  words,  where  the  defendant  has  not  been  properly 
served  with  a  valid  summons. 

The  appeal  is  dismissed,  and  the  cause  will  proceed  to 
trial  in  accordance  with  the  statute  governing  such  pro- 
ceedings. 

Fuixebton,  C.  J.,  and  Mount,  Hadley  and  Dunbab, 
JJ.,  concur. 
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%  The  State  of  Washington  on  the  Relation  of  P.  J. 
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Hennessy  et  al.,  v.  Thad  Huston,  Judge  of  the  Supe- 
rior Court  of  Pierce  County. 

JUDGMENTS  —  VACATION  —  ZSBBOULABTTT. 

Where  no  challenge  to  the  sufficiency  of  a  complaint  had  been 
interposed  by  defendant,  a  judgment  of  dismissal  on  the  ground  of 
its  insufficiency,  made  by  the  court  upon  Its  own  motion  upon 
the  hearing  of  an  interlocutory  motion,  while  Issues  of  fact 
were  pending  for  determination,  was  such  an  Irregularity  as  to 
afford  ground  for  the  vacation  of  the  judgment,  under  Bal.  Code, 
§5153,  which  authorizes  vacation  for  "Irregularity  in  obtaining 
the  judgment  or  order." 

SAME  —  APPEAL  —  OBJECTION    MUST    BE    URGED    BELOW. 

Irregularity  in  the  entry  of  a  judgment  cannot  be  urged  as 
error  on  appeal,  until  after  motion  to  vacate  it  on  that  ground  has 
been  interposed  in  the  lower  court. 

SAME  —  TIME  FOB  FILING   STATEMENT  OF  FACTS. 

The  time  for  appeal  from  a  judgment  irregularly  entered  will 
not  begin  to  run  pending  the  determination  by  the  trial  court  of 
a  motion  for  its  vacation,  and  hence  the  period  for  filing  a  state- 
ment of  facts  will  be  postponed  until  such  motion  Is  disposed  of. 

SAME  —  SUFFICIENCY  OF  MOTION. 

A  motion  to  vacate  and  set  aside  a  judgment  reciting  "that 
this  action  be,  and  the  same  is  hereby,  dismissed  at  the  plaintiff's 
costs,"  is  broad  enough  to  authorize  the  vacation  of  another 
portion  of  the  same  judgment  reciting  "that  there  is  no  equity 
in  the  complaint,  and  that  the  equities  of  this  cause  are  with  the 
defendants,"  where  the  latter  recital  is  merely  the  conclusion  of 
law  upon  which  the  dismissal  was  based. 

Original  Application  for  Mandamus. 

T.  L.  Stiles  and  E.  L.  Parsons,  for  relators : 
The  time  for  appealing  from  a  judgment  of  dismissal 
irregularly  entered  does  not  run  while  the  motion  to  va- 
cate is  pending  and  held  under  consideration  by  the  court. 
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Aspen  Mining  &  Smelting  Co.  v.  Billings,  150  U.  S.  31 
(37  L.  ed.  986) ;  Brockett  v.  Brockett,  2  How.  240  (11 
L.  ed.  251) ;  Memphis  v.  Brown,  94  U.  S.  715  (24  L.  ed. 
244)  ;Voorhees  v.  Noye  Mfg.  Co.,  151  U.  S.  135  (38  L. 
ed.  101) ;  Andrews  v.  Thum,  64  Fed.  149  \Adrvan  Furn. 
Mfg.  Co.  v.  Lenawee  Circuit  Judge,  52  N.  W.  615 ;  Max- 
well  v.  Martin,  14  S.  E.  7 ;  Needham  v.  Salt  Lake  City, 
26  Pac.  920;  Williams  v.  Jones,  69  Ga.  757. 

Fogg  &  Fogg,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Original  application  is  made  in  this  court 
for  a  writ  of  mandate  directed  to  the  superior  court  of 
Pierce  county  and  to  the  Honorable  Thad  Huston,  one 
of  the  judges  thereof.  The  petition  recites,  substantially : 
That  on  or  about  the  16th  day  of  January,  1902,  the  peti- 
tioners commenced  an  action  in  said  court,  in  which  the 
Tacoma  Smelting  &  Refining  Company,  a  corporation,  and 
others,  were  defendants;  that  at  the  time  of  filing  their 
complaint  in  said  action  they  applied  to  the  respondent, 
one  of  the  judges  of  said  court,  for  a  temporary  restrain- 
ing order,  and  that  such  order  was  thereupon  duly  made 
by  respondent  in  said  cause;  that  on  the  same  date  the 
relators  filed  in  said  cause  their  motion  for  the  appoint- 
ment of  a  receiver  of  the  lands  and  estate  of  said  Tacoma 
Smelting  &  Refining  Company;  that  thereafter  issues 
were  joined  under  said  complaint  and  a  supplemental  com- 
plaint by  answers  and  replies;  that  on  the  24th  day  of 
February,  1902,  said  cause  came  on  for  hearing  before 
the  respondent  upon  said  motion  for  the  appointment  of 
a  receiver,  and  upon  said  temporary  restraining  order,  and 
the  order  to  show  cause  why  the  same  should  not  be  con- 
tinued in  force  until  the  final  determination  of  said  action ; 
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that  at  the  conclusion  of  such  hearing  said  matters  were 
by  respondent  taken  under  advisement  until  the  6th  day 
of  March,  1902,  when  said  court,  through  the  respondent, 
announced  its  decision  and  entered  judgment  as  follows: 

"This  cause  came  on  for  hearing  on  this  February  24th, 
1902,  upon  the  order  heretofore  made  on  the  16th  day  of 
January,  1902,  and  upon  the  pleadings  and  evidence  ad- 
duced ;  and,  after  listening  to  the  evidence  adduced  by  the 
respective  parties  and  arguments  of  counsel,  the  case  was 
taken  under  advisement  until  this  6th  day  of  March,  A. 
D.  1902.  The  court,  being  well  advised  in  the  premises, 
finds  that  there  is  no  ground  for  the  appointment  of  a  re- 
ceiver, or  for  an  injunction,  and  that  there  is  no  equity 
in  the  complaint^  and  that  the  equities  of  this  case  are 
with  the  defendants. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  this 
court  that  plaintiffs'  application  for  receiver  and  for  an 
injunction  is  overruled  and  denied,  and  that  this  action 
be,  and  the  same  is  hereby,  dismissed  at  plaintiffs'  cost. 

"To  all  of  which  plaintiffs  duly  excepted,  and  their  ex- 
ceptions are  allowed." 

That  no  demurrer,  motion,  or  other  pleading  was  at  any 
timte  served  or  filed  in  said  cause  by  any  of  the  defend- 
ants therein,  except  as  hereinbefore  stated,  and  that  said 
judgment  of  dismissal  was  entered  by  the  respondent  of 
his  own  motion,  without  any  other  or  different  hearing, 
opportunity  for  hearing,  or  consideration  of  said  cause 
than  as  hereinbefore  stated;  that  no  trial  or  opportunity 
for  trial  of  the  issues  raised  by  the  pleadings  of  the  re- 
spective parties  was  at  any  time  had;  that  thereafter,  on 
the  12th  day  of  March,  1902,  these  relators,  as  plaintiffs 
in  said  cause,  served  and  filed  their  motion  to  vacate  said 
judgment ;  that  on  March  19,  1902,  said  motion  to  vacate 
came  on  for  hearing  before  the  respondent,  and  after  argu- 
ment by  counsel  was  taken  under  advisement  by  respond- 
ent until  January  2,  1903,  when  the  same  was  denied  by 
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order  entered  of  that  date;  that  on  the  20th  day  of 
January,  1903,  the  relators  filed  their  notice  of  appeal 
in  said  cause.  It  is  further  stated  that  on  said  20th  day 
of  January,  1903,  the  relators  duly  filed  their  proposed 
statement  of  facts,  and  thereafter  the  said  defendants  filed 
their  proposed  amendments  thereto;  first,  insisting  that 
the  court  was  without  jurisdiction  to  settle  and  certify  the 
proposed  statement;  and,  second,  that  it  be  amended  by 
striking  out  the  whole  thereof;  that  the  cause  came  on  for 
hearing  upon  application  to  settle  and  certify  said  proposed 
statement  of  facts,  and  that  the  respondent  refused  to  cer- 
tify the  same.  The  order  entered  upon  the  court's  refusal  to 
certify  the  statement  contains  findings  to  the  effect  that 
all  the  evidence,  papers,  matters,  and  proceedings  con- 
tained in  the  proposed  statement  relate  solely  and  only 
to  matters  and  proceedings  therein  alleged  to  have  oc- 
curred, and  to  have  been  introduced  in  evidence  and  con- 
sidered by  the  court  at  the  time  of  the  hearing  and  rendi- 
tion of  the  judgment  of  March  6,  1902 ;  that  the  proposed 
statement  was  not  filed  or  served  until  more  than  ten 
months  after  the  rendition  of  said  judgment,  and  hence, 
with  respect  to  said  judgment,  was  filed  and  served  too 
late,  and  not  within  the  time  limited  by  law ;  that  no  evi- 
dence of  any  kind  or  character  was  at  any  time  offered, 
introduced,  or  considered  with  respect  to  the  motion  to 
vacate  said  judgment,  or  the  order  thereon  entered  Janu- 
ary 2,  1903,  and  said  order  was  not  made  or  based  on  any 
evidence  whatever;  that  if  there  had  been  any  evidence 
offered  in  support  of  said  motion,  or  upon  which  said  order 
of  January  2,  1903,  was  made,  the  court  would  be  ready 
and  willing  to  certify  a  statement  of  facts  embodying  the 
same,  but  inasmuch  as  there  was  no  such  evidence,  or 
any  evidence  in  that  behalf,  there  is  nothing  to  be  certi- 
fied. 
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The  above  are  the  essential  facts  shown  by  the  petition, 
and  upon  which  a  peremptory  writ  of  mandate  is  sought 
to  compel  respondent  to  sign  and  certify  said  proposed 
statement  of  facts.  At  the  hearing  here  the  affidavit  of 
respondent  was  submitted  to  the  effect  that  the  journal 
and  judgment  entries  set  out  in  the  petition  are  correct 
transcripts  of  the  record;  that  on  the  24th  day  of  Janu- 
ary, 1902,  the  cause  came  on  for  hearing  upon  the  order 
made  January  16,  1902,  and  upon  the  pleadings  and  the 
evidence  adduced,  and  after  hearing  and  considering  the 
same  respondent  decided,  as  shown  by  his  written  opinion, 
which  is  a  part  of  the  record  and  made  a  part  of  the  peti- 
tion herein,  that  the  facts  stated  in  the  bill  were  not  suffi- 
cient to  entitle  plaintiffs  to  relief  and  that  there  was  no 
equity  in  the  bilL  In  the  written  opinion  it  was  also 
directed  that  the  bill  be  dismissed.  Respondent's  affidavit 
further  states :  That  after  said  decision  was  handed  down 
the  said  plaintiffs  made  no  motion  for  leave  to  amend 
their  pleadings,  and  no  leave  to  amend  was  granted,  but 
that  plaintiffs  elected  to  stand  upon  their  complaint  and 
supplemental  complaint  without  amendment;  that  there- 
upon the  final  judgment  of  March  6,  1902,  was  entered ; 
that  no  motion  for  new  trial  or  for  a  rehearing  was  ever 
made ;  that  after  the  expiration  of  the  time  within  which 
a  motion  for  new  trial  might  have  been  filed,  said  plain- 
tiffs filed  their  motion  to  vacate  and  set  aside  the  follow- 
ing words  of  the  judgment  entry,  towit :  "That  this  act- 
ion be,  and  the  same  is  hereby,  dismissed  at  plaintiffs' 
costs ;"  that  the  motion  was  not  supported  by  any  affidavit 
or  other  evidence,  and  did  not  purport  to  raise  any  issue 
of  fact,  but  purported  to  raise  an  issue  of  law  to  the  effect 
that  as  a  matter  of  law  the  court  had  erred  in  dismissing 
the  bill ;  that  the  motion  left  the  entire  remainder  of  the 
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then  final  judgment  as  it  stood  and  without  attack;  that 
is  to  say,  it  left  without  complaint  or  attack  the  adjudica- 
tion that  there  was  no  equity  in  the  bill,  that  no  cause  of 
action  was  stated  in  the  complaint,  and  that  the  equities 
of  the  case  were  with  the  defendants ;  that,  upon  plaintiffs' 
proposed  statement  of  facts  being  submitted,  respondent 
found  they  were  attempting  to  prosecute  two  appeals ;  first, 
an  appeal  from  certain  words  of  the  final  judgment  of 
March  6,  1902,  reading  as  follows:  (a)  From  that  por- 
tion reading,  "That  there  is  no  equity  in  the  complaint, 
and  that  the  equities  of  this  case  are  with  the  defendants ;" 
(b)  from  that  part  reading,  "That  this  action  be,  and  the 
same  is  hereby,  dismissed  at  plaintiffs'  costs ;"  second,  an 
appeal  from  the  order  of  January  2,  1903,  overruling  the 
motion  to  vacate.  Respondent's  affidavit  further  states 
the  reasons  for  refusing  to  certify  the  statement  of  facts 
as  outlined  in  the  order  entered  at  the  time  of  the  refusal, 
and  which  have  been  hereinbefore  stated. 

It  is  the  contention  of  relators,  first,  that  the  judgment 
of  dismissal  entered  March  6,  1902,  was  an  irregular 
judgment,  in  that  the  court  entered  the  judgment  of  its 
own  motion  after  issue  joined  under  the  pleadings,  and 
without  any  hearing  of  the  issues  so  joined;  second,  that 
before  the  plaintiffs  in  said  action  could  have  appealed 
from  said  judgment  of  dismissal  they  were  obliged  to  first 
call  the  attention  of  the  trial  court  to  the  error  complained 
of  by  motion  to  vacate  the  judgment  and  to  secure  a  rul- 
ing upon  such  motion ;  third,  that  the  time  for  appealing 
from  said  judgment  of  dismissal  did  not  run  while  the 
motion  to  vacate  was  pending  and  held  under  considera- 
tion by  the  court;  fourth,  that  the  appeal  from  the  order 
denying  the  motion  to  vacate  the  judgment  brings  up  for 
consideration  the  judgment  itself;   fifth,  that  therefore 
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the  proposed  statement  of  facts  was  filed  in  time,  and 
should  be  certified  by  the  trial  judge. 

It  will  be  observed  that  the  motion  upon  which  the  order 
of  January  2,  1903,  was  entered  cannot  be  treated  as  an 
ordinary  motion  for  a  new  trial,  since  it  does  not  purport 
to  be  such,  and  in  any  event  was  not  filed  within  the  time 
limited  by  law  for  filing  motions  for  new  trials.  It  must, 
therefore,  be  treated  as  a  proceeding  under  the  statute 
for  the  vacation  of  the  judgment  of  March  6,  1902.  Sec- 
tion 5153,  Bal.  Code,  enumerates  the  grounds  upon  which 
such  a  proceeding  may  be  based.  If  the  judgment  sought 
to  be  vacated  is  an  irregular  one,  as  contended  by  relators, 
it  must  come  within  the  description  of  subd.  3  of  the 
above  cited  section,  which  is  as  follows:  "For  mistakes, 
neglect,  or  omission  of  the  clerk,  or  irregularity  in  ob- 
taining the  judgment  or  order."  It  cannot  be  said  that  there 
was  any  irregularity  here,  because  of  "mistakes,  neglect, 
or  omission  of  the  clerk,"  and  if  any  portion  of  the  stat- 
ute is  applicable,  it  must  be  the  somewhat  indefinite  words, 
"irregularity  in  obtaining  the  judgment  or  order."  Was 
there  such  irregularity  in  obtaining  this  judgment  as  is 
comprehended  by  the  above  statute?  The  hearing  upon 
which  the  judgment  was  entered  was  upon  an  application 
to  appoint  a  receiver  in  the  cause,  and  also  for  the  con- 
tinuance pending  the  action  of  the  temporary  restraining 
order  theretofore  issued.  But  the  issues  had  already  been 
joined  by  the  complaint,  supplemental  complaint,  answers 
thereto,  and  replies.  The  hearing  was  therefore  in  the  na- 
ture of  an  interlocutory  one,  which  may  be  said  to  have 
been  merely  auxiliary  to  the  main  issues,  and  was  not  a 
final  hearing  on  general  testimony  submitted  under  the 
issues  joined  in  the  pleadings.  The  judgment  which  was 
entered,  being  one  of  dismissal,  was  final  in  its  nature, 
and  was  intended  to  conclude  and  determine  all  matters 
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involved  in  the  action.  This  we  believe  was  an  irregular- 
ity. The  complaint  had  not  been  attacked  by  demurrer 
or  motion,  and  no  issue  of  law  was  raised  thereon,  except 
as  it  was  raised  by  the  interlocutory  proceedings.  The 
respondent  states  in  his  affidavit  that  it  was  his  view 
that  he  was  authorized  to  pass  upon  the  sufficiency  of 
the  complaint,  whether  it  was  challenged  by  demurrer  or 
not  Granting  that  to  be  true,  as  a  general  proposi- 
tion, yet,  without  a  pleading  which  raised  its  sufficiency 
as  an  issue  of  law,  it  would  seem  that,  with  issues  of 
fact  joined,  the  question  of  its  sufficiency  would  not 
arise  for  determination  until  it  became  involved  by  of- 
fered testimony  at  the  final  trial  under  the  main  issues. 
In  Kvhn  v.  Mason,  24  Wash.  94,  99  (64  Pac.  182),  this 
court,  when  speaking  of  such  irregularities  as  are  con- 
templated by  the  statute,  said: 

"Irregularities  which  are  generally  invoked  for  the 
purpose  of  vacating  a  judgment,  and  which  will  justify 
a  vacation  of  the  judgment  after  term  time,  are  where  a 
judgment  was  entered  in  favor  of  the  plaintiff  before  the 
time  for  answering  had  expired,  or  where  the  judgment 
was  entered  while  there  was  an  answer  or  demurrer  on 
file  and  not  yet  disposed  of,  and  other  irregularities  of  this 
character." 

We  believe,  therefore,  that  the  question  of  law  arising 
upon  the  sufficiency  of  the  complaint  was  prematurely 
determined,  there  being  nothing  to  challenge  that  suffi- 
ciency until  the  issues  of  fact  came  on  to  be  heard,  and 
that  the  judgment  of  dismissal  based  thereon  was  for  that 
reason  irregularly  entered,  within  the  meaning  of  the 
statute. 

Having  determined  that  the  judgment  was  irregular, 
the  next  question  for  examination  is  whether  an  appeal 
lies  directly  from  such  a  judgment,  without  calling  the  at- 
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tention  of  the  trial  court  to  the  irregularity  and  thus  giv- 
ing an  opportunity  for  its  correction.  In  Belles  v.  Carroll, 
6  Wash.  131  (32  Pac.  1060),  this  court  held  that  where 
a  judgment  has  been  irregularly  entered  against  a  defend- 
ant by  default,  he  should  seek  a  remedy  by  motion  in  the 
court  below  to  set  aside  such  judgment  before  appealing 
to  this  court  The  court  refused  to  enter  into  an  investi- 
gation of  the  merits  or  to  affirm  the  judgment,  but  simply 
dismissed  the  appeal;  so  that  there  should  be  no  inter- 
ference with  the  right  of  the  appellants  to  move  against 
the  judgment  in  the  lower  court  To  the  same  effect  is 
the  case  of  Pacific  Supply  Co.  v.  Brand,  7  Wash.  357 
(35  Pac*  72).  An  appeal  was  sought  directly  from  a 
judgment  dismissing  an  action  for  want  of  prosecution. 
No  motion  was  made  to  set  aside  the  judgment  The  court 
held  that,  with  the  record  in  that  condition,  the  appeal 
should  be  dismissed.  The  principle  here  under  examina- 
tion was  directly  involved  in  Poock  v.  Lafayette  Bldg. 
Ass'n,  71  Ind.  357.  In  that  case  the  court  rendered  final 
judgment  against  all  the  defendants  after  issues  of  fact 
were  joined  as  to  one  defendant,  but  without  a  hearing 
under  said  issues*  The  court  held  that  the  objection  to 
the  judgment  as  to  the  one  defendant,  which  was  altered 
without  a  hearing,  was  well  taken ;  but,  as  no  motion  was 
made  below  to  set  aside  the  judgment,  the  question  could 
not  be  raised  in  the  first  instance  in  the  supreme  court 
The  rule  followed  in  the  above  case,  and  in  our  own  cases 
cited,  seems  to  be  reasonable  and  right  in  the  case  of  an 
irregular  judgment.  In  many  such  cases  judgments  might 
be  entered  inadvertently,  and  without  the  court's  attention 
being  in  any  manner  directed  to  the  irregularity.  In 
such  event  it  is  manifestly  fair  that  a  rule  shall  ob- 
tain making  it  necessary  to  move  against  the  irregularity 
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in  such  a  manner  as  to  challenge  the  court's  attention  to 
it  before  an  appeal  will  lie.  It  should  be  remarked  in 
passing,  however,  that  the  motion  to  vacate  does  not  take 
the  place  of  an  appeal  in  ordinary  cases.  It  is  not  the 
province  of  such  motion  to  secure  a  re-trial  of  an  issue 
of  fact  or  law  which  has  been  once  regularly  submitted 
and  determined  by  the  trial  court,  and  the  only  remedy 
in  such  cases  is  by  appeal.  But>  where  there  has  not  been 
a  regular  submission  of  such  issues,  a  condition  arises 
which  seems  to  make  the  rule  above  discussed  a  whole- 
some and  just  one.  Under  such  rule  an  appeal  did  not 
lie  directly  from  the  judgment  of  dismissal  in  question 
before  the  interposition  of  the  motion  to  vacate. 

The  motion  against  an  irregular  judgment  being  a 
necessary  preliminary  to  an  appeal  from  the  judgment, 
we  are  next  to  inquire  when  the  time  for  appeal  and  for 
filing  a  proposed  statement  of  facts  in  support  of  such 
appeal  begins  to  run.  It  seems  logically  to  follow  that  it 
must  begin  to  run  when  the  motion  to  vacate  has  been 
determined  by  the  court  Otherwise,  the  relief  intended 
by  the  statute  against  such  irregularity  would  be  burden- 
some and  often  impracticable.  If  such  were  not  Hie  rule, 
then  in  all  such  cases  a  proposed  statement  would  have 
to  be  prepared  and  filed  within  the  usual  thirty  days, 
or  extended  period  of  ninety  days,  notwithstanding  the 
statute  affords  the  means  of  relief  against  the  judgment 
at  any  time  within  one  year,  which  may  possibly  render 
a  statement  of  facts  and  an  appeal  unnecessary.  The  re- 
spondent cites  this  court  to  a  number  of  its  decisions  where 
it  has  held  that  the  proposed  statement  of  facts  must  be 
filed  within  thirty  days,  or  within  ninety  days,  by  exten- 
sion of  time  under  the  court's  order,  and  that  the  utmost 
limit  of  time  within  which  it  can  be  filed  is  ninety  days 
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after  the  date  of  final  judgment  The  cases  cited,  however, 
relate  to  final  judgments  regularly  entered,  and  were, 
therefore,  not  governed  by  the  rule  herein  discussed  re- 
lating to  irregular  judgments. 

It  is  urged  by  respondent  that  the  motion  to  vacate 
attacked  only  the  few  words  of  the  judgment  which  pur- 
ported  to  dismiss  the  action,  and  left  without  attack  that 
portion  of  it  which  determined  that  the  complaint  did  not 
state  a  cause  of  action  and  that  the  equities  were  with  the 
defendants.  The  portion  attacked  was,  however,  the  active 
and  vital  part  of  the  judgment;  the  judgment  itself,  in 
fact,  since  the  remaining  words  were  but  the  statement 
of  a  conclusion  of  law.  With  the  portion  attacked  va- 
cated, there  would  have  still  been  a  cause  of  action  pend- 
ing which  could  have  been  finally  and  regularly  heard, 
at  which  time  the  court's  view  of  the  law  as  applied  to  the 
complaint  under  offered  evidence  would  have  become  vital 
and  active,  and  might  then  have  regularly  entered  into  a 
final  judgment.  We  think  the  motion  was,  therefore,  suffici- 
ently broad  upon  which  to  base  a  vacation  of  the  judg- 
ment. 

For  the  reasons  herein  assigned,  we  believe  the  relators 
are  entitled  to  have  their  proposed  statement  of  facts  certi- 
fied, and  it  is  ordered  that  the  writ  shall  issue. 

Fullebton,  C.  J.,  and  Mount,  Anders  and  Dunbar, 
JJ.,  concur. 
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A.  W.  Hight,  Appellant,  v.  Whxiam  Batxby  et  al.,  Ap- 
pellants. 

APPEAL  —  BIGHT  OP  INTERVENTION. 

Application  to  intervene  In  a  cause  upon  appeal  comes  too  late, 
under  Bal.  Code,  §4846,  which  provides  that  applications  for 
intervention  must  he  made  before  trial. 

SAME  —  SUBSTITUTION  OP  APPELLANTS. 

The  fact  that  an  action  in  a  matter  of  common  interest  to 
many  persons  had  been  brought  by  one  for  the  benefit  of  all 
would  not  give  one  for  whose  benefit  the  action  had  been  brought 
the  right  to  be  substituted  as  plaintiff  and  appellant  upon  the 
failure  of  the  original  plaintiff  to  prosecute  an  appeal  which 
he  had  effected. 

SAME  —  APPEAL  BOND  BT  SUBSTITUTED  P ABIDES, 

Application  to  be  substituted  as  appellants  in  a  cause,  and 
for  leave  to  file  a  new  appeal  bond,  is  made  too  late,  where  more 
than  ninety  days  has  intervened  after  the  notice  of  appeal  from 
the  Judgment  in  the  cause,  and  the  time  for  filing  bond  under 
such  appeal  notice  has  expired. 

Appeal  from  Superior  Court,  King  Gounty. — Hon. 
Boyd  J.  Taixman,  Judge.  Denial  of  motion  for  interven- 
tion. 

James  Kiefer,  for  petitioner. 
McCafferty  &  Kane,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — An  appeal  was  taken  from  the  judgment 
below  in  this  cause  by  both  plaintiff  and  defendants.  After 
the  service  and  filing  of  the  respective  notices  of  appeal, 
and  appeal  bonds,  the  parties  entered  into  a  stipulation 
whereby  it  was  mutually  agreed  that  the  respective  appeals 
should  be  withdrawn  and  that  neither  appeal  should  be  fur- 
ther prosecuted.     The  plaintiff,  A.  W.  Hight,  brought  the 
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suit  in  his  own  behalf  and  in  behalf  of  other  citizens  and 
taxpayers  of  the  city  of  Ballard.  Following  the  stipula- 
tion and  withdrawal  of  the  appeals  aforesaid,  Robert  J. 
Huston  and  Hattie  E.  Huston,  his  wife,  as  taxpayers  and 
property  owners  of  the  city  of  Ballard,  moved  this  court 
for  an  order  either  substituting  them  as  plaintiffs  and  ap- 
pellants in  the  cause,  or  permitting  them  to  intervene  as 
plaintiffs  and  appellants,  and  to  prosecute  the  said  appeal 
heretofore  taken  by  said  A,  W.  Hight  The  motion  also 
asks  that  a  time  shall  be  fixed  within  which  said  Huston 
and  wife  shall  file  an  appeal  bond  and  briefs  upon  said 
appeal,  and  that  the  stipulation  entered  into  between  said 
plaintiff  and  defendants  for  the  withdrawal  and  dismissal 
of  their  said  appeals  shall  be  set  aside. 

This  motion  is  made  upon  the  theory  that  the  questions 
involved  in  the  suit  are  public  ones,  common  to  all  the  tax- 
payers of  the  city  of  Ballard,  and  that  the  plaintiff,  in 
bringing  his  action,  was  litigating  and  waging  public  ques- 
tions, in  which  all  the  taxpayers  of  said  city  were  similarly 
interested.  It  is  therefore  urged  that  the  movers  in  this 
motion,  as  taxpayers  in  said  city,  are  entitled  to  intervene 
or  be  substituted  as  parties  plaintiff  and  appellant  for  the 
purpose  of  prosecuting  said  appeal  inaugurated  by  the 
plaintiff  in  the  action.  It  is  conceded  by  counsel  for  the 
moving  parties  that  the  precise  question  presented  here 
does  not  appear  to  have  arisen  in  any  of  the  reported  cases. 
The  right  of  intervention  in  this  state  is  governed  by  stat- 
ute, and  under  §  4846,  BaL  Code,  the  application  to  inter* 
vene  must  be  made  "before  the  trial."  The  trial  of  this 
cause  was  long  since  concluded,  and  appeals  were  taken. 
We  are  not  aware  of  any  other  statute  upon  the  subject 
which  authorizes  an  intervention  in  the  cause  after  an  ap- 
peal has  been  taken  to  this  court.    It  follows  that  the  mo- 
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tion,  in  bo  far  as  it  asks  leave  to  intervene,  must  be  denied* 
It  will  be  further  observed  that  the  motion  is  alternative, 
to  the  effect  that,  if  an  intervention  is  denied,  then  these 
moving  parties  ask  to  be  substituted  as  parties  plaintiff 
and  appellant  We  are  referred  to  §  4834,  Bal.  Code, 
which  provides  as  follows : 

"When  the  question  is  one  of  common  or  general  interest 
to  many  persons,  or  where  the  parties  are  numerous,  and  it 
is  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  the  whole." 

Counsel  also  cite  Clay  v.  Selah  Valley  Irrigation  Co.,  14 
Wash.  543  (45  Pac.  141),  as  having  construed  the  above 
section  of  the  statute.  In  that  case  a  portion  of  the  holders 
of  the  bonds  secured  by  a  trust  deed  brought  a  suit  to  fore- 
close the  trust  deed.  There  were  numerous  other  bondhold- 
ers, residing  at  a  distance,  who  were  unknown  to  the  plaint- 
iffs. It  was  held  that,  the  question  being  one  of  common 
and  general  interest  to  many  persons,  the  plaintiffs  could, 
under  the  above  statute,  maintain  the  action  for  the  benefit 
of  all.  The  correctness  of  that  decision  is  not  disputed 
here,  but  no  question  as  to  the  right  of  substitution  in  such 
cases  arose  in  that  action.  It  has  been  held  that  in  a  proper 
case  new  parties  may  be  substituted  in  the  appellate  court. 
20  EncTPl.  &  Pr.  1068.  We  have  examined  the  cases 
cited  to  support  the  above,  and  find  that  they  were  cases 
where  a  transfer  of  interest  in  the  subject  matter  involved 
had  occurred  after  the  trial  below,  either  by  actual  assign- 
ment or  by  operation  of  law.  The  substitution  was  there- 
fore permitted  in  behalf  of  the  real  party  in  interest  as 
successor  of  the  original  owner.  There  has,  however,  been 
no  change  of  ownership  or  interest  here.  These  moving 
parties  have  acquired  no  greater  interest  in  the  subject 
matter  involved  than  they  possessed  at  the  time  the  action 
was  commenced  below,  and  no  succession  of  interest  has 
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taken  place.  The  authorities  above  referred  to  as  being 
cited  to  support  a  substitution  in  the  appellate  court  "in  a 
proper  case/'  being  wholly  unlike  this  case,  we  are  of  the 
opinion  that  this  is  not  a  proper  case  for  such  substitution. 
If  this  case  could  be  classified  as  a  proper  one  for  the 
substitution  of  new  appellants  in  this  court,  we  are  then 
confronted  with  another  difficulty  which  arises  upon  this 
motion.  We  are  asked  to  fix  a  time  within  which  an  appeal 
bond  may  be  filed  by  the  moving  parties.  In  appeals  from 
final  judgments  regularly  entered  the  statute  fixes  the  time 
as  five  days  from  the  time  the  notice  of  appeal  is  given. 
§  6505,  Bal.  Code.  If  the  notice  is  not  given  in  open  court 
at  the  time  the  judgment  is  rendered,  it  may  be  given 
within  ninety  days  from  the  date  of  entry  of  final  judg* 
ment.  §§  6502,  6503,  Bal.  Code.  If  these  moving  par- 
ties should  be  permitted  to  prosecute  this  appeal  without 
giving  a  new  notice,  then  the  appeal  would  necessarily  be 
based  upon  the  original  notice  given  by  the  plaintiff  in  the 
case.  That  notice  was  served  March  10,  1903,  and  it  is 
manifest  that  an  appeal  bond  cannot  now  be  filed  under  the 
statute  to  support  the  appeal  taken  by  that  notice,  and  the 
same  was  true  at  the  time  this  motion  was  served.  Again, 
if  a  new  notice  of  appeal  should  now  be  given  byJhe  mov- 
ers as  substituted  appellants,  it  would  necessarily  be  after 
the  expiration  of  ninety  days  from  the  entry  of  final  judg- 
ment, which  was  also  true  when  the  motion  was  served. 
The  decree  was  signed  February  23,  1903,  and  filed  on  the 
27th  day  of  the  same  month.  The  motion  was  served 
June  9,  1903,  which  was  after  the  full  expiration  of  the 
time  within  which  an  appeal  could  be  taken.  We  know  of 
no  statutory  authority  under  which  a  new  notice  of  appeal 
or  a  new  appeal  bond  could  be  entertained  by  this  court  at 
this  time.    The  appeal  cannot  be  prosecuted  by  these  ap- 
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plicants  under  the  former  bond  given  by  the  plaintiff,  since 
it  is  conditioned  only  to  pay  costs  and  damages  that  may 
be  awarded  against  the  plaintiff  himself  on  the  appeal. 
This  is  conceded  by  the  movers,  inasmuch  as  they  ask 
leave  to  file  a  new  bond;  but  for  the  reasons  stated  we 
think  such  a  bond  would  be  ineffectual,  and  that  they 
would  have  no  appeal  that  could  be  prosecuted  here,  even  if 
they  should  be  formally  substituted  as  appellants. 

It  is  suggested  that  the  withdrawal  and  dismissal  of  the 
plaintiff's  appeal  may  have  the  effect  to  render  the  decree 
below  res  judicata  as  to  the  rights  of  these  moving  parties, 
and  other  taxpayers  in  the  city  of  Ballard.  Whether  one 
who  sues  for  the  common  benefit  of  many  can  consent  to 
such  a  disposition  of  the  case  as  will  become  res  judicata  of 
the  rights  of  others  so  commonly  interested,  is  not  now  be- 
fore us  for  determination.  Questions  of  negligence  or 
fraud,  and  possibly  of  special  authority  to  sue  or  want  of 
such  authority,  might  be  involved  in  such  determination, 
and  they  are  not  now  properly  here  for  examination. 

The  motion  is  denied. 

Andebs,  Mount  and  Dunbab,  JJ.,  concur. 

Fuixbbton,  C.  J. — In  all  that  is  said  concerning  the 
right  of  intervention  and  substitution  I  concur.  As  to 
what  is  said  concerning  the  appeal  bond  I  express  no  opin- 
ion. 
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Olof  Swabtson  et  al.,  Respondents,  v.  Helen  M.  Hoyxe, 
Appellant. 

SUMMONS  —  8EBYICE  BY  PUBLICATION  —  SUFFICIENCY  OF  AFFIDAVIT. 

An  affidavit  for  publication  of  summons  reciting  that  affiant 
Is  one  of  the  attorneys  of  plaintiffs  will  be  presumed  in  aid  of 
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Judgment  as  stating  the  truth,  where  that  fact  is  not  negatiTed 
by  the  record,  even  if  affiant's  name  was  not  signed  to  the  com- 
plaint as  an  attorney  in  the  cause. 

SAME  —  AUTHORITY    OF    ASSISTANT    PROSECUTING    ATTORNEY    IN    TAX 
FOBEGLOSUBE  PROCEEDINGS. 

An  assistant  prosecuting  attorney  is  em  officio  one  of  the  attor- 
neys for  plaintiff,  where  an  action  for  foreclosure  of  a  delinquency 
tax  certificate  is  brought  by  the  prosecuting  attorney  under  laws 
1899,  p.  296. 

TAXATION  —  FORECLOSURE    OF    DELINQUENCY    CERTIFICATES  —  SEVERAL 
JUDGMENT  —  SEPARATE  LOTS   JOINTLY  ASSESSED. 

Under  Laws  1899,  p.  300,  which  provides  that,  in  cases  of 
tax  foreclosure,  the  "judgment  shall  be  a  several  judgment  against 
each  tract  or  lot  or  part  of  a  tract  or  lot  for  each  kind  of  tax 
or  assessment  included  therein,"  a  judgment  of  foreclosure  against 
two  lots  jointly  is  a  several  judgment,  where  it  appears  that 
the  two  lots  constitute  but  one  indivisible  tract  by  reason  of 
their  use  as  one  tract  in  connection  with  a  building  erected  upon 
both  lots. 

SAME  —  PLEADING. 

In  an  action  for  the  foreclosure  of  a  tax  delinquency  certificate 
issued  by  the  county  treasurer,  upon  two  lots,  it  is  unnecessary 
to  aver  in  the  complaint  that  the  two  lots  constitute  one  indi- 
visible tract,  as  the  presumption  is  the  officer  would  not  have 
Issued  the  certificate  in  that  form  unless  such  were  the  fact. 

VACATION  OF  JUDGMENT  —  ANSWER  BY  DEFENDANT  —  HARMLESS  ERROR. 

Permitting  the  defendant  in  a  proceeding  for  the  vacation 
of  a  judgment  to  file  an  answer  to  the  petition,  although  Bal. 
Code,  §  5157,  provides  that  "the  petition  shall  be  deemed  denied 
without  answer,"  would  not  be  prejudicial,  where  no  other 
proof  was  offered  by  defendant  than  such  as  was  admissible 
without  an  answer. 

SAME  —  JUDGMENT  INCLUDING  ILLEGAL  TAX. 

The  fact  that  judgment  upon  a  tax  foreclosure  included  taxes 
not  lawfully  assessed  against  the  property  is  not  ground  for 
the  vacation  of  the  judgment,  where  the  owner  has  been  regu- 
larly summoned  to  appear  and  has  had  an  opportunity  to  defend 
against  the  legality  of  any  portion  of  the  tax. 

I  SAME  —  DISCRETION  OF  COURT  —  REVIEW  ON  APPEAL. 

|  The  refusal  of  the  trial  court  to  vacate  a  default  judgment 

taken   against    a    non-resident    upon    the    ground    that    it    was 
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obtained  against  her  by  mistake,  inadvertence,  or  excusable  neg- 
lect does  not  show  such  an  abuse  of  discretion  as  to  warrant 
Interference  by  the  appellate  court,  where  it  appears  that  for  a 
period  of  five  years  no  taxes  were  paid  on  the  property  by  the 
owner  and  no  excuse  was  shown  for  their  nonpayment,  that  one 
of  her  local  agents  was  unaware  that  she  owned  the  property, 
and  others  of  her  agents  neglected  to  make  payment,  and  no 
inquiry  was  made  by  her  concerning  such  neglect. 

Appeal  from  Superior  Court,  Pierce  County. — Hon- 
William  H.  Snbll,  Judge.    Affirmed. 

Frank  D.  Nash,  for  appellant 

EUis  &  Fletcher  and  Frank  H.  Qralwm,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Prior  to  the  commencement  of  this  action 
appellant  was  the  owner  of  lots  1  and  2  in  block  2  of 
Noble's  addition  to  Tacoma.  About  May  31,  1901,  re- 
spondents purchased  a  certificate  of  delinquency  for  taxes 
due  against  these  lots  for  the  year  1897,  paying  therefor 
the  sum  of  $24.43.  They  also  paid  taxes  against  the  prop- 
erty for  the  years  1898,  1899,  and  1900.  In  July,  1901, 
they  brought  an  action  in  the  superior  court  of  Pierce 
county  to  foreclose  such  certificate.  The  summons  in  said 
action  was  served  on  appellant  (who  was  then  and  is  now  a 
nonresident  of  the  state)  by  publication.  The  action  was 
brought  by  the  prosecuting  attorney  of  Pierce  county.  The 
affidavit  for  publication  was  made  by  his  assistant,  who 
stated  in  the  affidavit  that  he  was  one  of  the  attorneys  for 
the  plaintiffs.  On  September  23,  1901,  a  decree  was  en- 
tered by  default  for  the  sum  of  $94.45,  being  the  amount 
found  due  for  taxes,  interest,  and  costs.  Thereafter,  on 
October  5,  1901,  the  property  was  sold  pursuant  to  said 
decree  and  a  deed  issued  to  respondents  therefor.    The  lots 
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above  described  were  assessed  and  taxed  separately.  The 
judgment  entered  was  not  a  separate  judgment  against 
each  lot,  but  a  judgment  against  both  lots  for  the  amount 
of  taxes  due  thereon.  These  two  lots  had  been  for  many 
years  inclosed  by  a  fence  owned  by  the  same  owner,  and  the 
building  thereon  actually  stood  on  both  lots,  half  thereof 
on  each  lot.  Subsequent  to  the  time  of  the  sale  the  defend- 
ant learned  that  her  property  had  been  sold  for  taxes. 

On  June  26, 1902,  she  filed  a  petition  to  vacate  the  judg- 
ment, and  to  set  aside  the  sale  and  deed  issued  under  the 
foreclosure  proceedings  above  stated.  This  petition  set  out 
substantially  the  following  reasons  why  the  decree  and  sale 
should  be  vacated:  (1)  That  the  summons  in  said  action 
was  not  signed  by  the  holders  of  the  certificates  of  delin- 
quency, but  was  signed  by  F.  Campbell,  their  attorney. 
(2)  That  the  affidavit  upon  which  publication  was  based 
was  made  by  C.  O.  Bates,  who  was  not  the  attorney  of  rec- 
ord in  the  case.  (3)  That  the  judgment  entered  was  not  a 
several  judgment  against  each  lot  for  the  taxes  assessed 
against  it;  that  neither  in  the  complaint,  summons,  nor  no- 
tice was  the  amount  due  for  taxes,  interest,  and  penalties 
on  each  lot  described;  that  the  judgment  was  for  a  lump 
sum  against  both  lots;  and  that  in  the  report  of  sale  the 
amount  due  on  each  lot  was  not  stated.  (4)  That  said  lots, 
prior  to  1891,  were  outside  the  limits  of  the  city  of  Ta- 
coma ;  that  a  bonded  indebtedness  was  incurred  by  the  city 
of  Tacoma  prior  to  the  time  when  said  lots  were  included 
within  the  limits  of  said  city;  that  during  the  year  1897 
the  city  illegally  levied  a  tax  against  said  lots  for  the 
purpose  of  paying  interest  on  said  bonded  indebtedness 
incurred  before  said  lots  were  a  part  of  said  city ;  and  that 
said  illegal  tax  was  included  in  and  formed  a  part  of  the 
same  for  which  judgment  was  entered.  (5)  That  the  de- 
fendant had  no  knowledge  that  suit  had  been  brought  to 
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foreclose  a  lien  for  taxes  against  her  property  until  about 
the  month  of  May,  1902;  that  she  supposed  the  taxes 
against  her  property  had  been  paid  by  her  agents  in  Ta- 
coma ;  that,  upon  learning  of  such  sale,  defendant  tendered 
to  each  of  the  purchasers  the  sum  of  $115  for  such  taxes 
and  costs,  and  offered  to  pay  such  additional  sum  as  had 
been  expended  by  plaintiffs  on  account  of  such  properly, 
which  tender  and  offer  were  refused ;  that  the  said  lots  were 
of  the  value  of  about  $1,000. 

After  plaintiffs'  demurrer  to  this  petition  had  been  de- 
nied by  the  court,  an  answer  was  filed,  denying  each  of  the 
matters  set  out  above  as  reasons  for  vacating  the  judgment, 
and  pleading  affirmatively  that  the  two  lots  were  one  tract, 
incapable  of  being  subdivided  by  reason  of  the  improve- 
ments thereon ;  that  the  taxes  could  not  be  segregated ;  that 
proofs  thereof  were  made  at  the  time  of  judgment;  and 
that  plaintiffs,  since  the  purchase  thereof,  had  expended 
about  $400  in  improvements  upon  the  property.  A  reply 
was  filed  by  petitioner. 

Upon  a  hearing  of  the  petition,  defendant  offered  to 
prove  the  allegation  that  the  levy  against  the  lots  for  the 
purpose  of  paying  interest  on  the  bonded  indebtedness  in- 
curred before  the  lots  were  included  in  the  city  amounted 
to  97  cents,  and  was  included  in  the  judgment,  which  offer 
was  rejected.  The  defendant  then  showed  that  she  did  not 
know  that  her  taxes  against  these  lots  had  not  been  paid, 
and  that  the  agent  in  Tacoma,  being  away  from  the  city, 
had  neglected  to  pay  the  same  for  the  years  1897,  1898, 
1899,  and  1900.  Defendant  then  offered  to  show  that  the 
lots  were  assessed  separately,  which  was  denied.  Plaintiffs 
then  were  permitted  to  show  that  there  was  a  building  on 
the  two  lots,  partly  on  one  and  partly  on  the  other,  and  that 
the  property  was  an  indivisible  property.     Judgment  was 
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then  entered  dismissing  the  petition.  Defendant  appeals 
from  this  judgment 

Appellant  bases  her  cause  for  reversal  of  the  judgment 
upon  four  points,  as  follows :  (1)  The  action  was  brought 
by  F.  Campbell,  as  attorney,  the  affidavit  upon  which  pub- 
lication of  summons  was  made  by  C.  O.  Bates,  and  there  is 
nothing  in  the  record  to  in  any  way  connect  C.  O.  Bates 
with  the  case,  except  the  statement  in  the  affidavit  made  by 
him  that  he  is  one  of  the  attorneys  for  the  plaintiffs. 
(2)  The  judgment  entered  in  the  foreclosure  action  should 
have  been  a  separate  judgment  against  each  lot  for  the 
taxes  and  penalties  and  interest  against  such  lot  If  the 
property  was  so  situated,  by  reason  of  improvements  cov- 
ering both  lots,  that  it  was  proper  to  assess  and  levy  one 
tax  against  both  lots,  that  fact  should  have  appeared  in  the 
original  summons  and  application  for  judgment,  and  proof 
should  have  been  given  of  that  fact  before  judgment  was 
entered,  and  not  when  application  was  made  to  vacate  the 
judgment  (3)  Because  there  was  included  in  the  judg- 
ment the  illegal  tax  for  the  year  1897  for  taxes  levied  to 
pay  the  interest  on  the  bonded  debt  of  the  city  of  Tacoma, 
incurred  before  the  lots  in  question  were  a  part  of  said 
city.  (4)  Because,  under  the  showing  made,  the  court 
should  have  opened  and  vacated  the  judgment  under 
§§  4953,  4880,  and  6153  of  Ballinger's  Code.  We  shall 
consider  these  points  in  the  order  stated. 

1.  The  sufficiency  of  the  affidavit  and  the  summons  is 
not  questioned,  except  in  the  fact  that  C.  O.  Bates,  who 
made  the  affidavit,  did  not  sign  the  complaint  as  one  of 
plaintiffs'  attorneys.  The  statute,  at  §  4877,  Bal.  Code, 
authorizes  publication  of  summons  "upon  the  filing  of  an 
affidavit  of  the  plaintiff,  his  agent  or  attorney."  The  af- 
fidavit in  this  case  shows  that  the  affiant  is  one  of  the 
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plaintiffs'  attorneys.  In  the  absence  of  any  showing  to  the 
contrary,  this  was  sufficient.  The  court  was  a  court  of  gen- 
eral jurisdiction,  and  every  fact  not  negatived  by  the  rec- 
ord must  be  presumed  to  support  the  decree.  BeUes  v. 
Miller,  10  Wash.  259  (38  Pac.  1050) ;  KaJb  v.  German 
Savings  &  Loan  Society,  25  Wash.  349,  357  (65  Pac.  559, 
87  Am.  St.  Rep.  757).  But  further  than  this,  it  appears 
that  the  action  was  brought  by  the  prosecuting  attorney  of 
Pierce  county,  as  required  by  Laws  1899,  p.  296,  ch.  141, 
and  that  Mr.  Bates  was  the  assistant  prosecuting  attorney, 
which  made  him  attorney  for  the  plaintiffs. 

2.  It  is  true  the  law  provides  that,  in  cases  of  tax  fore- 
closure, the  "judgment  shall  be  a  several  judgment  against 
each  tract  or  lot  or  part  of  a  tract  or  lot  for  each  kind  of 
tax  or  assessment  included  therein"  (Laws  1899,  p.  300, 
ch.  141),  and  that  the  treasurer  shall  sell  to  the  person  "of- 
fering to  pay  the  amount  due  on  each  tract  or  lot  for  the 
least  quantity  thereof"  (Laws  1899,  p.  301,  ch.  141).  The 
reason  for  this  rule  is  that  the  owner  might  want  to  redeem 
one  lot  or  tract  and  not  another  (Lockwood  v.  Boys,  11 
Wash.  697,  40  Pac.  346),  and  that,  where  a  lot  or  tract 
is  susceptible  of  division  into  smaller  parcels  than  the 
whole,  certain  of  these  lots  might  be  sufficient  to  pay  the 
whole  tax  and  leave  the  rest  of  the  tract  free  to  the  owner. 
But  where  the  lots  or  tracts  are  not  capable  of  subdivision, 
by  reason  of  improvements  thereon,  such  as  one  building 
covering  the  whole  of  two  or  more  lots,  it  was  not  intended 
that  in  such  event  the  sale  should  be  limited  to  a  part  of 
the  tract  or  lot,  where  such  part  was  incapable  of  being 
separated  from  the  whole.  It  was  only  where  the  least 
quantity  thereof  was  capable  of  subdivision  that  the  legis- 
lature intended  that  a  smaller  part  than  the  whole  might 
be  sold.    This  question  arose  in  Million  v.  Welts,  29  Wash. 
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106  (69  Pac.  633),  where  an  application  was  made  to  the 
treasurer  of  Skagit  county  to  purchase  a  certificate  of  de- 
linquency against  two  lots  upon  which  a  large  brick  build- 
ing was  located,  which  building  also  covered  a  third  lot, 
and  where  the  taxes  were  assessed  separately  against  each 
lot,  but  where  improvements  thereon  were  assessed  to  the 
third  lot  When  the  applicant  made  application  to  pur- 
chase a  certificate  of  delinquency  against  the  two  lots,  the 
treasurer  demanded  payment  of  all  taxes  assessed  upon  the 
properly  as  a  whole,  disregarding  the  segregation  into  lots, 
and  refused  to  issue  a  certificate  for  less  than  the  whole 
tract.  This  court  held  that  "the  entire  tax  assessed  on  the 
three  lots,  land  and  improvements  together,  must  be  paid  as 
levied  upon  the  property  as  a  whole." 

If  the  treasurer  could  not  be  required  to  issue  a  certifi- 
cate upon  each  tract  or  lot,  because  of  the  indivisibility 
thereof,  it  follows  that,  where  a  certificate  is  issued  upon 
several  tracts,  it  must  be  presumed,  until  the  contrary  ap- 
pears, that  such  certificate  is  regular,  and  is  issued  upon 
an  entire  indivisible  tract,  because  the  officer  is  presumed 
to  do  his  duty.  It  was,  therefore,  not  necessary  to  allege 
in  the  complaint  in  foreclosure  that  the  two  lots  were  in 
fact  one  indivisible  tract.  Furthermore  the  statute  pro- 
vides: 

"In  all  judicial  proceedings  of  any  kind  for  the  collec- 
tion of  taxes,  assessments  and  the  penalties,  interest  and 
costs  thereon,  all  amendments  may  be  made  which  by  law 
can  be  made  in  any  personal  action  pending  in  such  court, 
and  no  assessments  of  property  or  charge  for  any  of  said 
taxes  shall  be  considered  illegal  on  account  of  any  irregu- 
larity in  the  tax  lists  or  assessment  rolls  or  on  account  of 
the  assessment  rolls  or  tax  lists  not  having  been  made,  com- 
pleted or  returned  within  the  time  required  by  law,  or  on 
account  of  the  property  having  been  charged  or  listed  in 
the  assessment  or  tax  lists  without  name  or  any  other  name 
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than  that  of  the  owner,  and  no  error  or  informality  in  the 
proceedings  of  any  of  the  officers  connected  with  the  assess- 
ment, levying  or  collection  of  the  taxes,  shall  vitiate  or  in 
any  manner  affect  the  tax  or  the  assessment  thereof,  and 
any  irregularities  or  informality  in  the  assessment  rolls 
or  tax  lists  or  in  any  of  the  proceedings  connected  with  the 
assessment  or  levy  of  such  taxes  or  any  omission  or  defect- 
ive act  of  any  officer  or  officers  connected  with  the  assess- 
ment or  levying  of  such  taxes,  may  be,  in  the  discretion  of 
the  court,  corrected,  supplied  and  made  to  conform  to  law 
by  the  court  The  court  shall  give  judgment  for  such  taxes, 
assessments,  penalties,  interest  and  costs  as  shall  appear  to 
be  due  upon  the  several  lots  or  tracts  described  in  said  no- 
nce of  application  for  judgment  or  complaint,  and  such 
judgment  shall  be  a  several  judgment  against  each  tract  or 
lot  or  part  of  a  tract  or  lot  for  each  kind  of  tax  or  assess- 
ment included  therein,  including  all  penalties,  interest  and 
costs,  and  the  court  shall  order  and  direct  the  clerk  to  make 
out  and  enter  an  order  for  the  sale  of  such  real  property 
against  which  judgment  is  made,  or  vacate  and  set  aside 
the  certificate  of  delinquency  or  make  such  other  order  or 
judgment  as  in  law  and  equity  may  be  just"  Laws  1899, 
p.  299,  ch.  141,  §  18. 

Under  this  section  it  is  clear  that  the  legislature  in- 
tended that  the  court  should  be  liberal  in  enforcing  the  col- 
lection of  the  tax,  and  in  pronouncing  judgment  as  the 
justice  of  the  case  demands,  and  that  a  judgment  should 
be  a  several  judgment  against  each  tract  or  lot,  or  part  of 
a  tract  or  lot.  So  that,  if  two  or  more  lots  or  parcels  be 
adjudged  an  indivisible  tract,  the  judgment  should  be  pro- 
nounced against  the  same  as  one  lot  or  tract,  even  though 
the  assessment  were  against  each  lot  separately.  Under  no 
other  theory  can  the  case  of  Million  v.  Welts,  supra,  be 
justified.  When  the  court  in  this  case  rendered  judgment 
against  the  two  lots  as  one  tract,  it  must  be  presumed,  in 
the  absence  of  anything  to  the  contrary,  that  the  court 
found  upon  sufficient  evidence  that  the  two  lots  constituted 
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onfc  tract.  If  the  oburt  erred  in  the  judgnwttit  ih  this  re- 
spect, that  error  cannot  be  corrected  on  this  appeal.  Kuhn 
v.  Mason,  24  Wash.  94  (64  Pac.  182).  It  appears,  how- 
ever, and  is  not  disputed,  that  the  two  lots  constitute  one 
hidivisible  tract  This  fact  is  conceded.  This  being  true, 
thfe  allegation  that  the  judgment  was  not  a  several  judg- 
ment must  necessarily  fail. 

Appellant  argues  that  it  was  error  of  the  court  to  per- 
mit respondents  to  file  an  answer  to  the  petition.  The 
statute  (Bal.  Code,  §  5157)  provides  as  follows: 

";  .  .  The  facts  stated  in  thfe  petition  shall  be  deemed 
denied  without  Answer,  and  defendant  shall  introduce  no 
new  cause,  and  the  caufce  bf  the  petition  shall  alone  be 
tried." 

This  statute  does  not  preclude  the  defendant  from 
offering  any  evidence  he  may  have  to  rebut  the  evidence  of 
the  facts  alleged  in  the  petition.  Respondents  were  cer- 
tainly authorized  to  offer  any  evidence  admissible  under  a 
general  denial.  Their  answer  arnbiintied  to  nothing  more 
than  a  denial,  and  no  proof  was  offered  bir  received,  which 
\fras  not  admissible  Without  an  answer.  There  was,  there- 
fore, ho  harm  in  filing  the  ahstver. 

3.  It  is  hext  insisted  thfct  the  judgment  Bh'ould  have 
been  vacated  because  there  was  -an  illegal  tax,  amounting 
to  97  cents,  for  the  year  1897,  which  was  included  in  the 
judgment  A  number  of  authorities  are  "cited  to  the  effect 
that  a  sale  for  taxes  more  than  Are  lawfully  chargeable  is  a 
sale  without  jurisdiction,  tiiid  therefore  toid.  This  rule  is 
possibly  correct  where  the  sale  is  nfrtfde  upon  an  assessment 
and  levy  by  ministerial  officers,  and  where  there  is  no  op- 
portunity to  test  the  legality  of  the  tax  until  after  sale. 
But  where  thfc  sale  is  made  upon  a  judgment  by  a  court  of 
general  jurisdiction,  and  where  the  ownefr  of  the  properly 
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is  rpgulayly  summoned  to  appear,  and  has  ai*  opportunity 
to  defend  against  any  irregularity  of  the  ta*  levy  or  jhe 
amount  of  the  tax,  and  neglects  jx>  do  so,  and  where  the 
court  has  jurisdiction  to  give  judgment  for  the  amount  of 
the  taxes  which  shall  appear  to  be  due,  and  whiph  appears 
in  law  and  equity  to  be  just,  as  is  the  rule  under  the  statute 
above  quoted,  a  different  rule  applies.  Kizer  v.  Caufiqld, 
17  Wash.  417,  425  (49  Pac.  1064).  If  the  97  cents  was 
not  properly  chargeable  against  the  property,  the  defend- 
ant could  have  defended  against  the  judgment  to  that  ex- 
tent Objections  of  this  character  are  matters  of  defense 
to  the  original  action.  They  are  not  matters  which  could 
be  properly  considered  in  the  case  at  bar,  because  this  is 
not  an  action  to  correct  errors.  It  is  one  to  vacate  the 
whole  judgment.  If  errors  which  could  have  been  avoided 
by  the  appearance  of  the  defendant  have  crept  into  the 
judgment  by  reason  of  his  default,  he  cannot  complain 
thereof,  after  judgment  is  entered,  where  the  court  has 
jurisdiction. 

4.  It  is  urged  that  the  trial  court  should  have  vacated 
the  judgment  and  relieved  the  appellant  therefrom,  on  ac- 
count of  her  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  The  sections  of  the  statute  relied  upon  by  appel- 
lant vest  in  the  trial  court  a  discretionary  power  to  vacate 
the  judgment  upon  these  grounds.  This  discretion  will  not 
be  interfered  with  by  an  appellate  court,  where  there  is  no 
abuse  thereof.  Titus  v.  I/arsen,  18  Wash.  145  (51  Pac 
351)  ;  Sturgiss  v.  Dart,  23  Wash.  244  (62  Pac.  858).  It 
is  true  that  courts  should  be  liberal  in  granting  leave  to 
answer,  and  that  relief  must  be  granted  in  a  plain  case  in 
order  to  subserve  the  ends  of  justice.  Hull  v.  Vining,  17 
Wash.  352  (49  Pac.  537).  But  we  think  no  such  inad- 
vertence or  excusable  neglect  is  shown  in  this  case  as  to 
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warrant  us  in  finding  an  abuse  of  discretion  on  the  part  of 
the  lower  court.  The  evidence  discloses  that  for  a  period 
of  five  years  no  taxes  were  paid  by  the  owner  on  the  prop- 
erty sold.  One  of  her  local  agents  did  not  know  that  ap- 
pellant owned  the  property.  Others  without  excuse  neg- 
lected to  pay  the  taxes,  and  no  inquiry  was  made  about  the 
same.  No  excuse  is  shown  why  they  were  not  paid.  It  is 
common  knowledge  that  taxes  are  due  each  year.  It  is  not 
surprising,  therefore,  that  at  the  end  of  five  years  the 
owner  should  find  that  some  steps  had  been  taken  to  collect 
the  taxes  under  the  revenue  act.  Common  prudence  would 
dictate  that  inquiry  at  least  should  be  made  as  to  the  con- 
dition of  taxes  due,  and  what  steps  were  being  taken  to 
enforce  collection ;  but  none  appears  to  have  been  made  in 
this  case  until  after  judgment  and  sale,  and  until  after  the 
purchaser  had  taken  possession  and  made  valuable  im- 
provements thereon. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  affirmed. 

Fullerton,  C.  J.,  and  Hadley,  Anders  and  Dunbab, 
JJ.,  concur. 


[No.  4609.     Decided  July  8,  1903.] 

Andbew  Kroenert,  Respondent,  v.  Peter  Faxk,  Appel- 
lant. 

APPEAL  —  OBJECTIONS    TO   EVIDENCE  —  SUFFICIENCY   FOB   PURPOSES    OF 
REVIEW. 

Where  objections  to  evidence  in  the  trial  court  state  no 
specific  grounds  against  its  admissibility,  they  will  not  be  con- 
sidered on  appeal. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emory,  Judge.    Affirmed. 


KROENBRT  v.  FALK.  181 


July,  1903.]  Opinion  Per  Curiam. 


Ira  Bron&on,  for  appellant. 
Greene  &  Ghriffiths,  for  respondent. 

Peb  Cxtbiam. — Respondent  brought  this  action,  in  the 
superior  court  of  King  county,  against  appellant,  to  re- 
cover upon  a  judgment  rendered  against  appellant  in  the 
territorial  court  of  Yukon  Territory,  Dominion  of  Can- 
ada. Upon  the  trial  of  the  case  in  the  lower  court,  respond- 
ent read  in  evidence  three  depositions,  two  of  these  made 
by  the  clerk  of  the  territorial  court  of  Yukon  Territory  and 
one  by  a  deputy  district  registrar  of  the  supreme  court  of 
British  Columbia.  In  these  depositions  the  deponents  tes- 
tified to  the  effect  that  the  judgment  was  a  judgment  of 
record  of  the  territorial  court  of  Yukon  Territory  in  the 
office  under  their  charge,  unsatisfied  and  in  full  force,  and 
that  a  copy  of  the  original  judgment  was  attached  as  an  ex- 
hibit to  the  deposition ;  that  the  judgment  was  in  favor  of 
the  respondent  and  against  the  appellant.  It  was  admitted 
in  the  pleadings  that  the  territorial  court  of  Yukon  Terri- 
tory was  a  court  of  general  jurisdiction,  and  that  no  pay- 
ments had  been  made  on  the  judgment  No  evidence  was 
offered  by  appellant  Findings  of  fact  and  conclusions  of 
law  were  made  by  the  trial  court  in  favor  of  respondent, 
and  a  judgment  rendered  for  the  amount  prayed  in  the 
complaint  Appellant  excepted  to  each  of  the  findings  of 
fact  and  conclusions  of  law  upon  the  ground  that  the  same 
were  not  supported  by  the  evidence.  These  exceptions  are 
all  based  upon  the  admissibility  of  the  evidence  of  the  for- 
eign judgment 

The  only  questions  presented  in  appellant's  brief  go  to  | 

the  admissibility  of  the  evidence.     He  does  not  contend 
that  the  evidence  is  insufficient,  if  it  is  proper  and  com-  \ 

petent    During  the  trial  of  the  case  in  the  superior  court 
no  objections  to  the  depositions  or  to  any  of  the  interroga- 
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tories  appear  to  have  been  made  upon  any  specified 
ground.  The  following  stipulation,  however,  appears  at 
the  conclusion  of  the  evidence: 

"It  is  stipulated  by  the  parties  hereto  that  the  defendant 
objects  to  the  interrogatories  propounded  by  the  plaintiff 
in  said  depositions  and  to  the  introduction  of  said  exhibits, 
which  objection  and  the  exception  the  court  overrules,  and 
exception  is  allowed  to  the  defendant  by  the  court." 

This  kind  of  an  objection  is  entirely  too  indefinite.  If 
there  was  any  ground  upon  which  the  interrogatories  were 
objectionable,  that  ground  should  have  been  stated  to  the 
court,  and  some  record  made  of  it ;  or,  if  the  exhibits  were 
incompetent,  or  for  any  other  reason  inadmissible  as  evi- 
dence, that  reason  should  have  been  called  to  the  attention 
of  the  lower  court.  Guarantee  Loan  &  T.  Co.  v.  Oailiher, 
12  Wash.  507  (41  Pac.  887)  ;  Bolster  v.  Stocks,  13  Wash. 
460  (43  Pac.  532,  534,  1099) ;  Price  v.  Scott,  13  Wash. 
574  (43  Pac.  634) ;  Coleman  v.  Montgomery,  19  Wash. 
610  (53  Pac  1102). 

In  the  absence  of  specific  objections  in  the  record,  this 
court  will  not  presume  that  the  questions  presented  here 
were  presented  to  the  court  below.  The  judgment  is  there- 
fore affirmed. 
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The  State  of  Washington,  Respondent,  v.  M.  R.  Rip- 
ley, Appellant. 

APPEAL  —  SUFFICIENCY  OF  EVIDENCE. 

Where  there  is  evidence  to  support  the  verdict  in  a  crim- 
inal prosecution,  although  it  may  not  be  of  the  most  convincing 
kind,  the  verdict  will  not  be  disturbed  on  appeal  on  the  ground 
of  the  Insufficiency  of  the  evidence. 
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SAME  —  .HAJfcMIJCBg  SjBBOB  —  BEFUSAL  TO  STRIKE  TESTZMON Y. 

The  denial  of  a  motion  to  strike  the  answers  of  a  witness  to 
improper  questions,  .to  which  no  objection  had  been  interposed, 
cannot  be  urged  as  error  when  the  answers  were  no.t  prejudicial 
to  appellant. 

SAKE  —  IMPROPER  EXAMINATION  OF  WITNESS. 

The  attempt  to  affect  the  credibility  of  a  witness  by  asking 
him  if  he  had  ever  been  arrested  for  robbery  was  harmless 
error,  where  the  witness  answered  that  he  was  acquitted  of  the 
charge. 

TRIAL —  ADJOURNMENT      TO      PBOOUBE      WITNESSES  —  DISCRETION      OF 
OOUBT. 

The  granting  or  refusing  an  application  by  the  accused  for 
the  adjournment  of  a  trial  to  enable  him  to  procure  the  attendance 
of  absent  witnesses  is  a  matter  within  the  discretion  of  the  trial 
court,  whose  action  will  not  be  disturbed  in  the  absence  of  a  show- 
ing of  abuse  of  such  discretion. 

EVIDENCE  —  ADMISSIBILITY    OF    HEARSAY    FOB   PURPOSES    OF    EXPLANA- 
TION. 

Where  a  conversation  by  one  of  the  state's  witnesses  to  the 
effect  that  the. accused  would  not  get  out  of  jail  before  he  woujd 
be  arrested  again  had  been  put  in  evidence,  it  was  not  error  to 
permit  such  witness,  In  explaining  his  conversation,  to  show  that 
he  understood  there  were  other  warrants  out  for  the  arrest  of 
accused,  even  though  such  testimony  as  to  the  warrants  was  mere 
hearsay. 

SAME  —  EXAMINATION   OF  WITNS8SE8  —  REBUTTAL. 

Where  testimony  had  been  introduced  by  the  defense  tending 
to  convey  the  impression  that  a  conspiracy  existed  among  the 
state's  witnesses  to  wrongfully  convict  the  accused,  it  was  not 
error  to  permit  the  state,  in  rebuttal,  to  introduce  evidence  in 
denial  of  such  alleged  plot. 


In  such  a  case,  evidence  in  rebuttal  was  also  admissible  for 
the  purpose  of  showing  the  reputation  as  a  peaceful,  law-abiding 
citizen  of  a  person  who  was  not  present  at  the  trial,  but  who,  a 
witness .  of  the  accused  had  testified,  had  threatened  a  witness 
who  intended  to  appear  in  the  interest  of  the  accused. 

BOBBERY  —  EVIDENCE  —  BES  GESTAE. 

Statements  made  immediately  on  recovering  consciousness  by 
one  who  had  been  knocked  down  and  robbed,  are  admissible  as 
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part  of  the  res  gestae,  although  made  in  the  absence  of  the 
accused  and  by  one  who  had  been  drinking  just  prior  to  the 
blow,  since  the  weight  to  be  attached  to  such  statements  owing 
to  the  mental  condition  of  the  witness  at  the  time  was  for  the 
jury  to  determine. 

Appeal  from  Superior  Court,  Snohomish  County. — Hon. 
John  C.  Denney,  Judge.    Affirmed. 

Silas  M.  Shipley,  for  appellant. 

H.  D.  Cooley,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  and  one  Graham  were  jointly 
charged  with  the  crime  of  robbery,  alleged  to  have  been 
committed  at  Silverton,  in  Snohomish  county.  Separate 
trials  were  demanded,  and  at  the  trial  of  appellant  the  jury 
returned  a  verdict  of  guilty.  A  motion  for  new  trial  hav- 
ing been  denied,  the  court  sentenced  the  appellant  to  serve 
a  term  of  ten  years'  imprisonment  in  the  penitentiary,  and 
entered  judgment  accordingly.  This  appeal  is  from  said 
judgment 

It  is  assigned  that  the  evidence  is  insufficient  to  estab- 
lish robbery,  and  that  the  verdict  should  have  been  set 
aside.  We  do  not  deem  it  necessary  to  review  the  testi- 
mony here.  We  have  read  all  the  evidence,  and  find  some 
conflict  as  to  the  amount  of  money  the  complaining  witness 
may  have  had  upon  his  person,  and  also  as  to  other  facts ; 
but  we  are  satisfied  that  there  was  ample  evidence  to  sus- 
tain the  verdict,  if  the  jury  believed  it  to  be  true.  That 
they  found  it  to  be  true  is  shown  by  the  verdict  itself,  and 
since  it  was  the  province  of  the  jury  to  pass  upon  the 
weight  of  the  testimony,  we  shall  not  disturb  the  verdict  on 
that  ground  alone.  This  court  has  heretofore  announced 
that  it  will  not  disturb  verdicts  of  this  character,  on  the 
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ground  of  alleged  insufficiency  of  evidence,  where  there  is 
evidence  to  support  the  verdict,  although  it  may  not  be  of 
the  most  convincing  kind.  Both  the  jury  and  the  trial 
court  have  the  opportunity  to  hear  and  see  the  several  wit- 
nesses, to  note  their  manner  as  to  apparent  candor  and 
truthfulness,  and  are  therefore  better  prepared  to  pass 
upon  the  credibility  of  their  testimony  than  is  this  court 
with  only  a  bare  record  of  the  words  spoken  by  the  wit- 
nesses. The  weight  of  the  evidence  having  been  first 
passed  upon  by  the  jury,  and  next  by  the  trial  judge  in 
denying  the  motion  for  new  trial,  we  shall  not  undertake  to 
say  that  they  were  wrong.  State  v.  Kroenert,  13  Wash. 
644  (43  Pac.  876) ;  State  v.  Murphy,  15  Wash.  98  (45 
Pac.  729). 

It  is  assigned  that  the  court  erred  in  the  following  par- 
ticulars: A  witness  for  the  defense  was  being  cross-ex- 
amined by  the  prosecuting  attorney.  He  was  asked  if 
he  did  not  know  that  the  appellant  had  "rolled  any  num- 
ber of  people  up  there  in  Silverton,"  and  further  if  he 
did  not  know  that  he  "rolled  one  man  up  there,  and  when 
the  officer  went  for  him  he  gave  the  money  back  he  took 
from  him."  Also  if  he  did  not  know  as  a  fact  "that  the 
better  element  in  Silverton  looked  upon  him  as  a  crook." 
Appellant's  counsel  then  demanded  of  the  prosecuting 
attorney  the  name  of  the  officer  to  whom  he  had  referred. 
Thereupon  counsel  for  the  state  replied:  "If  you  want 
the  name,  I  will  get  it  and  give  it  to  you."  Appellant's 
counsel  then  stated  that  he  wished  to  have  the  officer  sub- 
poenaed, and  asked  the  court  to  adjourn  the  trial  until 
the  officer  could  be  brought  before  the  court  to  testify. 
The  request  was  denied.  Appellant's  counsel  then  moved 
to  strike  from  the  record  all  the  evidence  in  regard  to 
what    the    prosecuting    attorney    had    stated    concerning 
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"rolling  somebody  else  or  giving  any  money  back  to  any 
officer/'  The  motion  was  denied.  It  is  contended  that 
the  court  erred  in  permitting  the  proeeeuting  attorney  to 
cross-examine  the  witness  in  the  manner  above  indicated, 
although  no  objections  were  interposed  at  the  time  the 
questions  were  asked,  on  the  theory  that  it  was  the  duty 
of  the  trial  court  to  interfere  of  its  own  motion  and  pro- 
tect the  appellant  against  a  violation  of  his  constitutional 
right  to  a  fair  and  impartial  trial.  We  do  not  think 
any  constitutional  right  was  violated  by  permitting  the 
questions,  when  no  objections  were  offered.  The  appel- 
lant being  represented  by  counsel,  the  court  might  have 
reasonably  assumed  that  for  some  reason  best  known  to 
appellant  and  his  counsel  they  actually  desired  that  the 
examination  should  proceed  on  the  lines  indicated,  with- 
out interruption.  We  also  think  it  was  properly  within 
the  discretion  of  the  court  to  deny  the  motion  to  adjourn 
the  further  hearing  of  the  case.  The  court  and  jury 
were  then  regularly  in  the  midst  of  the  trial.  If  the  con- 
ditions arising  in  the  course  of  trials  which  seem  to  sug- 
gest the  propriety  of  securing  the  attendance  of  witnesses 
not  present  should  be  held  as  legal  ground  for  the  adjourn- 
ment of  trials,  the  courts  would  be  greatly  embarrassed 
in  the  dispatch  of  public  business.  Conditions  might 
arise  in  the  course  of  a  trial  which  would  appeal  to  the 
trial  judge  as  properly  calling  for  an  adjournment  in  the 
furtherance  of  justice;  but  the  granting  or  refusal  of 
such  adjournment  must  rest  largely  in  the  discretion  of 
the  court,  and  we  think  there  was  no  abuse  of  such  dis- 
cretion here.  We  also  think  no  prejudicial  error  was 
committed  in  denying  the  motion  to  strike.  The  an- 
swers of  the  witness  were  not  prejudicial  to  the  appellant, 
and  the  questions  of  counsel  were  not  evidence. 
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Error  is  assigned  upon  the  following:  The  witness 
Graham,  who  is  also  a  co-defendant  with  appellant  in  this 
prosecution,  was  testifying  in  behalf  of  'appellant  when 
he  was  asked :  "Is  this  the  first  time  you  were  ever  ar- 
rested for  robbery  ?"  Appellant  'Objected  to  the  question 
as  incompetent  and  immaterial,  and  the  objection  was 
overruled.  Counsel  cites  State  v.  Payna,  6  Wash.  568 
(34  Pac.  317),  in  support  of  this  claim.  In  that  case 
the  defendant  upon  trial  was  asked  in  cross-examination 
if  he  had  ever  been  confined  in  the  county  jail,  and  if  he 
had  ever  been  convicted  of  a  crime  before,  to  all  of  which 
he  answered  "No."  Afterwards  the  court  permitted  the 
prosecution  to  introduce  the  sheriff  of  the  county,  who 
testified,  over  objection,  that  the  defendant  had  been  in 
the  county  jail  under  a  conviction  of  petit  larceny  before 
a  justice  of  the  peace.  The  sheriff  also  read  from  the 
jail  record.  It  was  held  that  this  was  error;  that  the 
state  was  concluded  by  the  answer  of  the  witness,  and 
could  not  contradict  him,  since  the  subject  matter  of  the 
inquiry  was  collateral  to  the  issue  before  the  jury.  It 
was  not  held,  however,  that  it  is  incompetent  to  attempt 
to  prove  a  former  conviction  of  a  felony  as  affecting  the 
credibility  of  a  witness,  but  it  was  particularly  pointed 
out  that  such  proof  may  be  made  under  §  1647,  2  Hill's 
Code  (§  5992,  Bal.  Code) ;  and  it  was  also  shown  that 
a  distinction  is  to  be  observed  between  a  former  convic- 
tion of  a  felony  and  of  a  misdemeanor.  The  question  in 
the  case  at  bar  related  to  a  felony,  and  was  not  improper 
under  the  decision  cited,  insofar  as  it  sought  an  admission 
from  appellant  of  a  former  conviction  of  a  felony.  The 
question  was  probably  objectionable  in  form  in  that  it 
referred  to  a  former  arrest  instead  of  a  former  convic- 
tion, but,  inasmuch  as  appellant  afterwards  testified  that 
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he  was  acquitted  of  the  charge,  we  think  it  did  not  amount 
to  reversible  error. 

Error  is  further  urged  upon  the  following:  A  wit- 
ness on  behalf  of  appellant  had  testified  concerning  an 
alleged  conversation  between  himself  and  one  of  the  state's 
witnesses,  in  which  he  claimed  the  latter  had  used  the 
following  language:  "There  is  another  job  for  them 
after  they  get  through  this.  They  will  never  get  out  of 
jail  before  they  are  arrested."  The  apparent  purpose 
of  this  testimony  was  to  show  that  some  kind  of  conspir- 
acy or  organized  effort  existed  to  convict  the  appellant 
and  his  co-defendant,  possibly  without  regard  to  the 
merits  of  the  charges  that  might  be  made  against  them. 
Such  an  inference  might  at  least  have  been  drawn  by  the 
jury.  In  rebuttal  the  state  placed  its  said  witness  upon 
the  stand,  and  during  his  examination  the  following  oc- 
curred: 

"Q.  Did  you  say  anything  about  having  another  job 
framed  up?  A.  I  didn't  say  anything  about  a  job.  I 
said  there  were  two  more  warrants.  Q.  What  did  you 
understand  they  were  for  ?  (Objection  as  Immaterial  and 
hearsay.  The  warrants  are  the  best  evidence.  Overruled. 
Exception.)  A.  I  understood  there  was  a  case  in  Index 
and  another  at  Silverton — the  Ross.  case.  Q.  You  had 
heard  of  them,  had  you?  A.  Yes,  sir.  That's  where  I 
got  the  hearsay  of  these  other  charges." 

The  overruling  of  the  above  objection  is  assigned  as 
error.  It  is  urged  that  the  witness  was  by  hearsay  re- 
ferring to  other  matters  disconnected  with  the  case  before 
the  court  In  view  of  the  testimony  that  had  been  intro- 
duced by  appellant  as  to  what  this  witness  had  said  and 
which  might  have  left  a  wrong  impression  upon  the  jury 
as  indicated  above,  it  would  seem  that  his  testimony  in 
rebuttal  was  no  more  than  an  explanation  of  his  former 
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conversation.  We  think  this  was  not  improper  by  way 
of  correcting  any  erroneous  inference  the  jury  might  have 
drawn  without  such  explanation. 

Further  error  is  urged  as  to  certain  portions  of  the 
cross-examination  of  appellant,  to  which  no  objections 
were  made  at  the  trial.  We  shall  therefore  not  now  con- 
sider these  matters  as  properly  assigned. 

In  rebuttal  the  state  introduced  one  Mr.  Sutherland, 
who  testified  as  follows: 

"Q.  Mr.  Sutherland,  do  you  know  of  any  plot  or  con- 
spiracy up  at  Silverton  to  railroad  Mr.  Kipley  and  Mr. 
Graham?  (Objection  as  incompetent  and  immaterial, 
and  as  no  part  of  the  case.  Overruled.  Exception.)  A. 
I  do  not.  Q.  Are  you  a  party  to  any  such  plot  or  con- 
spiracy? (Objection  same  as  above.  Overruled.  Ex- 
ception.) A.  I  am  not.  Q.  Do  you  know  Mr.  McDe- 
matt  of  Silverton?  A.  I  do.  He  is  a  storekeeper;  a 
general  storekeeper  of  dry  goods  and  groceries.  Q.  What 
is  Mr.  McDematt's  or  McDonough's  reputation  in  that 
community  as  a  peaceable  and  law-abiding  citizen  ?  (Ob- 
jection as  immaterial  and  incompetent  and  irrelevant 
Overruled.  Exception.)  A.  It  is  good,  as  far  as  I 
know." 

Error  is  urged  upon  the  overruling  of  the  above  ob- 
jections. As  heretofore  indicated,  certain  testimony  in- 
troduced by  the  defense  seemed  to  have  been  intended  to 
convey  to  the  minds  of  the  jury  the  idea  that  a  conspiracy 
existed  among  the  state's  witnesses  to  wrongfully  convict 
the  appellant.  The  witness  Sutherland  had  already  tes- 
tified for  the  state,  and  it  was  to  meet  this  line  of  ap- 
pellant's testimony,  that  the  witness  was  interrogated  as 
above,  in  rebuttal,  concerning  his  own  knowledge  of  any 
such  conspiracy.  We  do  not  think  this  was  error.  Re- 
ferring to  the  last  objection  above  noted  under  this  as- 
signment, we  find  that  the  testimony  of  the  defense  had 
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been  to  the  effect  that  a  Mr.  McDematt,  a  resident  of  SU- 
verton,  had  by  threats  sought  to  intimidate  one  of  the 
appellant's  witnesses  and  prevent  him  from  appearing  as 
a  witness  at  the  trial.  The  aforesaid  testimony  might 
have  had  the  effect  to  emphasize  the  idea  in  the  minds  of 
the  jury  that  a  sort  of  general  conspiracy  against  the  ap- 
pellant existed  at  Silverton.  Mr.  McDematt  was  not 
present  at  the  trial,  and  had  not  been  subpoenaed  by  the 
state  as  a  witness.  The  state  was  therefore  not  in  posi- 
tion to  call  upon  him  to  deny  what  had  been  stated  as 
having  been  said  and  done  by  him.  The  testimony  con- 
cerning him  had  amounted  to  an  attack  upon  his  reputa- 
tion as  a  law  abiding  citizen,  and  we  believe  under  the 
circumstances  that  it  was  not  improper  for  the  state  to 
show  his  reputation  in  that  regard  as  bearing  upon  the 
improbability  of  the  truthfulness  of  what  had  been  said 
of  him  by  appellant's  witness. 

Error  is  claimed  upon  the  admission  of  certain  state- 
ments made  by  the  prosecuting  witness  soon  after  the  al- 
leged robbery  occurred.  These  objections  are  based  upon 
the  ground  that  they  were  made  in  the  absence  of  appel- 
lant; that  they  were  not  part  of  the  re$  gestae;  that  they 
were  incompetent  because  of  the  mental  condition  of  the 
prosecuting  witness ;  and  that  they  did  not  show  any  con- 
nection of  appellant  with  the  robbery  charged.  The  evi- 
dence showed  that  the  prosecuting  witness  had  been  drink- 
ing, and  there  was  further  evidence  to  the  effect  that  he 
had  received  a  blow  and  was  knocked  down  while  out  in 
the  street;  that  he  was  afterwards  dragged  in  an  uncon- 
scious condition  from  that  place  to  the  edge  of  the  side- 
walk in  front  of  a  saloon.  Within  a  few  minutes  after 
this,  as  he  was  aroused,  the  statements  were  made.  We 
think  they  were  a  part  of  the  res  gestae,  and  were  com- 
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petent  for  that  reason,  although  made  in  the  absence  of 
the  appellant  The  weight  to  be  attached  to  them  because 
of  his  mental  condition  was  for  the  jury  to  determine  in 
connection  with  other  evidence  bearing  upon  his  condi- 
tion. The  same  was  also  true  as  to  their  tending  to  con- 
nect appellant  with  the  alleged  crime. 

We  find  no  prejudicial  error,  and  the  judgment  is  af- 
firmed. 

Mount,  Andbbs  and  Dunbar,  JJ.,  concur. 


[No.  4680.     Decided  July  8,  1908.] 

Sarah  M.  Lodge,  Appellant,  v.  James  Hamilton  Lewis, 
Respondent. 

PBOMI8SOBT    IT0TE8  —  ACTIO*   BT   INDOB8EE —  SUFFICIENCY  OF   MUT- 
EST. 

Prima  fade  ownership  of  a  promissory  note  sufficient  to  up- 
hold action  thereon  is  established  by  evidence  showing  that  it 
had  been  indorsed  to  plaintiff  and  action  thereon  brought  in 
her  own  name,  although  she  had  never  had  the  note  ia  her  actual 
possession  and  the  attorney  who  brought  suit  thereon  had  been 
selected,  not  by  herself,  but  by  the  agent  of  her  indorser. 

SAMS  —  ASSIGNMENT  —  BIGHT  OF  ASSIGNEE  TO  SUB. 

Under  Bal.  Code,  §4835,  which  provides  that  any  assignee  in 
writing  of  any  chose  in  action  may  sue  and  maintain  an  action 
thereon  in  his  own  name,  notwithstanding  the  assignor  may  have 
an  interest  In  the  thing  assigned,  but  allows  the  debtor  to  plead 
any  counterclaim  or  setoff  against  the  real  owner,  an  indorsee 
of  a  promissory  note  could  maintain  action  thereon,  even  if  title 
had  not  passed  to  the  indorsee,  and  the  question  of  the  assignee's 
right  to  the  note  could  not,  under  the  circumstances,  be  raised  by 
the  maker. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.     Reversed. 
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Benton  Embree,  for  appellant. 

Oeorge  Meade  Emory  and  E.  F.  Kienstra,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  was  an  action  upon  a  promissory  note 
made  by  respondent  and  defendant  to  one  Leander  Lodge, 
and  by  Mr.  Lodge  transferred  to  his  wife,  who  brought 
this  suit  in  her  own  name.  The  complaint  is  in  the 
usual  form.  The  answer  admits  the  making  of  the  note, 
but  denies  that  there  is  anything  due  thereon,  and  affirm- 
atively pleads  payment  In  answer  to  the  second  para- 
graph of  the  complaint,  to  the  effect  that  the  payee  be- 
fore commencing  the  action,  sold,  transferred,  and  assigned 
the  note  to  the  plaintiff,  defendant  Lewis,  in  his  answer, 
says :  "This  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations,  or  any  of 
them,  contained  therein,  and  therefore  puts  the  plaintiff 
to  the  proof  of  the  same."  Upon  trial,  after  the  conclu- 
sion of  plaintiff's  evidence,  the  defendant  Lewis  chal- 
lenged the  legal  sufficiency  of  the  evidence,  and  moved 
the  court  to  dismiss  the  action  upon  the  ground  that  the 
evidence  shows  that  the  appellant  never  had  any  owner- 
ship, possession,  or  right  of  possession  to  the  note,  for 
the  reason  that  the  note  was  never  delivered  to  her,  and 
that  the  payee,  Leander  Lodge,  is  the  sole  owner  of  the 
note.  The  court  sustained  this  motion,  and  dismissed 
the  action.     Plaintiff  appeals. 

The  sole  question  in  the  case  is  whether  or  not  the 
court  erred  in  dismissing  the  action  upon  this  ground. 
The  evidence  shows  that  the  note  was  executed  by  Frank 
Eberle  and  James  Hamilton  Lewis  and  delivered  to  Le- 
ander Lodge  in  June,  1892;  that  in  1893  Mr.  Lodge 
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moved  from  Seattle  to  California;  that  when  he  went 
away  from  Seattle  he  left  this  note,  with  other  securities, 
with  his  agent,  Mr.  Dearborn;  that  in  April,  1896,  Mr. 
Lodge  wrote  a  letter  to  Mr.  Dearborn  as  follows : 

"I  think  when  you  get  to  it  you  may  deed  all  my  prop- 
erty in  Washington  to  my  wife  Sarah  M.  Lodge,  and  also 
assign  all  my  notes  to  her.  As  I  said,  I  owe  nothing 
there,  but  I  am  working  altogether  too  hard  for  my  years, 
and,  although  now  in  good  health,  I  presume  that  I  am 
liable  to  go  suddenly  at  any  time,  and  this  action  on  my 
part  might  save  expense  and  trouble.  I  owe  Mrs.  Lodge 
about  $1,200,  so  there  can  be  a  reasonable  and  just  con- 
sideration." 

Thereupon  Mr.  Dearborn  indorsed  upon  the  bade  of 
the  note  in  suit :  **Pay  to  the  order  of  Sarah  M.  Lodge. 
Leander  Lodge,  by  W.  W.  Dearborn,  his  attorney  in  fact" 
Subsequently  in  August,  1896,  Mr.  Lodge  wrote  to  Mr. 
Dearborn  as  follows: 

"If  you  think  best  to  give  the  notes  you  spoke  of  to  an 
attorney  or  any  of  the  others,  do  so,  only  have  it  stipu- 
lated :  no  collection,  no  pay.  Hon.  James  Hamilton  Lew- 
is surely  ought  to  pay." 

Thereupon  Mr.  Dearborn  delivered  the  note  to  S.  T. 
Williams,  an  attorney  in  Seattle,  who  brought  this  action 
in  the  name  of  Mrs.  Lodge.  The  note  did  not  pass  out 
of  the  possession  of  Mr.  Dearborn  until  it  was  delivered 
by  him  to  Mr.  Williams.  Mrs.  Lodge  had  not  had  actual 
possession  of  it,  nor  had  she  had  any  communication  with 
Mr.  Dearborn  about  it  The  foregoing  is  the  substance 
of  plaintiffs  evidence. 

The  indorsement  on  the  note  was  prima  facie  evidence 
of  the  fact  that  the  plaintiff  was  the  payee.  Yakima  Na- 
tional Batik  v.  Knipe,  6  Wash.  348  (33  Pac.  834) ; 
Brooks  v.  JamAs,  16  Wash.  335  (47  Pac.  751);  Seattle 
National  Bank  v.  Emmons,  16  Wash.  585  (48  Pac.  262). 

13-32  wash. 
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It  is  probably  true,  as  argued  by  respondent,  that  deliv- 
ery of  possession  was  necessary  to  complete  the  assign- 
ment. But  where  the  plaintiff's  attorney  has  possession 
of  the  note,  and  introduces  the  same  in  evidence,  it  must 
be  presumed  that  he  came  lawfully  by  it,  and  that  his 
possession  is  the  possession  of  the  plaintiff.  When  Mr. 
Dearborn,  by  resquest  of  Leander  Lodge,  delivered  the 
note  to  Mr.  Williams  to  bring  suit  upon  it,  such  delivery 
will  be  held  to  be  a  delivery  to  the  plaintiff,  in  the  ab- 
sence of  direct  evidence  showing  it  was  not  so  intended. 
It  is  true,  Mr.  Williams  was  selected  by  Mr.  Dearborn  as 
the  attorney  to  bring  the  suit,  but,  if  he  had  been  selected 
by  Mr.  Lodge,  and  had  brought  the  suit  in  the  name  of 
Mrs.  Lodge,  he  would  still  be  the  plaintiff's  attorney  for 
the  purpose  of  this  action,  and  the  delivery  of  the  note  to 
him  by  Mr.  Lodge  would  be  held  to  be  a  delivery  to  Mrs. 
Lodge,  unless  it  clearly  appears  that  such  was  not  intended 
to  be  the  result  It  does  not  so  appear  in  this  case.  The 
plaintiff  was  certainly  authorized  to  maintain  the  action 
under  §  4835,  Bal.  Code,  which  provides,  in  substance, 
that  any  assignee  of  any  chose  in  action  may,  by  virtue 
of  such  assignment  in  writing,  sue  and  maintain  an  ac- 
tion thereon  in  his  own  name,  notwithstanding  the  assignor 
may  have  an  interest  in  the  thing  assigned ;  provided,  that 
any  debtor  may  plead  in  defense  a  counterclaim  or  offset, 
if  held  by  him  against  the  real  owner.  Under  this  sec- 
tion, if  Mrs.  Lodge  had  no  real  interest  in  the  note,  but 
was  simply  the  assignee  thereof,  she  might  maintain  the 
action.  McDaniel  v.  Pressler,  3  Wash.  636  (29  Pac. 
209) ;  Riddell  v.  Prichard,  12  Wash.  601  (41  Pac.  905). 
On  the  question  as  to  whether  or  not  the  plaintiff  was 
the  owner  and  holder  of  the  note,  this  court  said,  in  Seat- 
tle National  Bank  v.  Emmons,  supra : 
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".  .  .  it  seems  to  us  that  this  is  a  question  which, 
outside  of  any  right  of  off-set  or  counterclaim  which  the 
appellant  may  have,  cannot  be  raised  by  the  maker  of  the 
note.  These  are  questions  that  are  more  interesting  to  the 
assignor  and  the  assignee. " 

Especially  is  this  true  where  no  rights  of  the  maker 
are  molested,  and  where  the  result  of  the  case  is  conclu- 
sive upon  the  parties  to  both  the  note  and  the  action,  as 
is  the  case  before  us.  It  was,  therefore,  error  to  sustain 
the  motion. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Fullerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 


[No.  4687.    Decided  July  8,  1808.] 

Cora  B.  Sturgeon,  Appellant,  v.  Simon  G.  Wightman 
et  ux.,  Respondents. 

ACCOUNT    STATED  —  SUFFICIENCY    OF    EVIDENCE  —  NONSUIT. 

In  an  action  upon  an  account  stated  the  grant  of  a  nonsuit 
was  improper  where  plaintiff's  evidence  tended  to  show  an 
agreement  for  the  payment  of  a  stipulated  sum  at  a  specified 
date,  and  expressly  denied  the  contention  of  defendants  that  the 
agreement  was  for  the  payment  of  the  sum  in  monthly  install- 
ments. 

SAME  —  ACTION   TO  RECOVER  MONEY  PAID  ON   RESCINDED  CONTRACT  OF 
CONVEYANCE  —  TENDER  OF  RECONVEYANCE. 

In  an  action  upon  an  account  stated  to  recover  money  paid 
upon  a  contract  for  a  conveyance,  where  the  contract  had  been 
rescinded  by  agreement  of  the  parties,  a  reconveyance  or  tender 
of  reconveyance  is  not  necessary  in  order  to  entitle  plaintiff  to 
recover. 

Appeal  from  Superior  Court,  King  County. — Hon.  Ar- 
thur E.  Griffin,  Judge.      Reversed. 
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Bytrs  &  Byers,  for  appellant 

Root,  Palmer  &  Brown,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  upon  an  account  stated. 
After  the  issues  were  made  up  and  the  cause  came  on  for 
trial,  plaintiff  introduced  her  evidence  and  rested.  De- 
fendants moved  for  nonsuit,  which  the  court  granted,  and 
thereupon  dismissed  the  action.  From  this  order  plain- 
tiff appeals. 

The  complaint  is  in  the  usual  form,  charging  an  ac- 
count stated.  It  alleges  that  on  or  about  December  10, 
1901,  an  account  was  stated  between  plaintiff  and  de- 
fendants, in  which  was  found  due  the  plaintiff  from  de- 
fendants the  sum  of  $490,  which  defendants  agreed  to 
pay;  that  defendants  subsequently  paid  $287,  and  there 
was  a  balance  du«  of  $303.  Defendants,  in  their  answer, 
denied  the  account,  and  set  up  affirmatively  that  on  or 
about  December  10,  1901,  defendant  S.  G.  Wightman 
entered  into  a  contract  with  plaintiff,  whereby  plaintiff 
agreed  to  purchase  a  certain  lot  in  Seattle  for  $1,200, 
$70  of  which  was  paid  down,  and  the  balance  was  to  be 
paid  in  monthly  payments  of  $20  each;  that  thereafter, 
in  December,  1901,  when  plaintiff  had  paid  the  sum  of 
$490  on  said  contract,  plaintiff  and  defendant  S.  G. 
Wightman  entered  into  an  oral  agreement  whereby  said 
defendant  agreed  to  refund  to  plaintiff  the  sum  she  had 
paid,  less  $175,  which  was  to  be  charged  against  plaintiff 
for  the  use  of  the  property,  the  balance  to  be  refunded 
in  monthly  payments  of  $20  each;  that  it  was  then  un- 
derstood and  agreed  that  the  first  named  contract  was 
thereby  terminated  and  rescinded;  that  subsequently 
plaintiff  recorded  the  first  named  contract  in  the  office  of 
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the  county  auditor,  and  has  not  canceled  or  released  the 
same  of  record;  that  said  defendant  has  overpaid  plain- 
tiff $23.  Defendants  prayed  for  judgment  for  the  $23 
and  for  a  cancellation  of  the  contract  The  plaintiff  in 
reply  denied  the  agreement  to  deduct  the  $175,  or  any 
sum,  for  the  use  of  the  property,  and  denied  that  the  pay- 
ments were  to  be  made  by  defendant  in  installments,  but 
admitted  a  rescission  of  the  former  contract  to  purchase 
the  lot,  and  disclaimed  any  right,  title,  or  interest  therein. 
The  foregoing  are  substantially  the  issues  in  the  case  as 
set  forth  in  the  pleadings. 

On  the  trial,  plaintiff's  agent,  who  transacted  most  of 
the  business  for  her,  testified  directly  and  positively  that 
on  or  about  December  10,  1901,  the  parties  entered 
into  an  agreement  to  rescind  the  former  contract,  and 
that  the  defendants  agreed  to  repay  the  sum  of  $490  to 
the  plaintiff,  which  sum  was  to  be  paid  on  December  15, 
1901.  On  that  date  the  defendant  S.  G.  Wightmanpaid$10, 
and  subsequently  made  other  payments  on  the  account 
Plaintiff  herself  testified  that  on  February  14,  1902,  she 
called  on  Mr.  Wightman,  and  they  figured  up  what  had 
been  paid  on  the  account,  and  found  the  amount  to  be 
$237;  that  subsequently  other  sums  were  paid.  Both 
witnesses  denied  that  there  was  any  agreement  to  deduct 
anything  from  the  $490  for  rent,  or  that  there  was  any 
agreement  for  monthly  payments.  This  evidence  is  cer- 
tainly prima  facie  evidence  of  an  account  stated,  and  was 
sufficient  to  take  the  case  to  the  jury. 

Respondents  argue  that  the  appellant  is  not  entitled 
to  recover,  because  she  has  not  reconveyed  or  tendered  a 
reconveyance  of  the  lots  to  respondents.  This  is  not  an 
action  to  rescind  the  contract  for  the  purchase  of  the  lot. 
Both  appellant  and  respondents  in  their  pleadings  agree 
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that  that  contract  has  been  rescinded.  It  is,  therefore, 
of  no  force;  and  appellant,  in  her  reply,  expressly  dis- 
claims any  right,  title,  or  interest  in  the  lot.  It  nowhere 
appears  that  there  was  any  conveyance  of  the  lot  to  appel- 
lant. There  was  only  a  contract  to  convey,  which  con- 
tract is  rescinded.  The  authorities  cited,  to  the  effect 
that,  in  order  to  obtain  a  rescission,  the  plaintiff  must 
tender  a  reconveyance  of  property  received,  do  not  apply 
here. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Fullebton,  C.  J.,  and  Hadley,  Andebs  and  Dunbab, 
JJ.,  concur. 


[No.  4698.     Decided  July  8,  1903.] 

Chables  S.  HracHMAN,  Appellant,  v.  Isaac  W.  Andeb- 
son  et  ah,  Respondents. 

LIMITATION  OF  ACTIONS  —  SUSPENSION  BY  STATUTORY  PROHIBITION. 

The  fact  that  a  mortgagee  delayed  the  bringing  of  a  personal 
action  against  the  indorsers  on  the  note  secured  by  the  mort- 
gage until  after  the  conclusion  of  the  foreclosure  proceeding  would 
not  operate  as  a  suspension  of  the  statute  of  limitations  under 
Bal.  Code,  §4812,  which  provides  that  "when  the  commence- 
ment of  an  action  is  stayed  by  injunction  or  a  statutory  prohi- 
bition, the  time  of  the  continuance  of  the  injunction  or  prohibition 
shall  not  be  a  part  of  the  time  limited  for  the  commencement  of 
the  action/'  by  reason  of  the  fact  that  the  mortgagee  is  prohib- 
ited by  Id.,  §  5893,  from  prosecuting  any  other  action  for  the 
same  debt  while  foreclosing  his  mortgage,  inasmuch  as  the  rem- 
edy was  open  to  the  mortgagee  of  including  the  personal  action 
with  the  foreclosure  proceeding. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.    Affirmed. 
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E.  B.  York,  for  appellant: 

A  statutory  prohibition  suspends  the  running  of  the 
statute  of  limitations.  Hoff  v.  Funhenstein,  54  Cal.  233 ; 
Blaskower  v.  Steel,  23  Ore.  106;  Brehm  v.  Mayor,  etc., 
of  New  York,  104  K".  Y.  186  (10  K  E.  158) ;  Moore  v. 
Smith,  7  S.  E.  485;  Hall  v.  Brennan,  64  Hun,  394  (19 
N.  Y.  Supp.  623) ;  St  Paid,  M.  &  M.  By.  Co.  v.  Ole- 
son,  91  K  W.  294;  Gordon  v.  Gilfoil,  99  TJ.  S.  168  (25 
L.  ed.  383). 

A  promise  by  the  obligor  that,  if  the  obligee  would 
delay  proceedings  to  collect,  he  should  have  the  same 
rights  for  the  period  delayed  that  he  then  had,  is  a  waiver 
of  the  statute  of  limitations  for  the  stipulated  period. 
Webber  v.  Williams  College,  23  Pick.  302. 

George  Ladd  Munn,  Beid  &  Meade,  B.  S.  Grosscup  and 
.4.  G.  Avery,  for  respondents: 

A  statutory  prohibition,  to  be  effective,  must  be  one 
which  arises  outside  of  a  creditor's  volition.  He  cannot 
by  his  affirmative  action  create  such  a  condition  as  to 
bring  himself  apparently  within  its  terms,  and  then  say 
it  was  not  himself,  but  the  statute,  which  worked  the 
prohibition.  A  debtor's  right  to  have  claims  enforced 
before  they  become  stale  and  his  evidence  of  defense  lost 
is  not  to  be  defeated  by  any  such  subterfuge.  Siegfried 
v.  New  York,  etc.,  B.  B.  Co.,  34  K  E.  331;  Kirby  v. 
Lake  Shore  &  M.  S.  By.  Co.,  120  U.  S.  130  (30  L.  ed. 
569)  ;  Merrill  v.  Town  of  Monticello,  66  Fed.  165;  Walk- 
er v.  Peay,  22  Ark.  103;  Null  v.  White  Water  Valley 
Canal  Co.,  4  Ind.  431 ;  Bauserman  v.  Charlott,  26  Pac. 
1051 ;  Spokane  County  v.  Prescott,  19  Wash.  425 ;  Palm- 
er v.  Palmer,  24  Am.  Rep.  609. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Plaintiff  brought  this  action  in  the, lower 
court  to  recover  upon  five  promissory  notes.  The  de- 
fendants appeared  separately  and  demurred  to  the  amend- 
ed complaint,  upon  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  also 
upon  the  ground  that  the  action  was  not  commenced 
within  the  time  limited  by  law.  These  demurrers  were 
sustained.  The  plaintiff  elected  to  stand  upon  his  com- 
plaint, and  the  action  was  dismissed.  From  the  order 
of  dismissal,  plaintiff  appeals. 

It  will  be  necessary  to  consider  only  the  last  ground  of 
demurrer.  The  facts  stated  in  the  complaint  are  sub- 
stantially as  follows:  On  November  27,  1891,  the  Point 
Defiance  Railway  Company  executed  and  delivered  to 
Henry  Wood  five  negotiable  promissory  notes  for  $10,000 
each,  due  one  year  from  date.  Each  of  respondents,  be- 
fore delivery  of  the  notes,  joined  in  the  execution  of  an 
indorsement  on  the  back  of  each  note  as  follows : 

"We  hereby  severally  join  in  the  execution  of  the  with- 
in note  as  original  makers  thereof  and  waive  presenta- 
tion and  protest  notice." 

The  railway  company,  at  the  time  of  the  making  of  the 
notes,  and  as  security  for  the  payment  thereof,  executed 
and  delivered  to  the  payee  a  mortgage  upon  its  railway 
franchises,  equipment,  etc.,  in  the  city  of  Tacoma.  There- 
after, and  before  maturity,  the  payee  assigned  and  trans- 
ferred the  notes  and  mortgage  to  the  appellant.  The 
fourth  paragraph  of  the  amended  complaint  is  as  follows : 

"That  said  promissory  notes  were  not  paid  at  the  ma- 
turity thereof,  nor  any  of  them,  nor  any  part  of  any  of 
them,  and  in  January,  1894,  payment  thereof  being  still 
in  default,  plaintiff  placed  said  notes  and  mortgage  in  the 
hands  of  Charles  S.  Fogg,  an  attorney,  residing  at  Ta- 
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coma,  Washington,  with  directions  to  bring  suit  upon  said 
notes  and  mortgage.  That  defendants  herein,  and  each 
of  them,  were  then  desirous  and  anxious,  and  it  was  a 
matter  of  interest,  value  and  importance  to  said  defend- 
ants that  plaintiff  should  first  exhaust  his  remedy  against 
the  mortgaged  property,  and,  if  possible,  obtain  satisfac- 
tion of  his  claim  out  of  the  mortgaged  property  without 
first  enforcing  the  individual  liability  of  the  defendants 
upon  said  notes,  and  without  making  them  parties  defend- 
ant to  the  foreclosure  suit  which  plaintiff  was  then  pre- 
paring to  commence.  The  plaintiff  thereupon,  and  in 
compliance  with  the  express  desires  and  request  of  the 
defendants  herein,  and  in  consideration  of  their  agreement 
and  promises  that  by  his  proceeding  in  such  manner  these 
defendants  would  not  claim  that  they  were  released  or 
discharged  from  any  liability  to  the  plaintiff  by  so  doing, 
caused  his  said  attorney  to  prepare  a  bill  of  complaint  for 
the  foreclosure  of  said  mortgage,  making  the  mortgagor 
corporation  a  party  defendant  and  omitting  the  defend- 
ants in  this  action ;  that  said  bill  of  complaint  alleged  the 
execution  and  delivery  of  said  notes  and  mortgage,  and 
their  assignment  to  the  plaintiff,  that  each  and  every  of 
said  notes  was  due  and  unpaid,  and  asked  for  the  ap- 
pointment of  a  receiver  of  the  mortgaged  property,  the 
foreclosure  of  the  mortgage  and  sale  of  the  property,  and 
payment  of  said  notes,  with  interest  and  costs,  from  the 
proceeds  of  said  sale;  that  said  bill  of  complaint  was 
exhibited  to  the  mortgagor  and  the  defendants  herein,  and 
an  answer  of  the  mortgagor  to  said  bill  was  prepared  and 
executed  by  the  mortgagor,  in  which  the  execution  and 
delivery  of  said  notes  and  mortgage,  their  subsequent  as- 
signment to  plaintiff,  and  that  said  notes  were  due  and 
unpaid,  was  admitted,  and  consenting  to  the  appointment 
of  a  receiver  and  the  entry  of  a  decree  of  foreclosure  as 
prayed ;  also  a  decree  of  foreclosure  was  drawn  ready  for 
the  judge's  signature,  and  an  order  appointing  a  receiver 
of  said  property,  and  all  of  said  papers  were  by  consent 
of  all  parties  placed  in  the  hands  of  said  Charles  S.  Fogg. 
That  thereupon,  on  the  5th  day  of  February,  1894,  a  stip- 
ulation, in  writing  was  made,  signed,  sealed,  and  deliv- 
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ered,  by  and  between  this  plaintiff  and  his  said  attorney, 
and  said  mortgagor  and  the  defendants  herein,  whereby 
it  was  expressly  stipulated  and  agreed  that  said  Fogg 
might  file  said  bill  of  complaint  and  answer,  and  procure 
the  court  to  sign  said  order  appointing  a  receiver  and  said 
decree  foreclosing  said  mortgage  at  any  time  he  might 
desire;  and  it  was  therein  further  stipulated  that  the 
plaintiff  would  not  proceed  against  the  defendants  to 
enforce  their  liability  upon  said  notes  until  on  or  after 
the  1st  day  of  May,  1894,  and  that  such  extension  should 
in  no  wise  release  any  of  the  parties  to  said  notes,  and  that 
the  defendants  thereby  agreed  that  the  institution  of  said 
foreclosure  suit  and  the  foreclosure  of  said  mortgage  in 
such  manner  should  not  be  considered  or  construed  as  a 
waiver  or  release  of  the  right  to  proceed  against  them; 
that  all  of  the  defendants  herein  signed  said  stipulation, 
except  the  defendant  Mildred  F.  Wallace,  and  it  was  in 
said  stipulation  provided  that  the  failure  of  any  of  the 
defendants  herein  to  sign  said  stipulation  should  not  af- 
fect the  liability  of  those  who  did  sign,  but  that  those 
signing  should  be  bound  the  same  as  though  all  had 
signed." 

It  is  then  averred  that  the  appellant  kept  and  per- 
formed all  of  the  terms  of  said  stipulation  upon  his  part, 
and  that  the  respondents  have  received,  accepted,  and  en- 
joyed all  of  the  benefits  for  which  they  stipulated;  that 
appellant  instituted  said  foreclosure  suit  against  the  mort- 
gagor corporation,  omitting  the  respondents  herein,  and 
diligently  prosecuted  the  same  in  the  superior  and  su- 
preme courts,  and  did  all  in  his  power  with  diligence  and 
in  good  faith  to  collect  the  full  amount  of  his  claim  from 
the  mortgaged  property;  that  the  superior  court  decreed 
appellant's  mortgage  was  the  first  lien  on  the  mortgaged 
property,  and  said  mortgaged  property  was  sold  under 
decree  of  foreclosure,  and  the  proceeds  paid  into  court, 
and,  by  the  terms  of  said  decree  of  the  superior  court,  ap- 
pellant was  entitled  to  and  did  receive  the  full  amount  of 
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his  claim,  principal,  interest,  costs,  and  attorney's  fees; 
that  one  John  C.  Lewis,  trustee,  the  holder  of  a  second 
mortgage  upon  said  property,  and  a  defendant  in  said  fore- 
closure suit,  appealed  from  the  decree  of  foreclosure  to 
this  court,  and  this  court  modified  the  decree  of  the  supe- 
rior court  in  respect  to  certain  of  the  rolling  stock,  and 
held  that  the  Lewis  mortgage  was  a  first  lien  thereon,  and 
remanded  the  cause  to  the  superior  court  for  further  pro- 


"Thereafter,  it  appearing  in  said  foreclosure  suit  in  this 
(superior)  court  that  the  plaintiff  would  be  compelled  to 
refund  a  portion  of  the  sum  which  he  had  received  in  sat- 
isfaction of  his  claim  from  the  proceeds  of  sale  of  the 
mortgaged  property,  plaintiff,  by  leave  of  court,  filed  in 
said  foreclosure  suit  and  caused  to  be  served  upon  the  de- 
fendants herein  an  amended  complaint  making  the 
defendants  herein  parties  defendant,  and  praying  that 
these  defendants  be  brought  into  said  cause  and  a  judg- 
ment rendered  against  them  and  in  favor  of  the  plaintiff 
for  whatever  sum  this  plaintiff  should  be  adjudged  to  pay 
to  said  John  C.  Lewis,  trustee;  and  shortly  thereafter 
plaintiff,  by  leave  of  court,  filed  a  second  supplemental 
and  amended  complaint  in  said  suit  The  defendants 
herein  were  duly  summoned  to  appear  and  answer  to  said 
amended  complaint,  and  in  due  time  appeared  therein, 
and  on  or  about  January  17,  1900,  the  defendants  herein 
served  and  filed  their  demurrers  to  said  second  amended 
and  supplemental  complaint,  upon  the  ground  that  the 
same  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  them,  and  other  grounds;  and  upon  the 
argument  of  said  demurrers  the  court,  on  April  21,  1900, 
sustained  said  demurrers  upon  the  ground  that  at  that 
time  plaintiff  had  not  yet  been  ordered  or  decreed  to 
refund  or  pay  over  to  said  Lewis  any  part  of  the  money 
received  by  plaintiff  in  satisfaction  of  his  claim  out  of 
the  proceeds  of  the  sale  of  the  mortgaged  property,  but 
that,  on  the  contrary,  plaintiff  still  retained  the  full 
amount  thereof  in  his  possession,  and  that  the  proceeding 
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in  said  suit  against  the  defendants  herein  was  then  pre- 
mature; and  thereupon  on  April  21,  1900,  defendants 
herein  were  dismissed  from  that  suit" 

It  is  then  alleged  that  thereafter,  on  December  18, 
1900,  the  superior  court  entered  its  decree  in  said  fore- 
closure suit,  adjudging  that  plaintiff  must  refund  and 
pay  to  said  Lewis,  trustee,  of  the  funds  received  by  plain- 
tiff from  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty in  satisfaction  of  hia  claim,  the  sum  of  $5,000,  and 
at  the  same  time  decreed  that  the  entry  of  satisfaction  of 
plaintiff's  judgment  in  said  foreclosure  suit  be  modified 
and  corrected  so  as  to  show  a  deficiency  of  said  sum  of 
$5,000,  with  interest  from  January  18,  1895,  at  the  rate 
of  eight  per  cent  per  annum ;  that  prior  to  the  commence- 
ment of  this  action  plaintiff  paid  said  sum  to  said  Lewis, 
and  secured  the  modification  of  the  entry  in  the  execution 
docket  so  as  to  show  a  deficiency  as  above  specified.  It  is 
then  alleged  that  said  foreclosure  suit  was  pending,  and 
was  diligently  and  in  good  faith  prosecuted  by  appellant, 
and  was  not  finally  determined  until  December  18,  1900, 
when  the  final  decree  of  the  superior  court  was  made  and 
entered  therein;  that  the  Point  Defiance  Railway  Com- 
pany lost  all  its  property  and  franchises  in  the  foreclosure 
suit,  and  has  been  ever  since  insolvent,  and  without  means 
or  property  of  any  kind,  and  ceased  to  do  business;  that 
no  action  or  proceeding  at  law  is  now  being  prosecuted, 
or  has  ever  been  brought  or  had,  for  the  recovery  of  the 
indebtedness  evidenced  by  said  promissory  notes  or  any 
part  thereof,  and  appellant  is  not  now  seeking  to  obtain 
satisfaction  or  execution  upon  said  decree  of  foreclosure; 
that  there  is  now  due  and  owing  to  plaintiff  from  the  de- 
fendants the  sum  of  $5,000,  with  interest  at  eight  per 
cent  per  annum  from  the  18th  day  of  January,  1895, 
and  an  attorney's  fee  of  five  per  cent,  upon  the  amount 


HINCHMAN  v.  ANDERSON.  205 

Jnl7,1903.]         Opinion  of  the  Court— Mount,  J. 

which  may  be  found  due.  It  will  be  observed  that  the 
notes  Bued  on  were  made  on  November  27,  1891,  and  ma- 
tured one  year  thereafter.  In  1894  an  action  was  begun 
against  one  of  the  makers,  viz.,  the  railway  company, 
to  foreclose  the  mortgage.  These  defendants  were  not 
parties  thereto.  But  these  defendants,  before  the  action 
was  begun,  entered  into  a  stipulation  to  the  effect  that  the 
appellant  would  not  proceed  to  enforce  liability  against 
the  defendants  herein  until  after  May  1,  1894,  and  that 
such  extension  should  not  have  the  effect  to  release  any 
of  the  makers  of  said  notes.  Subsequently,  during  the 
pendency  of  that  suit,  the  appellant  attempted  to  make 
these  defendants  parties  thereto,  but  was  unsuccessful. 
Thereafter,  in  December,  1900,  that  suit  was  terminated, 
and  the  appellant  was  required  to  refund  $5,000  on  ac- 
count of  the  property  sold  under  the  original  decree 
therein,  and  this  action  is  to  recover  that  amount  as  a 
deficiency  upon  the  notes. 

Since  this  action  was  not  begun  until  the  year  1901,  it 
is  perfectly  clear  that  more  than  six  years  have  run 
against  the  notes,  both  from  the  maturity  thereof  in  No- 
vember, 1892,  and  from  the  date  fixed  by  the  stipulation, 
viz.,  May  1,  1894.  In  order  to  avoid  the  statute  of  limi- 
tations, appellant  contends  that  the  statute  was  suspended 
by  the  commencement  of  the  mortgage  foreclosure  suit  in 
April,  1894,  by  virtue  of  §§  5893  and  4812  Bal.  Code. 
These  sections  are  as  follows: 

"5893.  The  plaintiff  shall  not  proceed  to  foreclose  his 
mortgage  while  he  is  prosecuting  any  other  action  for  the 
same  debt  or  matter  which  is  secured  by  the  mortgage,  or 
while  he  is  seeking  to  obtain  execution  of  any  judgment 
in  such  other  action;  nor  shall  he  prosecute  any  other  ac- 
tion for  the  same  matter  while  he  is  foreclosing  his  mort- 
gage or  prosecuting  a  judgment  of  foreclosure." 

"4812.    When  the  commencement  of  an  action  is  stayed 
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by  injunction  or  a  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition  shall  not  be 
a  part  of  the  time  limited  for  the  commencement  of  the 
action." 

This  last  section  clearly  provides  that  where  the  com- 
mencement of  an  action  is  stayed  by  injunction  or  statu- 
tory prohibition,  then  the  statute  of  limitations  ceases  to 
run.  It  applies  to  cases  where,  for  some  reason  beneficial 
to  the  debtor,  the  commencement  of  the  action  is  prohib- 
ited; such  as  administrators,  as  in  the  case  of  Briglvam- 
Hopkins  Co.  v.  Gross,  30  Wash  277  (70  Pac.  480).  It 
does  not  apply  to  cases  where  the  creditor  may  voluntarily 
select  one  remedy  which  alone  can  be  prosecuted.  The 
commencement  of  an  action  cannot  be  said  to  be  prohibited 
when  the  plaintiff  is  at  liberty  to  pursue  the  action  in 
one  of  two  or  more  different  forms.  Section  5893  was 
enacted  to  prevent  a  multiplicity  of  suits  for  the  same 
debt  at  the  same  time.  It  prohibits  the  foreclosure  of  a 
mortgage  while  the  plaintiff  is  pursuing  another  action 
for  the  same  debt  It  also  prohibits  any  other  action  for 
the  same  debt  while  the  plaintiff  is  foreclosing  a  mort- 
gage. In  other  words,  two  separate  actions  cannot  be 
maintained  at  the  same  time  for  the  collection  of  the  same 
debt  But  this  section  does  not  prohibit  the  commence- 
ment of  an  action.  The  plaintiff  may  select  his  remedy. 
He  may  bring  an  action  at  law  upon  the  notes,  or  he  may 
bring  an  action  in  equity  to  foreclose  his  mortgage.  He 
cannot  maintain  both  actions  independently  at  the  same 
time.  This  section  did  not  prevent  the  plaintiff  from 
making  all  the  parties  to  the  notes  parties  to  the  action 
and  proceeding  against  all  in  one  action.  It  simply  pro- 
hibited the  plaintiff  from  splitting  up  his  cause  of  action 
and  maintaining  two  separate  actions  for  the  same  debt 
at  the  same  time.     He  had  his  election  of  remedies.     In 
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either  remedy  he  was  at  liberty  to  join  all  the  makers  of 
the  note  in  one  action,  or,  since  the  notes  were  joint  and 
several  notes,  he  was  at  liberty  to  proceed  against  any  one 
of  the  makers  without  joining  the  others.  He  was  not 
prohibited  from  bringing  his  action.  He  was  at  liberty 
to  pursue  either  of  the  remedies.  He  voluntarily  pursued 
his  remedy  to  foreclose  the  mortgage  against  one  of  the 
makers.  Where  a  party  has  a  choice  of  remedies  and 
makes  his  election,  the  statute  does  not  cease  to  run  as  to 
other  remedies.  Garrett  v.  Bicklin,  78  Iowa,  115  (42  N. 
W.  621)  ;  Hanna  v.  Kasson,  26  Wash.  568  (67  Pac.  271). 
In  Hanna  V.  Kasson,  supra,  where  an  action  was  brought 
and  judgment  entered  upon  notes  secured  by  a  mortgage, 
and  subsequently  an  action  was  brought  to  foreclose  the 
mortgage,  we  held  that  the  entry  of  the  judgment  could 
not  have  the  effect  to  extend  the  statute  of  limitations  as 
to  a  right  of  action  upon  the  mortgage.  If  an  action  upon 
the  notes  does  not  suspend  the  statute  as  to  the  remedy 
upon  the  mortgage,  an  action  to  foreclose  the  mortgage 
certainly  does  not  suspend  the  statute  as  to  a  remedy 
upon  the  notes.  The  rule  must  apply  the>same  in  both 
cases.  These  sections  above  quoted  do  not  have  the  effect 
contended  for  by  appellant.    The  action  is  clearly  barred. 

The  judgment  is  therefore  affirmed. 

Fuixerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 
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Union  Bank,  Respondent,  v.  Petee  B.  Nelson,  Appel- 
lant 

JUDGMENTS  —  BBS  JUDICATA  —  MISTAKEN  MOTION  FOB  N0N8UTT  —  EP- 
FECT. 

A  judgment  of  nonsuit  on  motion  therefor,  which  was  granted 
on  the  ground  that  the  plaintiff  failed  to  prove  its  corporate  ca- 
pacity, the  findings  of  fact  and  conclusions  of  law  showing  that 
the  merits  of  the  controversy  were  not  considered,  but  they  and 
the  Judgment  all  reciting  the  making  and  sustaining  of  the  motion 
for  nonsuit,  would  not  be  res  judicata  as  to  a  second  action, 
although  defendant  might  have  been  entitled  to  a  judgment  on 
the  merits,  in  case  of  the  proper  motion  therefor. 

Appeal  from  Superior  Court  Spokane  County. — Hon. 
Leandee  H.  Pbathee,  Judge.    Affirmed. 

Adolph  Munter,  for  appellant. 
E.  H.  Belden,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fulleeton,  C.  J. — This  is  an  action  upon  a  promis- 
sory note.  To  the  complaint,  which  is  in  the  usual  form, 
the  appellant  answered,  pleading,  among  other  defenses, 
a  former  judgment  rendered  in  an  action  had  between 
the  parties  upon  the  same  cause  of  action.  Issue  was  taken 
upon  the  answer  and  the  cause  tried  before  the  court  with- 
out the  intervention  of  a  jury,  resulting  in  a  finding  and 
judgment  for  the  respondent. 

The  only  question  brought  here  is  the  sufficiency  of  the 
proofs  to  sustain  the  plea  of  res  judicata.  These  proofs 
consist  of  the  record  in  the  former  action.  It  appears 
therefrom  that  after  the  plaintiff  had  introduced  its 
evidence  and  rested,  the  defendant  moved  for  a  judgment 
of  nonsuit  against  the  plaintiff,  which  the  court  granted 
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on  the  ground  that  the  plaintiff  had  failed  to  prove  its 
corporate  capacity,  making  a  finding  of  fact  to  that  ef- 
fect, on  which  it  entered  judgment.  The  appellant  claims 
now  that  his  motion  in  the  former  action  was,  in  effect,  a 
motion  for  a  judgment  on  the  evidence,  and  that  the  court 
ought  to  give  it  that  effect,  and  that  the  judgment  is  in 
fact  a  judgment  on  the  merits,  and  not  a  judgment  of 
nonsuit.  Noticing  the  latter  part  of  the  claim  first, 
plainly  the  appellant  is  mistaken  as  to  the  effect  of  the 
judgment  While  it  is  not  in  form  that  prescribed  by  the 
Code  for  a  judgment  of  nonsuit,  the  record  does  not 
leave  it  in  doubt  that  it  was  so  intended.  The  appellant 
moved  for  a  nonsuit,  and  it  was  this  motion,  so  the  record 
recites,  that  the  court  granted.  The  findings  of  fact  and 
conclusions  of  law  both  show  that  the  merits  of  the  con- 
troversy between  the  parties  were  not  considered,  and  these 
and  the  judgment  all  recite  the  making  and  sustaining  of 
the  motion  for  nonsuit.  As  to  the  other  part  of  the 
claim,  the  court  will  not,  under  these  conditions,  give  the 
judgment  any  greater  effect  than  it  was  intended  to  have. 
The  judgment  was  sufficiently  harsh  as  it  was.  The  cause 
was  being  tried  before  the  court  without  a  jury,  and  it 
would  seem  that  it  would  not  have  been  anything  more 
than  the  exercise  of  a  sound  discretion  for  the  court  to 
have  granted  the  plaintiffs  motion  for  a  new  trial,  and 
not  subjected  it  to  the  costs  of  another  action  for  a  mis- 
take of  so  technical  a  character.  As  the  judgment  relied 
upon  was  a  judgment  of  nonsuit  and  not  a  judgment  upon 
the  merits,  it  is  not  a  bar  to  this  action. 

The  judgment  appealed  from  will  therefore  be  affirmed. 

Hadley,  Mount,  Dunbar  and  Anders,  J.T.,  concur. 

14-32  WASH. 
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[No.  4657.     Decided  July  9.  1903.] 

Henry  Wax,  as  Trustee,  Respondent,  v.  Northern  Pa- 
cific Railway  Company  et  dL,  Appellants. 

APPEAL  —  NOTICE  —  FAILUBE  TO  8EBVE  CODEFENDANT. 

Failure  of  appellant  to  serve  notice  of  appeal  on  a  codefendant 
who  does  not  join  in  the  appeal  is  ground  for  its  dismissal. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emory,  Judge.    Appeal  dismissed. 

H.  E.  Foster,  for  appellant 

Struve,  Allen,  Hughes  &  McMicken,  for  respondent. 

Per  Curiam. — The  respondent,  who  was  plaintiff  be- 
low, brought  this  action  against  the  Northern  Pacific  Rail- 
way Company  and  C.  C.  Cooper,  as  defendants,  to  recover 
certain  personal  property  alleged  to  belong  to  the  estate  of 
one  Harry  Winters,  of  which  the  respondent  was  trustee  in 
bankruptcy,  which  personal  property,  it  was  alleged,  the 
defendants  wrongfully  and  unlawfully  withheld  from  the 
possession  of  the  respondent  The  defendants  appeared 
separately  and  by  separate  counsel  and  separately  ans- 
wered to  the  merits  of  the  controversy.  A  trial  was  there- 
after had,  resulting  in  a  judgment  for  the  respondent 
The  defendant  C.  C.  Cooper  appealed  from  the  judgment, 
but  did  not  serve  her  notice  of  appeal  on  her  co-defendant, 
and  the  respondent  moves  to  dismiss  the  appeal  for  that 
reason.  The  motion  must  be  granted.  Under  the  statute 
and  the  repeated  rulings  of  this  court,  such  an  omission 
is  fatal  to  the  right  to  have  the  case  heard  on  appeal.  Ap- 
peal dismissed. 
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[No.  4633.     Decided  July  10,  1903.] 

Jerky  S.  Rogers,  Respondent,  v.  John  Trumbull,  Ap-  i  32  2111 

[•32    fi06| 

pellant.  «  211I 

**  iw| 

APPEAL  IN  TAX  CASES  —  TIME  FOB  TAKING  —  CHANGE  IX  PERIOD  —  RET- 
ROACTIVE EFFECT. 

The  passage  of  an  amendatory  act  changing  the  limitation  on 
the  right  of  appeal  in  tax  foreclosure  cases  from  six  months 
to  thirty  days  would  not,  in  the  absence  of  express  provisions 
to  the  contrary,  apply  to  judgments  rendered  prior  to  the 
taking  effect  of  the  new  act,  further  than  to  limit  the  right  of 
appeal  to  not  more  than  thirty  days  after  the  taking  effect  of  the 
new  act  in  such  cases  as  still  had  a  right  of  appeal  under  the  old 
law. 

SAME  —  SERVICE  OF  BOND  WITH  NOTICE  OF  APPEAL. 

Failure  to  serve  an  appeal  bond  on  respondent  at  the  same 
time  the  notice  of  appeal  is  served  is  ground  for  the  dismissal 
of  the  appeal,  under  Laws  1903,  p.  74,  §  4,  regulating  the  proced- 
ure in  tax  foreclosure  cases. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
George  C.  Hatch,  Judge.     Appeal  dismissed. 

Trumbull  &  Trumbull  and  A.  IT.  Sawyer,  for  appel- 
lant. 

A.  W.  BuddresSj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  September  8,  1902,  the  superior  court 
for  Jefferson  county  rendered  a  judgment  against  appel- 
lant and  in  favor  of  respondent  foreclosing  two  certificates 
for  delinquent  taxes  upon  real  estate.  On  March  9,  1003, 
the  appellant  served  upon,  respondent's  attorney  a  notice 
of  appeal,  and  on  the  same  day  filed  an  appeal  bond,  which 
had  theretofore,  on  the  7th  day  of  March,  been  approved 
by  the  trial  court.     This  bond  was  not  served.     Respond- 
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ent  moves  to  dismiss  this  appeal  upon  two  grounds:  (1) 
That  the  appeal  was  not  taken  within  the  time  allowed 
by  law;  and  (2)  that  the  appeal  bond  was  not  served 
upon  respondent  as  required  by  law. 

1.  Under  the  statute  in  force  at  the  time  the  judg- 
ment was  rendered  (Bal.  Code,  §  1757),  the  appellant  had 
six  months  after  the  rendition  of  the  judgment  within 
which  to  take  his  appeal.  He  had,  therefore,  all  of  the 
8th  day  of  March,  1903.  This  day  was  Sunday,  and 
therefore  under  the  statute  was  excluded  (Bal.  Code, 
§  4896),  and  appellant  therefore  had  all  of  the  next  day, 
March  9,  in  which  to  give  his  notice  of  appeal.  Spokane 
Falls  v.  Brown,  3  Wash.  84  (27  Pac.  1077) ;  Bank  of 
Shelton  v.  Willey,  7  Wash.  535  (35  Pac.  411).  On 
March  9,  the  act  of  1903  took  effect,  amending  the  act  un- 
der which  this  appeal  is  prosecuted.  The  amended  act 
limits  the  time  within  which  an  appeal  may  be  taken  to 
thirty  days  after  the  rendition  of  the  judgment.  Laws 
1903,  p.  74.  This  appeal  was  taken  after  the  amendatory 
act  took  effect.  It  is  contended  by  counsel,  on  behalf  of  the 
motion,  that  the  amendatory  act  is  retrospective,  and,  since 
more  than  thirty  days  had  elapsed  after  the  judgment  was 
rendered,  appellant's  notice  of  appeal  was  too  late.  The 
amendatory  act  of  1903  does  not  purport  to  be  retroactive 
in  its  terms.    It  simply  provides : 

"Appeals  from  the  judgment  of  the  court  may  be  taken 
to  the  supreme  court  at  any  time  within  thirty  days  after 
the  rendition  of  said  judgment" 

Retroactive  statutes  are  generally  regarded  with  dis- 
favor. Those  not  remedial  will  not  be  construed  to  oper- 
ate retrospectively  unless  the  intent  that  they  shall  do 
so  is  plainly  expressed.  Sutherland,  Statutory  Construc- 
tion, §  463.    The  same  author,  at  §  482,  says: 
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"Where  statutory  relief  is  prescribed  for  a  cause  which 
is  continuous  in  its  nature,  .  .  .  the  future  continu- 
ance of  the  cause  may  be  supplemented  by  the  time  it  was 
continuous  immediately  before  the  act  was  passed  to  con- 
stitute the  statutory  period.  No  person  can  claim  a  vested 
right  in  any  particular  mode  of  procedure  for  the  en- 
forcement or  defense  of  his  righto.  Where  a  new  statute 
deals  with  procedure  only,  prima  facie  it  applies  to  all 
actions — those  which  have  accrued  or  are  pending,  and 
future  actions.  If  before  final  decision  a  new  law  as  to  pro- 
cedure is  enacted  and  goes  into  effect,  it  must  from  that 
time  govern  and  regulate  the  proceedings.  But  the  steps 
already  taken,  the  status  of  the  case  as  to  the  court  in 
which  it  was  commenced,  the  pleadings  put  in,  and  all 
things  done  under  the  late  law,  will  stand,  unless  an  in- 
tention to  the  contrary  is  plainly  manifested;  and  pend- 
ing cases  are  only  affected  by  general  words  as  to  future 
proceedings  from  the  point  reached  when  the  new  law  in- 
tervened. A  remedy  may  be  provided  for  existing  rights, 
and  new.  remedies  added  to  or  substituted  for  those  which 
exist  Every  case  must  to  considerable  extent  depend  on 
its  own  circumstances.  General  words  in  remedial  stat- 
utes may  be  applied  to  past  transactions  and  pending 
cases,  according  to  all  indications  of  legislative  intent, 
and  this  may  be  greatly  influenced  by  considerations  of 
convenience,  reasonableness  and  justice." 

To  the  same  effect  is  §  281  of  Endlich  on  Interpreta- 
tion of  Statutes.  There  is  no  indication  in  the  act  of 
1903  that  it  applied  to  judgments  rendered  prior  to  the 
time  the  act  took  effect,  so  that  judgments  rendered  more 
than  thirty  days  prior  thereto  were  barred  of  the  right 
of  appeal.  It,  therefore,  under  the  rule  above  announced, 
applied  only  to  judgments  rendered  subsequently,  or  to 
those  where  the  right  of  appeal  under  the  old  law  ex- 
tended more  than  thirty  days  from  the  time  the  act  took 
effect  The  judgment  under  consideration  is  not  within 
either  class  mentioned,  because  the  time  for  appeal  ex- 
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pired  under  the  old  law,  within  thirty  days  after  the  new 
law  took  effect.  The  notice  of  appeal  was  therefore  in 
time. 

2.  From  the  rule  as  stated  above — that,  where  a  new 
law  as  to  procedure  is  enacted  and  goes  into  effect,  it 
must  from  that  time  govern  and  regulate  the  proceed- 
ings— it  follows  that  the  second  ground  of  the  motion  must 
be  sustained,  because  the  bond  was  not  served  at  the  time 
of  the  service  of  the  notice  of  appeal,  or  at  all.  The 
statute  provides  that,  when  written  notice  of  appeal  is 
served  and  filed,  the  appellant  shall  serve  and  file  an 
appeal  bond,  "which  bond  shall  be  so  served  and  filed 
at  the  time  of  the  service  of  the  notice  of  appeal."  •  This 
provision,  in  effect,  makes  the  bond  an  essential  part 
of  the  notice  of  appeal.  In  Savage  v.  Graham,  14  Wash. 
323  (44  Pac.  540),  we  held  that  the  filing  of  a  bond 
was  necessary  to  give  this  court  jurisdiction,  and  that 
failure  to  file  the  bond  within  the  time  required  by  law 
was  fatal  to  the  appeal.  See,  also,  Kasch  v.  Nelson,  20 
Wash.  315  (55  Pac.  118).  Counsel  for  appellant  cite 
DeRoberts  v.  Stiles,  24  Wash.  611  (64  Pac.  795),  to  the 
effect  that  it  was  not  necessary  to  serve  the  bond.  That 
case  was  under  a  statute  which  did  not  require  the  service 
of  the  bond,  while  the  statute  under  consideration  in  ex- 
press terms  requires  the  bond  to  be  served  at  the  time 
of  the  service  of  the  notice  of  appeal,  when  the  notice  is  in 
writing.  This  requirement  is  reasonable,  and  should  be 
complied  with. 

For  this  reason,  the  motion  is  sustained  and  the  cause 
dismissed. 

Fullertox,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 
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George  Kinnear,  Appellant,  v.  Sarah  Moses,  Respond- 
ent. 

PABTY     WALL    AGREEMENT  —  COVENANT     RUNNING     WITH     LAND  —  EN-  / 

FORCEMENT  AFTER  CONVEYANCE  RY  COVENANTEE. 

Where  the  owners  of  adjoining  lots,  on  which  a  party  wall 
had  been  constructed,  under  an  agreement  making  the  promise 
to  pay  one-half  the  expense  thereof  a  covenant  running  with 
the  land,  united  in  a  conveyance  of  one  of  the  lots  by  warranty 
deed  without  any  reservation  whatever,  the  grantee  acquired  the 
lot  and  the  portion  of  the  wall  thereon  freed  from  any  liability 
under  the  covenant  for  repayment  of  one-half  its  cost. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  E.  Bell,  Judge.     Affirmed. 

James  M.  Epler  and  Charles  A.  Kinnear,  for  appel- 
lant: 

Party  wall  agreements  run  with  the  land  and  are  as 
binding  on  the  assigns  of  the  original  parties  as  they  were 
on  the  parties  to  such  agreements.  Any  party  purchasing 
after  such  agreement  is  bound  by  its  terms,  when  notice 
thereof  is  given.  Richardson  v.  Tobey,  121  Mass.  457; 
Savage  v.  Mason,  3  Cush.  500;  Weld  v.  Nichols,  17  Pick. 
538  ;Bronson  v.  Coffin,  108  Mass.  175;  Piatt  v.  Eggleston, 
20  Ohio  St.  414;  Thompson  v.  Curtis,  28  Iowa,  229; 
Brown  v.  Pentz,  1  Abb.  App.  Dec.  227 ;  Rindge  v.  Baker, 
57  M".  Y.  209 ;  Ensign  v.  Sharp,  72  Ga.  708 ;  McCourt  v. 
McCabe,  46  Wis.  596.  The  doctrine  of  party  wall  agree- 
ments, and  the  liabilities  and  responsibilities  incident  to 
them,  is  not  that  of  incumbrances  upon  the  land,  but  is 
simply  the  obligation  of  mutual  easements  upon  or  over 
the  lands  subject  to  such  agreement.     Alee  v.  Mason,  101 
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Pa.  St.   17;  Smith  v.  Hughes,  50  Wis.   620;  2  Devlin, 
Deeds,  p.  213. 

Witt  E.  Humphrey,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Plaintiff  brought  this  action  against  de- 
fendant, Sarah  Moses,  to  recover  one-half  the  cost  of  a 
party  wall,  under  a  party  wall  agreement  When  the 
plaintiff  had  introduced  all  his  evidence,  the  court  dis- 
missed the  action  because  the  evidence  was  not  sufficient 
to  make  a  cause  of  action  against  the  defendant.  Plain- 
tiff appeals. 

The  undisputed  facts  are  as  follows:  In  1889  appel- 
lant was  the  owner  of  lot  2  in  block  14,  Maynard's  Plat 
of  the  City  of  Seattle.  At  the  same  time  appellant  and 
his  wife  and  W.  R  Brawley  and  wife  were  the  owners 
of  the  north  half  of  lot  3  in  the  same  block.  Lot  2  ad- 
joined lot  3  on  the  north.  In  December  of  1889  the 
owners  of  these  two  parcels  of  land  entered  into  a  party 
wall  agreement,  to  the  effect  that  the  owners  of  either 
parcel  might  build  a  party  wall  on  the  line  between  the 
lots,  and  that  when  the  owners  of  either  parcel  should  use 
said  wall,  or  any  part  thereof,  those  so  using  said  wall 
should  pay  the  parties  who  constructed  the  wall,  or  the 
owner  thereof,  one-half  the  cost  of  construction  of  the 
portion  of  the  wall  and  the  foundation  actually  used.  The 
parties  then  agreed  that  these  agreements  should  be  cove- 
nants running  with  the  land.  The  agreement  was  acknowl- 
edged and  recorded  in  the  public  records.  Thereupon 
the  appellant,  in  the  year  1889,  built  a  party  wall  upon 
the  line  between  the  two  parcels  of  land,  at  a  cost  of 
$4,874.08.  Thereafter,  in  July,  1900,  appellant  and 
wife  and  James  Dickson  and  wife,  who  were  the  owners 


KINNEAR  v.  M08ES.  217 

July,  1903.]         Opinion  of  the  Court— Mount,  J. 

of  both  parcels  at  that  time,  sold  and  conveyed  the  north 
half  of  lot  3,  above  named,  with  the  appurtenances,  to  the 
respondent,  by  warranty  deed,  without  any  reservation 
whatever.  The  respondent  thereafter  built  a  building  on 
her  lot,  and  used  the  wall  as  a  part  thereof.  After  the 
building  was  completed,  appellant  demanded  of  respond- 
ent $2,437.04,  being  one-half  the  cost  of  the  party  wall. 

It  seems  clear  to  us  that  the  appellant  has  no  cause  of 
action.  Even  if  the  party  wall  agreement  is  a  covenant 
running  with  the  land,  it  applied  only  to  those  who,  by 
virtue  of  the  agreement,  had  no  interest  in  the  wall  which 
stood  upon  their  land.  If  respondent  had  purchased 
from  some  person  who  owned  the  land,  but  who  did  not 
own  the  wall,  of  which  fact  she  was  probably  bound  to 
take  notice,  she  would  have  acquired  no  right  to  the  wall, 
except  that  given  by  the  party  wall  agreement  But  when 
she  purchased  of  the  appellant,  who  owned  both  the  wall 
and  the  land,  she  purchased  all  his  right,  title,  and  interest, 
as  expressed  in  the  deed.  If  the  appellant  had  been  the 
sole  owner  of  both  parcels  of  land  and  the  wall  standing 
thereon,  and  had  sold  all  the  land  and  appurtenances, 
without  any  reservation,  he  certainly  could  not  afterwards 
claim  an  interest  in  the  wall  because  at  some  prior  time 
he  had  a  party  wall  agreement  with  the  former  owner. 
When  he  sold  the  land  without  reservation,  he  sold  all 
that  was  appurtenant  thereto,  including  whatever  part  of 
the  wall  was  upon  the  land  sold. 

The  judgment  is  therefore  affirmed. 

Fulijerton.,  0.  J.,  and  Dunbar,  Anders  and  Hadt.ey, 
JJ.,  concur. 
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Northwestern  Warehouse  Company  et  dL,  Respond- 
ents, v.  Oregon  Railway  and  Navigation  Company, 
Appellant 

CONSTITUTIONAL  LAW PREVENTION  OF  MONOPOLIES  AND  PREFERENCES 

SELF-EXECUTING  PROVISIONS. 

Art.  12,  §  15,  of  the  state  constitution  forbidding  discrimina- 
tion in  charges  or  facilities  for  transportation  to  be  made  by 
any  railroad  company,  and  Id.,  §  22,  prohibiting  contracts  between 
companies  limiting  the  production  or  regulating  the  transpor- 
tation of  any  product  or  commodity,  are  not  self -executing,  but 
are  limited  In  their  operation  to  such  interpretations  as  have 
been  given  them  by  legislative  enactment. 

MANDAMUS  —  OMISSION  OP  LEGAL  DUTY. 

The  writ  of  mandamus  will  not  issue  in  anticipation  of  a 
supposed  omission  of  duty,  but  it  must  appear  that  there  has 
been  an  actual  default  in  the  performance  of  a  clear  legal  duty 
then  due  at  the  hands  of  the  party  against  whom  relief  is 
sought. 

SAME  —  DENIAL  OF  TRACK    CONNECTIONS  BY  CARRIER. 

Under  Bal.  Code,  §4322,  which  provides  that  it  shall  be  un- 
lawful for  any  railroad  to  discriminate  in  charges  or  facilities 
for  transportation,  that  every  company  permitting  any  one  to 
connect  a  track  with  its  track  for  the  accommodation  of  any  ware- 
house or  elevator,  etc.,  shall  accord  the  same  right  to  every  other 
person  soliciting  it,  which  may  be  enforced  by  mandamus  at 
the  suit  of  any  person  entitled  to  such  right,  the  owner  of  a 
warehouse  or  elevator  cannot  compel  a  railroad  company  to 
extend  a  spur  of  its  track  away  from  its  existing  tracks  and 
over  land  not  belonging  to  the  railroad,  when  it  has  never 
done  a  like  service  to  other  shippers  in  the  same  line  of  busi- 
ness, but  has  confined  its  service  to  according  them  facilities 
for  shipment  by  granting  to  them  leases  upon  its  right  of  way 
for  the  construction  of  elevators  abutting  upon  its  tracks. 

SAME. 

In  a  proceeding  to  enforce  by  mandamus  a  demand  upon  a 
railroad  company  for  an  extension  of  its  track  to  plaintiff's  ware- 
house,  an   alternative   offer  to  accept   from   defendant  a   lease 
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of  a  portion  of  its  right  of  way,  in  accordance  with  its  policy 
in  dealing  with  other  like  shippers,  cannot  be  enforced  as  a 
demand  for  a  lease,  when  the  offer  to  accept  a  lease  was  too  Indefi- 
nite in  its  terms  to  be  made  the  basis  for  a  writ  of  mandate. 

MONOPOLIES  —  BE8TBICTI0N  OF  TRANSPORTATION  FACILITIES. 

A  monopoly  in  the  warehouse  business  in  a  locality  is  not 
shown  by  the  fact  that  the  business  was  restricted  to  locations 
upon  the  lands  of  a  railway  company,  when  it  further  appears 
that  for  years  various  persons  owned  and  operated  warehouses 
thereon,  among  them  one  of  the  plaintiffs,  and  that  the  right  was 
open  to  the  plaintiffs  to  engage  in  the  business  upon  the  same 
terms  and  with  like  facilities  as  were  enjoyed  by  existing  ware- 
houses. 

Appeal  from  Superior  Court,  Garfield  County. — Hon. 
Chestee  F.  Miixeb,  Judge.    Keversed. 

Cotton,  Teal  &  Minor,  L.  S.  Wilson,  H.  F.  Conner  and 
Cosgrove  &  Russell,  for  appellant. 

John  J.  Balleray  and  Oose  &  Kuyhendall,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — The  respondents  applied  to  the  superior 
court  of  Garfield  county  for  a  writ  of  mandate  directed 
to  the  appellant  corporation,  commanding  it  to  give  re- 
spondents track  connection  with  its  railway  line  at  the 
city  of  Pomeroy,  Washington,  in  such  a  manner  as  to 
furnish  respondents  the  same  shipping  facilities  claimed 
to  be  now  furnished  to  other  warehousemen  and  shippers 
at  said  city.  The  affidavit  in  support  of  the  application 
shows  that  the  respondent  Northwestern  Warehouse  Com- 
pany is  a  corporation  organized  under  the  laws  of  Califor- 
nia, and  has  complied  with  the  laws  of  Washington  au- 
thorizing it  to  transact  business  in  this  state.  The  affidavit 
was  sworn  to  by  the  respondent  Cluster,  who  states  that 
he  is  now  constructing  a  large  warehouse  for  the  purpose 
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of  receiving,  storing,  and  shipping  grain  for  the  public 
for  hire;  said  warehouse  being  located  easterly  of  the 
terminus  of  the  railway  line  of  appellant  at  Pomeroy,  upon 
lands  which  are  particularly  described,  and  alleged  to  be 
lying  north  of  and  contiguous  to  said  railway  line  extend- 
ing easterly  from  said  terminus  a  distance  of  about  250 
feet  It  is  also  alleged  that  said  warehouse  has  no  track 
connection  with  said  railway  line,  and  no  means  of  load- 
ing freight  upon  the  cars  of  appellant,  except  by  hauling 
the  same  thereto  by  wagon  or  other  less  convenient  method ; 
that  the  appellant  is  operating  a  railway  line  from  the 
city  of  Portland,  Oregon,  to  Pomeroy,  Washington,  and 
owns  and  operates  the  only  railway  at  Pomeroy,  and  that 
there  is  no  other  railway  in  the  county  of  Garfield,  in 
which  the  city  of  Pomeroy  is  located;  that  about  2,000,- 
000  bushels  of  grain  for  export  are  annually  produced  in 
said  county,  and  about  1,500,000  bushels  are  annually  de- 
livered at  the  various  warehouses  in  Pomeroy  for  shipment, 
the  same  being  annually  shipped  for  hire  by  the  appellant 
to  Portland;  that  there  is  no  other  way  of  shipping  said 
grain  than  over  appellant's  railway;  that  the  present 
system  of  warehouses  at  Pomeroy  will  not  hold  to  exceed 
one-half  of  the  grain  that  will  be  delivered  at  said  point 
for  shipment  during  the  present  season  (meaning  the 
season  of  1902) ;  that  the  farmers  of  said  county  are  now 
commencing  to  harvest  a  very  large  crop  of  grain,  and  not 
less  than  1,500,000  bushels  tributary  to  Pomeroy  will  be 
harvested  within  the  next  ninety  days,  and  delivered  at 
Pomeroy  on  the  appellant's  line  of  road  for  storage  and 
shipment ;  that  the  delivery  of  grain  at  Pomeroy  will  com- 
mence about  July  20th  of  the  present  year,  and  such 
delivery  will  be  constant  and  rapid  thereafter  until  the 
present  crop  is  delivered ;  that  the  respondent  Northwest- 
ern Warehouse  Company  owns  the  land  upon  which  said 
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warehouse  is  being  built,  and  has  agreed  to  lease  the  same 
to  the  affiant^  its  co-respondent  herein ;  that  said  warehouse 
will  be  ready  for  storing  and  shipping  grain  by  August 
1st  of  the  present  year.  It  is  further  averred  that  on  June 
24,  1902,  the  respondents  notified  appellant  that  they 
had  ordered  the  material  for  the  purpose  of  building  a 
grain  warehouse  at  Pomeroy,  and  that  they  were  ready  to 
commence  the  construction  thereof;  that  they  further  in- 
formed appellant  that  they  had  secured  the  ground,  and 
that  the  proposed  warehouse  would  be  located  upon  the 
lands  mentioned,  extending  along  and  easterly  of  the  pres- 
ent terminus  of  appellant's  said  line;  that  on  said  day 
the  affiant,  for  himself  and  his  co-respondent,  demanded 
of  the  appellant  an  easterly  extension  of  its  present  line  of 
road  a  distance  of  about  250  feet,  and  offered  to  do  the 
grade  work  at  any  time  at  the  expense  of  respondents, 
and  under  the  direction  of  appellant  It  is  further  stated 
that  they  informed  appellant  that  they  desired  the  work 
done  at  once,  as  they  intended  to  have  the  warehouse  com- 
pleted for  receiving,  storing,  and  shipping  the  grain  crop 
then  growing  in  said  county,  and  that  they  would  be  ready 
to  receive  and  ship  the  same  by  July  20th  of  said  year; 
that  they  further  notified  appellant  that  they  had  secured 
the  right  of  way  for  the  extension  of  the  track  to  their  said 
warehouse,  and  that  they  consented  to  an  extension  of  the 
line  of  road  over  such  property;  that  they  also  demanded 
that  appellant  should  make  proper  track  connection  with 
said  warehouse,  and  have  the  same  completed  so  that  they 
could  ship  grain  over  said  railway  line  commencing  not  lat- 
er than  July  20,  1902.  It  is  further  averred  that  at  the 
time  of  making  the  demand  above  outlined  respondents 
made  the  following  offer  in  addition  thereto,  towit :  That  in 
lieu  of  the  above  demand  they  were  willing  to  accept  ware- 
house grounds  having  a  length  of  200  feet  along  said  rail- 
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way  line  at  any  point  on  appellant's  lands  within  given 
limits  (which  are  designated  in  the  affidavit),  such  grounds 
to  be  on  the  northerly  side  of  said  railway  track.  A  fur- 
ther condition  of  such  offer  was  to  the  effect  that,  if  said 
lease  should  be  made,  it  should  embody  such  terms  as  would 
afford  respondents  reasonable  shipping  facilities,  and  that 
the  territory  included  in  the  lease  should  extend  northerly 
the  full  width  of  appellant's  lands  at  that  point.  The  re- 
fusal of  appellant  to  comply  with  said  demand  or  to  ac- 
cept said  offer  is  alleged,  and  further  allegations  are  made 
to  the  effect  that  for  years  past  the  appellant  has  leased 
its  lands  at  and  near  the  terminus  of  its  said  railway  line 
contiguous  to  such  line  and  its  switches  for  warehouse 
purposes  at  a  nominal  cost  to  persons  named  and  others 
unknown  to  respondents ;  that  appellant  has  made  for  such 
persons,  at  their  request  and  at  appellant's  expense,  all 
switches  and  spurs  necessary  for  track  connection  with  its 
main  line,  so  that  they  have  ample  facilities  for  ship- 
ping grain  into  and  out  of  their  said  warehouses,  and  has 
during  such  years  shipped  to  and  from  such  warehouses, 
over  its  railway  line,  all  the  grain  delivered  at  Pomeroy 
for  shipment,  aggregating  many  millions  of  bushels.  Simi- 
lar allegations  are  made  relating  to  other  persons  and 
places  along  appellant's  line  of  railway.  It  is  further 
averred  that  in  the  manner  aforesaid  appellant  is  under- 
taking to  and  is  discriminating  against  respondents  in 
favor  of  said  several  persons,  and  is  giving  them  unequal 
and  unreasonable  preference  and  advantage;  that  the 
course  of  appellant  has  resulted  in,  and  will  tend  more  to, 
the  establishment  of  a  monopoly  in  the  warehouse  and 
grain  business  at  Pomeroy,  and  will  stifle  and  restrain 
competitive  business,  to  the  great  and  irreparable  injury 
of  respondents,  and  to  the  detriment  of  the  public. 

The  foregoing  is  an  abbreviated  statement  of  the  ex- 
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tensive  allegations  contained  in  the  application  for  a  writ 
of  mandate.  A  demurrer  to  the  application  was  inter- 
posed, which  was  overruled,  and  appellant  thereupon  ans- 
wered the  application,  denying  many  of  its  allegations,  and 
alleging  affirmatively,  among  other  things,  that  said  line 
of  railway  was  constructed  from  Starbuck,  Washington,  to 
Pomeroy,  Washington,  in  the  year  1888,  by  the  Oregon 
Railway  &  Navigation  Company;  that  prior  to  the  year 
1894  said  company  constructed  a  side  track  on  the  north 
side  of  its  main  line  of  road  in  the  city  of  Pomeroy,  which 
side  track  was  constructed  entirely  upon  lands  owned  by 
said  company,  and  acquired  by  it  for  the  purpose  of 
depot  grounds;  that  said  track  was  about  2,082  feet  in 
length,  and  was  constructed  by  said  company  at  its  own 
expense,  for  the  purpose  of  affording  yardage  and  switch- 
ing facilities  for  the  transaction  of  its  business  as  a  com- 
mon carrier  at  its  station  at  Pomeroy ;  that  said  track  was 
at  the  time  of  its  construction  the  sole  property  of  said 
company,  and  continued  so  to  be  until  August  16,  1896, 
when  the  ownership  and  possession  thereof  passed  by  sale 
to  this  appellant,  the  Oregon  Railroad  &  Navigation  Com- 
pany, which  is  now  the  owner  and  in  possession  of  the 
same;  that  at  about  the  time  of  the  construction  of  said 
track  and  afterwards  warehouses  were  constructed  by  vari- 
ous persons,  firms,  and  corporations  contiguous  thereto  and 
upon  portions  of  the  depot  grounds  so  owned  by  said  Ore- 
gon Railway  &  Navigation  Company,  and  by  it  leased  to 
such  persons,  firms,  and  corporations,  who  constructed  said 
warehouses;  that  this  appellant  has  never  permitted  any 
person,  company,  corporation,  or  locality  to  connect  a  side 
track  within  the  city  of  Pomeroy  with  its  line  of  trans- 
portation for  the  accommodation  of  any  mine,  warehouse, 
elevator,  mill,  locality,  or  manufactory,  and  has  never  con- 
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structed  any  side  or  spur  track  within  the  city  of  Pomeroy 
for  the  accommodation  of  such;  that  a  certain  track  was 
constructed  by  appellant  at  its  expense,  and  entirely  for 
the  convenience  and  assistance  of  citizens  of  Pomeroy  who 
had  suffered  heavy  losses  by  fire,  but  that  appellant  de- 
rived no  revenue  therefrom-  The  allegations  of  the  appli- 
cation in  regard  to  trackage  accommodations  at  other  points 
than  Pomeroy  are  denied.  It  is  further  averred  that  the 
site  of  the  warehouse  mentioned  in  respondents'  applica- 
tion was  located  arbitrarily,  and  without  notice  to  appel- 
lant, and  without  its  knowledge  or  consent ;  that  the  lands 
upon  which  said  warehouse  is  being  constructed  are  not  the 
lands  of  appellant,  and  the  lands  over  which  respondents 
desire  the  extension  of  appellant's  line  of  road  constructed 
are  not  the  property  of  appellant;  that,  if  the  writ  of  man- 
date sought  should  be  granted,  appellant  will  be  required 
to  construct,  maintain,  and  operate  an  extension  of  its 
present  main  line  of  railroad  track  250  feet  in  length  upon 
property  not  owned  by  it,  will  be  deprived  of  ownership  of 
the  rails  and  ties  used  in  the  construction  of  the  same,  and 
will  also  be  subjected  to  considerable  expense  in  maintain- 
ing and  operating  the  same.  It  is  alleged  that  the  said 
warehouse  is  a  private  enterprise,  in  which  only  respond- 
ents are  interested,  and  that  it  would  not  in  any  way  benefit 
the  public ;  that  the  present  warehouse  system  at  Pomeroy 
located  upon  the  grounds  of  appellant  furnishes  ample 
facilities  for  the  receipt,  storage,  and  shipment  of  all  grain 
which,  in  the  usual  and  ordinary  course  of  business,  is 
delivered  at  Pomeroy  for  storage  or  shipment  during  the 
course  of  any  season ;  that  the  facilities  furnished  by  ap- 
pellant at  Pomeroy  for  the  receipt  and  shipment  of  grain 
are  now,  and  have  been  ever  since  the  16th  day  of  August, 
1896,  when  it  became  owner  of  said  railway  line,  suf- 
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ficient  and  ample  for  the  handling  of  all  grain  or  other 
freight  offered  at  its  station  in  Pomeroy  for  shipment  to 
other  points  reached  by  its  rail  lines,  or  to  carriers  con- 
necting with  its  lines.  The  answer  concludes  with  the 
statement  that  for  the  foregoing  reasons,  if  the  writ  of 
mandate  should  issue  as  prayed,  it  would  amount  to  a  tak- 
ing of  appellant's  property  without  due  process  of  law,  and 
would  also  deprive  appellant  of  the  equal  protection  of  the 
laws,  contrary  to  the  provisions  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States.  A  reply  to 
the  answer  was  filed,  which  consists  chiefly  of  denials. 
Appellant  moved  to  strike  the  reply,  and  the  motion  was 
denied.  Under  issues  substantially  as  stated  above,  the 
cause  was  tried  by  the  court  without  a  jury,  and  a  judg- 
ment was  entered  directing  the  issuance  of  a  writ  of  man- 
date commanding  appellant  within  twenty  days  to  furnish 
the  material  for  and  construct  over  the  strip  of  land  de- 
scribed an  extension,  spur,  or  side  track  to  the  warehouse 
of  respondents.     This  appeal  is  from  said  judgment. 

One  hundred  and  fifteen  separately  stated  assignments 
of  error  are  set  out  in  appellant's  brief.  It  is  manifestly 
impracticable  to  discuss  them  all  in  a  comprehensive  way. 
Under  our  views,  we  believe  a  discussion  of  a  somewhat 
general  nature  will  best  serve  the  purposes  of  the  case.  It 
is  urged  that  at  the  threshold  of  the  case  the  demurrer  to 
the  application  for  the  writ  of  mandate  should  have  been 
sustained.  The  evidence  is,  however,  before  us,  and  we 
shall  consider  the  case  upon  its  merits,  including  reference 
to  the  evidence  for  that  purpose.  To  support  the  applica- 
tion for  the  writ  asked,  respondents  rely  upon  §§15  and 
22  of  article  12  of  the  Constitution  of  Washington,  and 
upon  a  provision  of  a  legislative  act  of  1897  as  found  in 
§  4322,  Bal.  Code.  The  sections  of  the  constitution  are  as 
follows : 

15-32  WASH. 
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"Sec.  15.  No  discrimination  in  charges  or  facilities  for 
transportation  shall  be  made  by  any  railroad  or  other  trans- 
portation company  between  places  or  persons,  or  in  the  fa- 
cilities for  the  transportation  of  the  same  classes  of  freight 
or  passengers  within  this  state,  or  coming  from  or  going  to 
any  other  state.  Persons  and  property  transported  over 
any  railroad,  or  by  any  other  transportation  company,  or 
individual,  shall  be  delivered  at  any  station,  landing  or 
port  at  charges  not  exceeding  the  charges  for  the  transporta- 
tion of  persons  and  property  of  the  same  class,  in  the  same 
direction,  to  any  more  distant  station,  port  or  landing.  Ex- 
cursion and  commutation  tickets  may  be  issued  at  special 
rates." 

"Sec.  22.  Monopolies  and  trusts  shall  never  be  allowed 
in  this  state,  and  no  incorporated  company,  copartnership 
or  association  of  persons  in  this  state  shall  directly  or  indi- 
rectly combine  or  make  any  contract  with  any  other  incor- 
porated company,  foreign  or  domestic,  through  their  stock- 
holders, or  the  trustee  or  assignees  of  such  stockholders, 
or  with  any  copartnership  or  association  of  persons,  or  in 
any  manner  whatever,  for  the  purpose  of  fixing  the  price 
or  limiting  the  production  or  regulating  the  transportation 
of  any  product  or  commodity.  The  legislature  shall  pass 
laws  for  the  enforcement  of  this  section  by  adequate  penal- 
ties, and  in  case  of  incorporated  companies,  if  necessary 
for  that  purpose,  may  declare  a  forfeiture  of  their  charter." 

The  statutory  provision  is  as  follows : 

"It  shall  be  unlawful  for  any  railroad  company  or  other 
common  carrier  doing  business  in  this  state,  its  agents  or 
employees,  on  business  wholly  within  this  state,  to  make 
or  give  any  unequal  or  unreasonable  preference  or  advan- 
tage to  any  particular  person  or  persons  or  company  or  cor- 
poration or  copartnership  or  locality,  or  to  any  particular 
description  of  traffic  in  any  respect  whatever,  or  to  subject 
any  person  or  persons  or  corporation  or  company  or  copart- 
nership or  locality,  or  any  particular  description  of  traffic 
to  any  unequal  or  unreasonable  prejudices  or  disadvantages 
in  any  respect  whatever,  and  every  railroad  company  or 
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other  common  carrier  doing  business  in  this  state,  which 
permits  aiy  person  or  persons  or  company  or  corporation 
or  any  locality  in  this  state  to  connect  a  side  track  with  its 
track  or  line  of  transportation  for  the  accommodation  of 
any  mine  or  warehouse  or  elevator  or  mill  or  manufactory, 
shall  accord  the  same  right  on  the  same  terms  to  every  other 
person  or  company  or  corporation  or  copartnership  any- 
where on  its  line  in  this  state  soliciting  such  right  or  privi- 
lege; this  right  shall  be  compelled  by  the  courts  of  this 
state  by  the  writ  of  mandate  at  the  suit  of  any  person  or 
persons  entitled  to  such  right  under  this  article :  provided, 
that  nothing  herein  contained  shall  prevent  the  classifica- 
tion of  freight,  as  to  kind,  value  and  quality  and  the  basing 
of  rates  thereon." 

The  statute  was  evidently  intended  to  give  active  force 
to  the  constitutional  provisions.  It  cannot  be  said  that 
the  makers  of  the  constitution  understood  §  22,  above 
quoted,  to  be  self-executing,  since  they  expressly  provided 
that  the  legislature  shall  pass  laws  for  its  enforcement. 
Since  the  constitutional  convention  itself  so  interpreted  the 
section,  it  is  the  manifest  duty  of  the  courts  to  adopt  that 
interpretation.  While  §  15,  quoted  above,  does  not  in 
terms  expressly  state  that  the  legislature  shall  pass  laws  to 
enforce  it,  yet  it  relates  somewhat  to  the  same  general  sub- 
jectrmatter  as  §  22. 

In  Long  v.  Billings,  7  Wash.  267  (34  Pac.  936),  this 
court  held  that  §  16  of  article  1  of  the  Constitution  of 
Washington,  which  provides  for  the  taking  of  lands  for  pri- 
vate ways  of  necessity,  is  not  self-executing,  and  that,  be- 
fore the  right  to  such  taking  can  arise,  the  legislature  must 
first  define  what  are  to  be  private  ways  of  necessity,  and 
must  prescribe  the  method  by  which  the  necessary  land 
can  be  taken.  By  analogy  it  would  seem  to  follow  that  un- 
der the  provisions  of  the  sections  above  quoted  the  legisla- 
ture must  first  define  what  shall  be  deemed  to  be  "discrim- 
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ination  in  charges  or  facilities  for  transportation,"  and 
shall  prescribe  the  method  by  which  such  discrimination 
shall  be  prevented.  Acting  upon  that  theory,  the  legisla- 
ture enacted  the  provisions  of  §  4322,  supra,  and  provided 
for  the  enforcement  of  its  provisions  by  the  writ  of  man- 
date. The  legislature  has,  therefore,  construed  this  section 
of  the  constitution  as  not  being  self -executing,  and  we 
think  its  construction  the  correct  one.  It  follows  that  what- 
ever rights  the  respondents  have  in  the  premises  must  be 
determined  by  the  terms  of  the  statute  in  so  far  as  its  terms 
give  vital  force  to  the  constitutional  provisions,  and  that 
the  courts  cannot  enlarge  upon  the  statutory  provisions, 
even  though  the  legislature  might  possibly  do  so  within  the 
constitutional  limitations. 

For  the  reasons  hereinbefore  stated,  the  next  question 
for  determination  is,  have  the  respondents  brought  them- 
selves within  the  terms  of  the  statute  cited  so  as  to  entitle 
them  to  the  relief  asked?  The  relief  sought  is  against 
what  is  claimed  to  be  an  unequal  or  unreasonable  prefer- 
ence or  advantage  in  relation  to  railway  transportation  fa- 
cilities for  warehouses.  To  warrant  the  writ  of  man- 
damus, there  must  exist  a  clear  legal  right  to  have  a  decis- 
ion in  respect  to  the  thing  sought.  Wood  on  Mandamus 
(3d  ed.),  pp.  54,  55.  The  writ  will  not  issue  in  anticipa- 
tion of  a  supposed  omission  of  duty,  but  it  must  appear 
that  there  has  been  an  actual  default  in  the  performance 
of  a  clear  legal  duty  then  due  at  the  hands  of  the  party 
against  whom  relief  is  sought.  High,  Extraordinary  Legal 
Remedies  (3d  ed.),  §  12;  State  ex  rel.  Piper  v.  Gracey, 
11  ISTev.  223;  People  ex  rel.  Butler  v.  Supervisors,  26 
Mich.  22;  People  ex  rel.  Besse  v.  YiUage  of  Crotty,  93 
111.  180.  Was  appellant,  at  the  time  this  application  was 
made,  in  default  in  the  performance  of  a  clear  legal  duty 
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in  the  premises  ?  It  will  be  observed  that  the  statute  does 
not  charge  appellant  with  the  absolute  duty  to  permit  oth- 
ers to  connect  side  tracks  with  its  track  or  line  of  trans- 
portation. That  duty  arises  only  when  it  has  permitted 
such  connections  to  be  made,  in  which  event  it  shall  accord 
like  facilities  to  others.  It  is  not  mandatorily  provided 
that  the  policy  of  permitting  such  connections  shall  be  in- 
augurated in  the  first  instance,  but,  if  a  railroad  company 
shall,  of  its  own  volition,  establish  such  a  policy  by  per- 
mitting connections  of  side  tracks  to  be  made,  then  it  shall 
accord  the  same  right,  and  on  the  same  terms,  to  others 
who  may  solicit  the  privilege.  The  evidence  in  this  case 
does  not  show  that  appellant  has  ever  permitted  any  per- 
son, company,  corporation,  or  locality  in  this  state  to  con: 
nect  a  side  track  with  its  line  of  transportation  for  the  ac- 
commodation of  any  warehouse.  It  does  appear,  however, 
that  all  its  accommodations  in  the  way  of  trackage  facili- 
ties to  warehouses  are  furnished  by  way  of  its  own  side 
tracks  and  connections  constructed  upon  its  own  land. 
Under  the  statute  there  is,  therefore,  no  duty  now  exist- 
ing to  permit  persons  to  connect  their  side  tracks  with  ap- 
pellant's line.  Respondents,  however,  do  not  seek  to  con- 
nect their  own  track,  but  they  ask  that  appellant  shall  be 
required  to  construct  a  track  leading  to  their  warehouse, 
which  is  located  upon  their  own  private  property.  There 
is  nothing  in  the  statute  which  imposes  upon  appellant  the 
duty  to  build  such  a  track.  If  the  statute  in  terms  so  pro- 
vided, it  would  then  become  necessary  for  us  to  examine 
into  the  contention  of  appellant  that  such  a  requirement 
would  be  in  contravention  of  the  terms  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  in 
that  it  would  amount  to  a  taking  of  private  property  with- 
out due  process  of  law,  and  to  a  denial  of  the  equal  protec- 
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tion  of  the  laws.  We  need  not  enter  upon  that  examina- 
tion, however,  since  the  statute,  by  its  terms,  does  not  pur- 
port to  require  the  building  of  such  side  tracks  for  the  ac- 
commodation of  others,  but  is  limited  to  the  requirement 
that,  when  permission  has  been  given  to  connect  the  side 
tracks  of  others,  like  permission  shall  be  given  to  those 
who  may  thereafter  apply,  and  oh  the  same  terms.  The 
evidence  shows  that  the  location  of  respondents'  warehouse 
is  to  the  eastward  of  the  present  terminus  of  appellant's 
line  of  road,  and  to  reach  it  with  a  track  would  require 
the  Extension  of  the  line  a  distance  of  about  250  feet>  and 
over  land  which  does  not  belong  to  appellant.  There  is 
considerable  evidence  to  the  effect  that  the  construction  of 
such  extension  would  require  the  removal  and  reconstruc- 
tion of  a  platform  now  upon  appellant's  land,  and  used 
by  it  for  loading  and  unloading  heavy  machinery.  The 
site  for  the  location  of  the  warehouse  was  selected  by  re- 
spondents arbitrarily,  and  without  any  consultation  with 
appellant,  and  without  its  knowledge  ot  consent  Under 
these  conditions  a  demand  was  made,  about  the  time  this 
cause  was  commenced,  for  the  construction  of  the  extension 
asked.  No  offer  or  tender  of  title  to  a  right  of  way  for  the 
extension  is  alleged  or  shown  to  have  been  made  at  that 
time.  Appellant  was  simply  notified  that  respondents  had 
secured  the  right  of  way  and  consented  to  an  extension  of 
the  line  over  such  property.  They  offered  to  do  the  grad- 
ing, but  demanded  that  appellant  should  furnish  the  neces- 
sary material  and  otherwise  construct  the  extension  upon 
this  land  over  which  they  merely  consented  the  extension 
might  be  made.  After  the  proceeding  was  begun,  aiid  dur- 
ing the  trial;  they  filed  a  deed  for  the  right  of  way,  but  it 
was  not  an  absolute  tender,  since  it  was  conditioned  upon 
the  building  of  the  extension.    At  the  time  of  the  demand 
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and  at  the  fcy™"1^  of  the  suit  there  was  bo  showing  that 
appelant  could  acquire  the  title  to  the  land  over  which  re- 
spondents demanded  the  construction  of  the  extension. 
Under  any  view  of  the  requirements  of  the  statute,  it  cer- 
tainly cannot  he  contended  that  appellant  could  have  been 
required  to  build  a  track  over  land  it  did  not  own,  or  that 
it  was  under  the  duty  to  go  out  and  buy  a  right  of  way  for 
that  purpose,  not  even  knowing  that  such  purchase  could 
be  made;  Such  was  the  situation  at  the  time  of  respond- 
ents' demand  and  when  the  suit  was  begun.  We  think 
respondents'  right  to  the  writ  of  mandate  must  be  fixed, 
in  any  event,  by  the  nature  of  their  demand.  The  subject- 
matter  was  such  that  appellant  could  not  know  that  such 
an  accommodation  was  desired,  or  the  nature  of  it,  until 
it  was  made  known  and  specifically  stated.  Conceding, 
then,  for  the  moment,  that  the  statute  may  have  the  force 
contended  for  it  by  the  respondents,  still  they  were  not  in 
position  to  demand  the  writ  when  this  action  was  begun, 
for  the  reason  that  appellant  was  not  actually  in  default 
in  the  discharge  of  a  duty  properly  demanded.  But  in 
no  event  do  we  believe  that  the  statute  can  be  construed 
as  requiring  appellant  to  extend  its  line  of  road  in  the 
manner  and  under  the  circumstances  shown  in  this  case 
and  as  detailed  above.  If  it  could  be  required  to  build 
250  feet  of  extra  road  away  from  its  own  property  and 
established  grounds,  then,  in  principle,  why  might  it  not 
be  required  to  build  a  much  greater  distance,  even  to  the 
extent  of  a  mile  or  more?  We  shall  not  presume  that 
such  an  intention  existed  in  the  legislative  mind  in  the 
absence  of  a  clear  expression  that  such  was  intended. 

It  will  be  remembered  that  the  affidavit  alleges  that  at 
the  time  the  above-mentioned  demand  for  an  extension 
was  made  an  offer  in  the  nature  of  an  alternative  was  also 


282   NORTHWEST.  WAREHOUSE  CO.  v.  OREGON  RY.AN.CO. 
Opinion  of  the  Court — Hadlet,  J.  [32  Wash. 

made  in  lieu  of  the  extension  demanded.  The  terms 
of  the  offer  were  to  the  effect  that  respondents  would  ac- 
cept a  lease  of  a  stated  portion  of  appellant's  grounds 
contiguous  to  one  of  its  side  tracks  now  existing.  The 
offer,  was,  however,  conditioned  that,  if  a  lease  should 
be  made,  it  should,  by  its  terms,  provide  that  respondents 
should  have  "reasonable  shipping  facilities,"  and,  further, 
that  the  leased  premises  must  extend  the  full  width  of 
appellant's  lands  to  the  northward.  There  was  no  speci- 
fication of  terms  as  to  what  respondents  deemed  to  be  rea- 
sonable shipping  facilities,  or  as  to  what  they  would  de- 
mand or  require  in  that  particular.  It  was,  therefore, 
impossible  for  appellant  to  know  from  the  offer  what 
would  be  expected  of  it  in  the  premises  suggested  by  the 
offer  to  accept  the  lease.  Even  if  the  duty  arose  under 
the  statute  for  appellant  to  grant  a  lease  to  respondents 
because  of  the  existence  of  leases  to  other  warehousemen 
upon  appellant's  lands,  still  what  occurred  in  reference 
to  a  lease  was  a  mere  offer,  and  not  a  demand,  and  the 
offer  was  of  such  an  indefinite  nature,  even  if  it  had  been 
in  the  form  of  a  demand,  that  we  think  no  duty  arose 
to  comply  with  it.  The  thing  actually  demanded  was  an 
extension  of  the  line,  and  not  a  lease.  There  is  much  evi- 
dence in  the  record  to  the  effect  that  the  moving  of  ap- 
pellant's cars  in  its  necessary  operations  upon  its  depot 
grounds  would  become  so  involved  if  cars  should  be  placed 
for  the  accommodation  of  a  warehouse  upon  the  proposed 
lease  site  that  it  would  endanger  the  persons  of  its  em- 
ployees so  conducting  the  operation  of  cars.  Be  that 
as  it  may,  however,  for  reasons  stated  above  we  do  not 
think  a  writ  of  mandate  can  issue  in  this  action  com- 
pelling the  execution  of  a  lease. 

We  do  not  think  the  evidence  shows  that  a  monopoly 
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in  the  warehouse  business  exists  at  Pomeroy  within  the 
meaning  of  the  constitutional  sections  quoted  above  or 
of  the  statute  cited.  It  appears  that  for  years  various 
persons  have  owned  and  operated  warehouses  located  upon 
appellant's  lands  at  that  point  At  the  time  this  suit  was 
begun  and  tried  four  separate  warehouses  were  in  opera- 
tion there,  and  only  a  few  weeks  before  that  time  respond- 
ent Cluster  had  owned  an  interest  in  two  warehouses  at 
Pomeroy,  which  he  had  sold.  Respondents  have  the  un- 
doubted commercial  and  legal  right  to  enter  into  compe- 
tition with  other  warehousemen,  but  it  seems  to  be  their 
misfortune  that  they  have  built  a  warehouse  so  located 
that  they  have  not  the  facilities  for  shipping  therefrom 
which  they  desire.  It  does  not  necessarily  follow,  how- 
ever, that  they  may  not  be  entitled  under  the  statute  to 
the  same  facilities  and  upon  the  same  terms  that  are 
accorded  to  other  warehousemen,  unless  it  should  appear 
that  the  same  cannot  be  furnished  within  reasonable  con- 
ditions. This  action  was  so  brought,  however,  as  we  have 
seen,  that  we  cannot  now  determine  what  rights  respond- 
ents may  have  in  that  regard,  if  any. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  lower  court  to  enter 
judgment  denying  the  writ  of  mandate. 

Fuixerton,  C.  J.,  and  Mount,  Anders  and  Dun- 
bab,  JJ.,  concur. 
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[No.  46V9.     Decided  July  14,  1903.] 

Dabbow  Investment  Company,  Respondent,  v.  Abthub 
A.  Bbeyman,  Appellant. 


KBALr  ESTATE  BBGKEBB —  AGHNT  FOB  8BX&BB  AN1»  FUBCHA8EB —  ACTION 
FOB  COMMISSIONS  —  INSTRUCTIONS* 

In  an  action  by  a  broker  to  recover  commissions  upon  a  sale 
of  real  estate,  the  refusal  of  the  court  to  instruct  the  Jury  that 
plaintiff  could  not  recover  if  they  should  find  that,  In  making 
the  sale,  he  was  acting  as  agent  for  the  purchaser  as  well  as 
for  the  defendant,  and  that  defendant  was  not  Informed  of  that 
fact,  was  not  error,  when  it  appeared  from  the  evidence  that 
defendant  was  aware  that  plaintiff  was  acting  as  agent  for  both 
parties. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Abthub  E.  Gbiffin,  Judge.     Affirmed. 

AUen,  Alien  &  Stmtton,  for  appellant: 

The  rule  which  prohibits  an  agent  from  acting  for  both 
seller  and  buyer  equally  forbids  him  from  having  any  per- 
sonal interest  in  the  sale  other  than  the  commission.  Mar- 
tin v.  Bliss,  10  N.  Y.  Supp.  886 ;  Tyler  v.  Sanborn,  4  L. 
R.  A.  218. 

Moore  &  Farrell,  for  respondent: 

When  the  broker  is  a  mere  middleman,  -without  any 
discretion,  but  bound  to  find  a  purchaser  who  is  ready, 
willing  and  able  to  buy  the  property  upon  the  terms  fixed 
by  the  seller,  he  can  contract  for  and  recover  compensa- 
tion from  both  parties.  Orion  v.  Scofield,  61  Wis.  382; 
Shepherd  v.  Hedden,  29  N.  J.  Law,  334 ;  Mullen  v.  Keetz- 
leb,  7. Bush,  253;  WycJcoff  v.  Bliss,  12  Daly,  324;  Green 
v.  Robertson,  64  Cal.  75 ;  Siegel  v.  Gold,  7  Lans.  177. 
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The  opinion  of  the  court  was  delivered  by 

Moukt,  J. — This  is  an  action  to  recover  commissions 
on  a  sale  of  real  estate.  The  complaint  alleges,  in  sub- 
stance, that  in  January,  1902,  defendant  employed  plain- 
tiff to  find  a  purchaser  of  certain  real  estate  at  a  specified 
price  and  terms,  and  agreed,  if  plaintiff  found  such  a 
purchaser,  to  pay  plaintiff  a  commission  of  five  per  cent, 
on  the  purchase  price ;  that  plaintiff  did  find  a  purchaser 
ready,  able  and  willing  to  buy  on  the  proposed  terms;  and 
that  defendant  then  refused  to  sell  and  to  pay  the  agreed 
commission.  The  answer  was  a  general  denial.  Upon 
a  trial  the  jury  found  in  favor  of  the  plaintiff,  and  from 
a  judgment  on  the  verdict  defendant  appeals. 

The  only  question  on  this  appeal  is  based  upon  the  re- 
fusal of  the  trial  court  to  instruct  the  jury  that  if  they 
should  find  from  the  evidence  that  the  plaintiff,  in  mak- 
ing the  proposed  sale,  was  acting  as  agent  for  one  King, 
the  proposed  purchaser,  as  well  as  for  the  defendant, 
and  that  the  defendant  was  not  informed  of  that  fact, 
then  plaintiff  could  not  recover.  The  rule  is  that,  where  an 
agent  or  broker  is  in  the  secret  employment  of  both  parties 
he  cannot  recover  from  either.  Shepard  v.  Hill,  6  Wash. 
605  (34  Pac.  159) ;  Mechem,  Agency,  §§  953,  972.  But 
this  rule  does  not  apply  where  the  seller  is  fully  informed 
of  the  relation  of  the  agent  to  the  purchaser.  Mechem, 
Agency,  §972;  Chase  v.  Veal,  83  Tex.  333  (18  S.  W. 
597) ;  Scott  v.  Lloyd,  19  Colo.  401  (35  Pac.  733).  The 
agent  testified,  in  substance  that,  in  case  of  a  sale,  he 
was  to  have  control  of  the  property  and  plat  it  and  sell 
it  again  for  the  purchaser,  and  that  he  had  agreed  with 
the  purchaser,  also,  to  divide  with  him  the  commissions 
on  the  present  sale ;  that  the  respondent  heard  the  conversa- 
tion and  understood  it  Mr.  S.  E.  King,  who  desired 
to  purchase  the  properly,  testified  as  follows : 
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"Q.  As  a  matter  of  fact,  Darrow  was  acting  as  your 
agent  in  this  purchase,  as  well  as  Breyman's  in  the  sale! 
A.  Yes.  Q.  Do  you  know  whether  Mr.  Breyman  was 
informed  of  that  fact,  or  not?  A.  I  don't  know,  but  I 
rather  think  so.  Yes.  He  understood  that  I  was  going 
to  let  the  Darrow  Investment  Company  handle  the  prop- 
erty.   Q.     Was  that  stated  there?    A.     Yes." 

The  appellant  went  upon  the  stand  as  a  witness  in  his 
own  behalf,  and  did  not  controvert  this  evidence.  If  he 
had  testified  that  he  did  not  know  that  the  respondent  was 
acting  as  agent  for  both  himself  and  the  purchaser,  then 
there  would  have  been  an  issue  for  the  jury  upon  this 
point,  and  the  refusal  of  the  court  to  give  the  instruc- 
tion would  have  been  error.  But  where  no  issue  of  fact 
arose  upon  the  question,  the  lower  court  was  justified  in 
refusing  the  instruction. 

The  judgment  is  therefore  affirmed. 

Fuixebton,  C.  J.,  and  Hadley,  Andebs  and  Dunbab, 
JJ.,  concur. 


[No.  4706.     Decided  July  14,  1908.] 

George  W.  Cabmack,  Appellant,  v.  Katie  Dbum  et  ah, 
Respondents. 

PABOL  EVIDENCE  —  VARIATION  OF  WRITTEN  INSTRUMENT  —  BUI*  AS  TO 
THUtD  PARTIES. 

Evidence  of  an  oral  agreement  contemporaneous  with  a  deed 
of  conveyance,  whereby  the  grantor  was  given  the  right  to  collect 
the  rents  of  the  premises  for  a  stipulated  period  after  convey- 
ance, is  admissible  in  an  action  by  him  to  recover  such  rents, 
since  the  rule  prohibiting  the  variation  of  written  instruments 
by  contemporaneous  oral  agreements  applies  only  to  the  parties 
thereto  and  not  to  third  persons. 
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UNLAWFUL    DETAINER  —  SUPERSEDEAS      ON      APPEAL  —  LIABILITY      ON 
BOND  —  EFFECT  OF  SATISFACTION  OF  JUDGMENT. 

The  fact  that  Judgment  in  favor  of  plaintiff  in  an  action 
of  unlawful  detainer  had  been  satisfied  after  affirmance  on  appeal 
would  not  release  liability  upon  a  supersedeas  bond  given  for  the 
protection  of  plaintiff  pending  the  appeal. 

Appeal  from    Superior    Court,  King  County. — Hon. 
William  R.  Bell,  Judge.     Reversed. 

Metcalfe  &  Jurey,  for  appellant 
Hastings  &  Stedmun,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  to  recover  upon  a  super- 
sedeas bond  given  in  a  case  on  appeal  to  this  court.  Plain- 
tiff was  nonsuited  by  the  lower  court,  and  appeals  from 
a  judgment  thereon. 

The  facts  in  the  case  are  substantially  as  follows :  Re- 
spondents Drum  &  Morgart  were  tenants  from  month  to 
month  of  certain  real  estate  belonging  to  appellant.  On 
April  2,  1901,  appellant  brought  an  action  for  unlawful 
detainer  against  his  tenants,  Drum  &  Morgart,  for  the  pos- 
session of  the  premises.  A  trial  was  had  on  June  25, 
1901,  in  said  action,  and  a  verdict  was  rendered  in  favor 
of  plaintiff  for  restitution  of  the  premises,  and  for  $300 
rent  to  July  1,  1901.  Judgment  was  rendered  on  this 
verdict  on  July  2,  1901.  On  June  26,  1901,  six  days 
before  the  judgment  was  rendered  in  the  lower  court 
in  the  unlawful  detainer  action,  the  appellant,  who  was 
plaintiff  in  that  action,  sold  and  (by  general  warranty 
deed)  conveyed  the  real  estate  in  question  to  his  wife,  as 
her  sole  and  separate  property,  expressing  a  consideration 
of  $5  and  love  and  affection.  After  the  habendum  clause, 
the  deed  recites  as  follows : 
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"It  is  understood  that  the  above  described  real  prop- 
erty is  now  the  separate  property  of  the  said  first  party 
[George  W.  Carmack]  and  the  intent,  purpose  and  ef- 
fect of  this  conveyance  is  and  shall  be  to  vest  the  same  in 
the  said  second  party  [Marguerite  Carmack]  as  her  sole 
and  separate  property  and  free  and  clear  of  all  right, 
title,  interest  and  control  of  the  said  first  party  and  of 
all  community  rights  and  interests  whatsoever  of  the  said 
parties  hereto." 

Drum  &  Morgart,  after  the  entry  of  the  judgment  rend- 
ered on  July  2,  1901,  appealed  therefrom  to  this  court, 
and  gave  a  statutory  supersedeas  bond  for  stay  of  proceed- 
ings pending  the  appeal.  This  bond  was  in  the  penal 
sum  of  $1,000,  with  the  respondent  in  this  action,  the 
American  Bonding  &  Trust  Company,  as  surety,  and  was 
conditioned,  among  other  things,  to  "pay  all  rents  or 
damages  to  any  property  accruing  during  the  pendency 
of  the  appeal  out  of  the  possession  of  which  respondent 
shall  be  kept  by  reason  of  the  appeal/'  By  virtue  of  this 
bond,  Drum  &  Morgart  kept  possession  of  the  premises 
pending  the  appeal  in  that  case.  The  judgment  was  af- 
firmed on  appeal  {Carmack  v.  Drum,  28  Wash.  472,  67 
Pac  808)  and  a  remittitur  filed  in  the  lower  court  on 
March  26,  1902.  On  April  7,  1902,  after  the  filing  of  the 
remittitur,  the  defendants  in  this  action  paid  into  the 
registry  of  the  trial  court  the  amount  of  the  judgment 
and  costs  as  required  by  the  remittitur  from  this  court, 
and  the  appellant  in  this  action  drew  the  amount  so  paid, 
and  acknowledged  satisfaction  of  the  judgment.  Prior 
to  the  filing  of  the  remittitur,  and  on  the  18th  day  of 
March,  1902,  Drum  &  Morgart  voluntarily  surrendered 
to  appellant  the  possession  of  the  premises,  but  refused 
to  pay  to  appellant  any  rent  therefor  or  damages  thereto 
accruing  during  the  pendency  of  the  appeal,  from  July 
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1,  1901,  to  March  18,  1902.  This  action  is  upon  the 
supersedeas  bond  on  appeal  above  referred  to,  to  collect 
the  rents  and  damages  to  the  property  held  by  Drum  & 
Morgart  from  July  1,  1901,  to  March  18,  1902. 

Upon  the  trial  of  this  case  in  the  eourt  below,  after  the 
appellant  had  introduced  in  evidence  the  deed  from  him- 
self to  his  wife,  conveying  the  property  to  her,  he  offered 
to  show  that,  at  the  time  of  the  conveyance  to  her,  and  as 
part  consideration  therefor,  he  and  his  wife  had 
an  oral  agreement  to  the  effect  that  appellant  .should  re- 
tain possession  of  the  property  and  the  right  to  collect 
the  rents  thereof  until  January  1,  1903.  This  evidence 
was  excluded  by  the  trial  court  upon  the  ground  that  it 
contradicted  and  varied  the  terms  of  the  written  deed. 
The  appellant,  however,  was  permitted  to  testify,  and  did 
testify,  in  substance,  that  subsequent  to  the  delivery  of 
the  deed  he  had  such  an  agreement  with  his  wife;  but 
upon  cross-examination  he  said  that  the  agreement  was 
made  about  the  time  the  deed  was  executed,  and  was  a 
part  of  the  same  transaction.  Thereupon  the  court,  on  mo- 
tion, struck  out  all  of  that  evidence,  basing  this  ruling 
upon  the  former  one  that  it  varied  and  contradicted  the 
terms  of  the  deed,  which  was  the  culmination  of  the  eon- 
tract  between  appellant  and  his  wife.  Appellant  there- 
upon offered  to  prove  by  his  wife,  the  grantee  in  the 
deed,  that  there  was  an  oral  agreement  that  appellant 
should  have  the  rents. 

Counsel  for  respondents  argue  that,  since  this  is  an 
action  on  the  bond,  and  since  the  bond  was  given  to  pro- 
tect the  appellant,  who  was  respondent  in  the  action  in 
which  the  bond  was  given,  for  rents  or  damages  accru- 
ing during  the  pendency  of  the  appeal,  out  of  the  posses- 
sion of  which  the  respondent  -was  kept  by  reason  of  the 
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appeal,  and  since  appellant  had  sold  the  property  to  a 
third  party  before  the  appeal  was  taken,  therefore  there 
was  no  liability  upon  the  bond.  It  is  said  in  the  brief: 
"The  respondents  do  not  deny  their  relation  of  landlord 
and  tenant  to  the  appellant  prior  to  the  making  of  the 
said  deed,  but  they  do  deny  any  such  relation  after  the 
making  and  delivery  of  such  deed,  and  further  deny  any 
liability  on  said  bond  to  appellant"  This  position  is 
clearly  correct,  where  the  appellant  sells  the  property 
either  before  or  after  the  appeal,  and  transfers  possession 
or  right  of  possession  to  another  and  retains  no  further 
interest  therein,  because,  after  transfer  of  possession  or 
right  thereof  to  another,  the  interest  of  the  grantor  would 
cease,  and  the  tenants  would  no  longer  be  his  tenants, 
or  liable  to  him  for  rents  or  damages,  but  would  be  lia- 
ble to  the  purchaser  subsequent  to  the  transfer.  Other- 
wise the  tenants  would  become  liable  for  double  rent, 
which  cannot  be.  The  only  question,  therefore,  in  this 
case  is,  did  the  trial  court  err  in  excluding  evidence  of  the 
right  of  appellant  to  collect  the  rent  under  an  oral  agree- 
ment made  at  the  time  of  the  deed.  The  answer  to  this 
question  depends  upon  the  right  of  appellant  to  show 
the  real  transaction  between  himself  and  his  wife,  even 
to  the  extent  of  varying  or  contradicting  the  terms  of 
the  deed  executed  to  his  wife.  The  rule  is  well  settled 
that,  as  between  the  parties  to  a  written  contract,  parol 
evidence  cannot  be  received  to  contradict  or  vary  the  terms 
thereof.  But  this  rule  does  not  apply  to  persons  not  par- 
ties to  the  contract  The  rule  is  stated  as  follows  in  1 
Greenleaf  on  Evidence  (16th  ed.),  §279: 

"The  rule  under  consideration  is  applied  only  (in 
suits)  between  the  parties  to  the  instrument;  as  they 
alone  are  to  blame  if  the  writing  contains  what  was  not 
intended,  or  omits  that  which  it  should  have  contained. 
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It  cannot  affect  third  persons,  who,  if  it  were  otherwise, 
might  be  prejudiced  by  things  recited  in  the  writings, 
contrary  to  the  truth,  through  the  ignorance,  carelessness, 
or  fraud  of  the  parties;  and  who,  therefore,  ought  not 
to  be  precluded  from  proving  the  truth,  however  contra- 
dictory to  the  written  statements  of  others." 

In. 21  Am.  &  Eng.  Enc.  Law  (2d  ed.),  1103,  the  rule 
is  stated  thus: 

"The  rule  applies  only  to  controversies  between  the  par- 
ties or  their  representatives  and  privies,  and  to  cases 
where  the  enforcement  of  the  instrument  is  the  gravamen 
or  substantial  cause  of  action.  It  has  no  application  to 
strangers,  for  one  not  connected  in  any  way  with  the 
agreement  may  show  by  parol  what  the  real  transaction 
was,  even  in  a  contest  with  one  of  the  parties.  And  in- 
asmuch as  a  stranger  is  not  bound  by  the  rule,  even  in  a 
controversy  with  a  party  to  the  transaction,  it  follows 
that  in  a  controversy  with  strangers  to  the  instrument 
the  parties  to  it  are  not  themselves  estopped  to  explain  or 
contradict  it  by  parol  evidence." 

To  the  same  effect  are  the  following  authorities:  2 
Parsons,  Contracts  (8th  ed.),  p.  672,  *p.  556;  Brown, 
Parol  Evidence,  §  28 ;  Darby  v.  Arrowhead,  etc.,  Hotel 
Co.,  97  Cal.  384  (32  Pac.  454  ) ;  Bank  of  California  v. 
White,  14  Nev.  373 ;  Strader  v.  Lambeth,  7  B.  Mon.  589 ; 
Busch  v.  Pollock,  41  Mich.  64  (1  K  W.  921). 

Under  this  rule  it  seems  clear  that  the  appellant  should 
have  been  permitted  to  show  the  real  transaction  between 
himself  and  his  wife.  These  respondents  were  not  par- 
ties to  the  deed.  The  character  of  the  contract  did  not 
concern  them  so  long  as  their  rights  were  not  interfered 
with.  The  appellant  was  at  liberty  to  sell  the  property 
to  another,  and  retain  possession  thereof  and  collect  the 
rents,  and  under  such  a  contract  his  former  relation  with 
the  respondents  as  landlord  would  not  be  changed.     They 
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would  be  liable  to  him  for  the  rent  so  long  as  his  right 
to  collect  it  continued.  The  respondents  were  certainly 
liable  to  the  appellant  for  the  rent  of  the  premises  dur- 
ing, the  time  of  their  tenancy  while  the  appellant  was 
entitled  to  receive  it.  The  bond  was  expressly  given  as 
security  therefor.  It  was  not  necessary  that  appellant,  to 
be  entitled  to  collect  the  rents,  should  be  the  legal  owner 
of  the  fee.  Capital  Brewing  Co.  v.  Crosbie,  22  Wash. 
269  (60  Pac.  652). 

If  both  the  owner  of  the  fee  and  the  appellant,  who 
had  parted  therewith,  agree  that  the  appellant  was  en- 
titled to  the  rent,  and  that  his  relation  to  the  respondents 
as  landlord  was  not  changed,  no  rights  or  liabilities  of 
respondents  were  in  any  way  changed,  for  under  such  cir- 
cumstances, if  the  rent  were  paid  to  the  appellant,  his 
grantee  could  not  again  enforce  payment  thereof.  The  fact 
that  the  judgment  in  the  unlawful  detainer  action  was  sat- 
isfied did  not  release  the  liability  upon  the  bond.  Carmack 
v.  Drum,  28  Wash.  472  (68  Pac.  894). 

For  these  reasons,  we  think  the  court  erred  in  exclud- 
ing the  evidence  offered.  The  judgment  is  therefore  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Fullerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 

On  Petition  for  Modification. 

Per  Curiam. — In  this  case,  after  the  lower  court  had 
granted  a  nonsuit  as  to  plaintiff's  cause  of  action,  the 
court  proceeded  to  determine  the  merits  of  certain  counter- 
claims pleaded  by  defendants,  and  the  judgment  thereon 
was  adverse  to  defendants,  respondents  here.  No  appeal 
was  taken  from  that  portion  of  the  judgment.  The  ap- 
peal was  taken  by  the  plaintiff  from  that  part  only  of 
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the  judgment  wherein  it  was  ordered  that  plaintiff  take 
nothing  by  his  complaint.  The  clause  in  the  main  opin- 
ion, "that  the  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  a  new  trial,"  was  intended  to  apply 
only  to  that  part  of  the  judgment  which  the  plaintiff  ap- 
pealed from.  We  did  not  intend  to  reverse  any  part  of  the 
judgment  not  appealed  from.  The  opinion  is  modified  so 
as  to  read:  The  judgment  is  reversed,  and  the  cause  re- 
manded to  the  lower  court  for  a  new  trial,  upon  the  cause 
of  action  stated  in  the  complaint 


[Na  4710.     Decided  July  14,  1903.] 

A.  M.  Cannon  et  al.,  Plaintiffs,  v.  Ben  E.  Snipes  et  al., 
Defendants,  Frank  McCandless,  Appellant,  P.  J. 
Gray,  Receiver,  Respondent. 

KECEIVEB8  —  PLURALITY   OF   FUNDS  —  PAYMENT  OF  CLAIMS. 

A  receiver  appointed  to  take  charge  of  the  separate,  com- 
munity and  partnership  estates  of  an  insolvent  debtor,  under  a 
decree  providing  for  the  payment  of  each  class  of  creditors 
primarily  from  the  corresponding  class  of  funds,  cannot  be  com- 
pelled to  pay  a  separate  debt  of  the  insolvent  out  of  funds  derived 
solely  from  the  community  estate  of  himself  and  wife,  when 
it  appears  that  the  claims  against  that  estate  have  not  been  sat- 
isfied. 

SAME  —  FUNDS  AVAILABLE  FOB  RECEIVERSHIP  EXPENSES. 

Where  but  one  receivership  has  been  created  to  take  charge  of 
the  partnership,  community  and  individual  estate  of  an  insol- 
vent debtor,  funds  derived  from  any  of  such  estates  are  properly 
applicable  toward  payment  of  the  expenses  of  the  receivership. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Frank  H.  Rudkin,  Judge.     Affirmed. 
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Kauffman  &  Frost,  for  appellant 
Eugene  E.  Wager,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  petitioned  the  superior  court 
of  Kittitas  county  for  an  order  directing  the  receiver  of 
the  estate  of  Ben  E.  Snipes  to  pay  a  certain  judgment 
against  said  Snipes,  which,  by  assignment,  is  held  by 
appellant.  The  judgment  is  for  the  separate  and  indi- 
vidual obligation  of  Ben  E.  Snipes.  The  receivership 
includes  all  the  estates  of  Ben  E.  Snipes  individually, 
the  partnership  of  Ben  E.  Snipes  &  Co.,  and  the  com- 
munity estate  of  Ben  E.  Snipes  and  wife.  The  petition 
asks  that  the  receiver  shall  be  ordered  to  pay  the  judg- 
ment from  funds  now  in  his  hands,  from  whatever  source 
derived.  The  receiver,  respondent  herein,  answered  the 
petition  alleging  that  all  funds  now  in  his  hands  have  been 
derived  solely  from  the  sale  of  the  community  real  prop- 
erty of  Snipes  and  wife,  and  from  the  rents,  issues,  and 
profits  thereof;  that  by  a  judgment  of  said  court  made 
and  entered  on  the  14th  day  of  June,  1900,  it  was  der- 
creed  that  the  claim  of  appellant  mentioned  in  the  peti- 
tion herein  is  not  a  lien  upon,  and  cannot  be  paid  out  of, 
the  proceeds  of  the  sale  of  the  community  property  of 
Snipes  and  wife,  or  from  the  rents,  issues,  and  profits 
thereof,  which  judgment  and  decree  was  on  appeal  af- 
firmed by  this  court,  as  reported  in  Cannon  v.  Snipes, 
24  Wash.  166  (64  Pac.  167).  At  the  hearing  of  the 
petition  herein  the  court  found  that  all  moneys  now  in 
the  hands  of  the  receiver  were  derived  from  the  proceeds 
of  the  sale  of  the  community  property  of  Snipes  and  wife, 
and  from  the  rents  and  profits  thereof,  and  entered  judg- 
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ment  denying  the  petition.     This  appeal  is  from  that 
judgment 

It  is  urged  by  appellant  that  his  petition  avers  and  that 
the  facts  show  conditions  now  existing  which  were  un- 
known to  him  at  the  time  of  the  hearing  in  Cannon  v. 
Snipqs,  supra.  We  have  examined  the  record  and  the  opin- 
ion in  that  case,  and  we  are  unable  to  see  that  any  princi- 
ple is  involved  here  that  was  not  determined  by  the  former 
appeal.  In  the  former  opinion,  at  page  168,  this  court 
observed : 

"In  January,  1897,  a  final  decree  was  entered  in  the 
said  cause,  by  which  the  court  fixed  the  claims  of  all  the 
various  classes  of  creditors,  marshalled  and  listed  all 
the  assets  then  in  the  receiver's  hands,  and  directed  a 
sale  thereof  and  the  payment  of  the  various  claims,  accord- 
ing to  their  character  out  of  the  proceeds  of  the  various 
kinds  of  property,  which  consisted  of  partnership  assets  of 
Ben  E.  Snipes  &  Co.,  community  property  of  Snipes  and 
wife,  and  individual  assets  of  Snipes.  This  decree  is  final 
in  the  cause,  not  having  been  vacated,  modified,  or  ap- 
pealed from,  and  this  appeal  in  no  way  questions  the 
validity  or  binding  force  of  that  decree." 

Again,  at  page  171,  it  was  further  said: 

"It  is  not  alleged  that  the  receiver  has  not  applied 
these  funds  as  directed  by  the  decree.  As  we  read  the 
decree,  it  was  intended  by  the  court  that  all  firm  liabili- 
ties of  Snipes  &  Co.,  and  all  community  liabilities  of 
Snipes  and  wife  should  first  be  paid  out  of  the  proceeds 
of  the  community  realty  and  firm  property,  and 
that  the  balance  be  applied  in  satisfaction  of  the 
separate  debts  of  Snipes.  It  stands  admitted  here  that 
the  receiver  is  about  to  pay  these  claims  out  of  the  pro- 
ceeds of  the  sale  of  the  community  property,  and  that 
prior  claims  against  this  fund  remain  unpaid,  and  that 
the  total  assets  will  not  be    sufficient    to  liquidate  the 
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It  does  not  appear  here  that  since  said  opinion  was 
rendered  the  receiver  has  applied,  or  that  he  is  about  to 
apply,  the  funds  in  his  hands  in  any  other  manner  than 
as  directed  by  said  decree.  That  decree,  as  we  have  seen, 
was  formerly  held  to  be  of  a  final  and  binding  force. 
It  classified  the  creditors,  and  directed  their  payment  in 
such  a  manner  that  appellant's  claim  is  not  to  be  paid 
from  community  property  until  the  partnership  and  com- 
munity liabilities  of  Snipes  are  first  paid.  It  is  mani- 
fest from  the  petition  before  us  that  the  two  classes  of 
claims  last  mentioned  are  not  yet  paid,  and  that  suffi- 
cient funds  do  not  exist  to  satisfy  them.  The  receiver 
is  therefore  following  the  terms  of  the  decree  in  refusing 
to  pay  appellant's  claim  from  the  community  funds  in 
his  hands.  It  is  insisted  that  there  has  been  a  misap- 
propriation of  funds  in  the  payment  of  the  expenses  of 
the  receivership,  in  that  the  several  funds  have  been 
commingled,  and  the  expenses  paid  from  such  common 
fund.  The  same  question  was  raised  in  Cannon  v.  Snipes, 
and  it  was  held  that  while  the  funds  are  not  common  for 
the  use  of  each  creditor,  or  each  class  of  creditors,  yet 
there  is  but  one  receivership,  and  that  any  or  all  of  the 
funds  are  available  to  pay  receivership  expenses.  The 
said  decree  so  provided,  and  this  court  said  "this  was  a 
proper  provision  in  the  decree." 

These  questions  having  been  determined  by  the  former 
appeal,  we  think  the  judgment  of  the  court  in  this  case 
was  right,  and  it  is  therefore  affirmed. 

Fullerton,  C.  J.,  and  Mount,  Anders  and  Dunbar, 
JJ.,  concur. 
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Philena    McKee,    Executrix,   Respondent,   v.    Geobgb 
Washington  McKee  et  ah,  Appellants. 

ACTIONS  —  VOLUNTARY    DISMISSAL  —  BIGHTS    OF    DEFENDANT    ASKING 
AFFIRMATIVE  BELIEF. 

In  an  action  brought  for  the  construction  of  a  will  and  to 
quiet  title  thereunder,  in  which  the  defendants  answered  setting 
up  affirmative  matter  and  asked  affirmative  relief,  the  plaintiff 
is  not  entitled  to  a  voluntary  dismissal  carrying  with  it  the 
affirmative  matter  of  the  answer. 

8AME  —  DEFAULT  —  APPEAL  —  DECISION. 

Where  motions  of  the  plaintiff  for  a  voluntary  dismissal  and 
of  the  defendants  for  default  and  judgment  upon  affirmative 
matter  in  the  answer  are  heard  at  the  same  time,  and  the  plain- 
tiff's motion  is  erroneously  granted,  the  supreme  court  upon  re- 
versing the  judgment  will  not  direct  the  default  to  be  entered, 
but  will  remand  with  instructions  to  reinstate  the  case  and  pro- 
ceed to  a  hearing,  including  defendants'  motion  for  default. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.    Reversed. 

John  H.  Pedigo  and  Sharpstein  &  Sharpstein,  for  ap- 
pellants. 

Marvin  Evans  and  Wellington  Clark,  for  respondent 

Per  Curiam. — The  respondent,  who  was  plaintiff  be- 
low, commenced  an  action  in  the  superior  court  of  Walla 
Walla  county,  averring,  in  substance,  that  she  was  the  exe- 
cutrix and  devisee  of  a  certain  will  left  by  her  deceased 
husband;  that  doubts  and  controversies  had  arisen  as  to 
her  rights  and  title  thereunder,  and  that  she  was  unable 
to  carry  into  effect  the  bequests  made  by  the  maker  of  the 
will  because  of  these  doubts  and  controversies.  She  prayed 
that  she  have  the  aid  of  the  court  in  the  construction  of  the 
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will,  that  her  title  to  the  property  devised  be  quieted,  and 
that  she  have  such  other  relief  as  the  court  should  deem 
just  and  equitable.  The  defendants  answered,  denying 
many  of  the  averments  of  the  complaint,  and  setting  up 
affirmative  matter  on  which  they  prayed  for  affirmative  re- 
lief. After  these  answers  had  been  filed  and  served,  the 
respondent  moved  to  dismiss  the  action  without  prejudice, 
and  at  her  cost.  While  this  motion  was  pending  the  appel- 
lants moved  for  judgment  by  default  upon  the  affirmative 
matter  alleged  in  the  answers.  These  motions  came  on  for 
hearing  together,  when  the  trial  court  ruled  that  the  re- 
spondent was  entitled  to  dismiss  her  action,  and  that  the 
dismissal  carried  with  it  the  affirmative  matter  set  up  in 
the  answer,  and  thereupon  entered  the  following  judg- 
ment: 

"And  after  argument  of  counsel  upon  said  motion  of 
the  said  plaintiff  and  the  submission  thereof  by  them,  the 
court  sustains  said  motion  and  dismisses  this  action  at  the 
cost  of  said  plaintiff,  without  prejudice  to  the  said  defend- 
ants to  bring  an  action  embodying  the  alleged  cause  of  ac- 
tion set  up  in  their  answers  and  cross-complaints  herein, 
and  declines  to  take  further  action  in  the  premises." 

This  appeal  is  from  the  judgment  of  dismissal. 

The  appellants  do  not  question  the  right  of  the  respond- 
ent to  abandon  her  cause  of  action  at  any  stage  of  the  pro- 
ceedings, and  have  a  dismissal  thereof,  so  far  as  she  is 
concerned;  but  they  contend  that  they,  having  set  up  af- 
firmative matter  and  prayed  for  affirmative  relief,  have 
the  right  to  have  the  judgment  of  the  court  thereon  as  to 
the  sufficiency  of  such  affirmative  matter  to  state  a  cause 
of  action  against  the  respondent,  and  a  trial  thereon,  if 
adjudged  or  conceded  to  be  sufficient,  and  that  the  aban- 
donment or  dismissal  by  respondent  of  her  own  cause  of 
action  does  not  operate  as  a  dismissal  of  the  cause  of  action 
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set  up  by  themselves.  In  Waite  v.  Wingate,  4  Wash.  324 
(30  Pac.  81),  this  court  held  that  the  original  complaint 
in  an  equitable  action  and  a  cross  complaint  filed  as  a  de- 
fense thereto  constituted  but  one  suit,  even  though  affirma- 
tive relief  be  asked  in  the  cross  complaint,  and  that  a  dis- 
missal of  the  original  complaint  carries  the  cross  com- 
plaint with  it  In  the  comparatively  recent  case  of  Wash- 
ington National  Building,  etc.,  Ass'n  v.  Saunders,  24 
Wash.  321  (64  Pac.  546),  however,  we  held  that  the  rule 
announced  in  the  case  of  Waite  v.  Wingate  was  not  in  con- 
sonance with  the  spirit  of  the  Code,  nor  in  accordance  with 
the  better  authorities,  and  overruled  the  same.  The  rule 
now  is,  therefore,  that  when  the  answer  of  the  defendant 
to  a  complaint  in  an  action  of  equitable  cognizance  con- 
tains averments  of  fact  connected  with  the  subject-matter 
of  the  action  set  out  in  the  complaint*  which,  if  true,  will 
afford  affirmative  relief,  a  dismissal  of  the  original  com- 
plaint will  not  carry  with  it  the  affirmative  matter  of  the 
answer.  Tested  by  this  rule,  the  action  before  us  should 
not  have  been  dismissed.  The  answers  of  the  appellants 
set  up  affirmative  matters  and  prayed  for  affirmative  relief. 
They  therefore  had  the  right  to  the  judgment  of  the  trial 
court  as  to  their  sufficiency  to  warrant  an  affirmative  re- 
covery on  their  part*  and  a  judgment  for  the  relief  de- 
manded, if  the  allegations  should  be  found  sufficient, 
and  should  be  proved  by  a  preponderance  of  the  evidence 
if  issue  be  taken  thereon. 

The  appellants  moved  in  the  court  below  for  default  on 
their  answers,  and  urge  here  that  the  cause  be  remanded 
with  instructions  to  grant  the  default  But,  as  the  trial 
court  dismissed  the  action  on  the  respondent's  motion  be- 
fore reaching  the  motion  for  default,  the  cause  will  be  re- 
manded with  instructions  to  reinstate  the  case,  and  pro- 
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oeed  regularly  with  its  subsequent  hearing,  which  will  in- 
clude an  investigation  of  the  appellants'  right  to  a  de- 
fault. The  judgment  appealed  from  is  reversed,  and  the 
cause  remanded  with  instructions  to  proceed  in  accordance 
with  this  opinion. 


[No.  4555.     Decided  July  15,  1903.] 

Childs  Lumber  and  Manufacturing  Company,  Appel- 
lant, v.  Flora  R.  Page  et  al.,  Respondents. 

CONTRACTS  —  CONSTRUCTION  —  ARBITRATION. 

A  single  clause  of  a  building  contract  giving  the  owner  the 
right  to  fix  the  amount  of  the  damages  owing  to  delay,  and,  upon 
dissent  by  the  contractor,  requiring  arbitration,  must  be  con- 
strued in  connection  with  the  other  clauses,  and  does  not  limit 
the  arbitration  to  that  point,  where  it  is  apparent  that  all  matters 
in  dispute  are  to  be  arbitrated. 

SAME  —  PLEADINGS  —  ADMISSIONS    IN    REPLY. 

Where  the  contract  permits  the  owner  to  fix  the  damages  for 
delay  and  requires  arbitration  if  the  contractor  dissents,  and 
the  reply  admits  that  the  damages  were  fixed,  the  plaintiff  cannot 
avoid  the  effect  of  such  admission  by  showing  that  the  delay  was 
not  its  fault,  that  the  time  had  been  extended,  or  that  the  claim 
was  in  bad  faith,  where  those  defenses  had  not  been  submitted 
to  arbitration  or  any  attempt  made  to  arbitrate;  and  judg- 
ment Is  properly  given  on  the  pleadings  for  the  amount  claimed, 
less  the  damages  fixed. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.    Affirmed. 

Crow  &  Williams,  for  appellant : 

The  reply  shows  a  sufficient  excuse  to  relieve  the  appel- 
lant from  any  liability  by  reason  of  delay.  Bardwell  v. 
Ziegler,  3  Wash.  34;  Lloyd,  Law  of  Building,  §§  39,  40; 
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Palmer  v.  Stockwell,  75  Mass.  237 ;  Weeks  v.  Little,  89 
K  Y.  566 ;  Taylor  v.  Renn,  79  111.  181 ;  Stewart  v.  Ketel- 
tas,  36  N.  Y.  388 ;  Davis  v.  CrooJcston  Water  Works  Co., 
47  Am.  St.  Rep.  622 ;  White  v.  School  District,  28  Atl. 
136 ;  Ketchum  v.  Zeilsdorff,  26  Wis.  514 ;  Abbott  v.  Gatch, 
71  Am.  Dec.  635 ;  Norton  v.  Browne,  89  Ind.  333 ;  De 
Boom  v.  Priestly,  1  Cal.  206;  McCausland  v.  Cresap,  3 
G.  Greene,  161. 

Graves  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fullekton,  C.  J. — This  is  a  second  appeal  of  this 
cause.  The  opinion  on  the  former  appeal  will  be  found  in 
28  Wash.  128  (68  Pac  373),  where  will  be  found,  also,  a 
full  statement  of  the  pleadings  in  the  cause,  and  the  facts 
giving  rise  to  the  controversy  between  the  parties.  After 
the  cause  had  been  remanded  on  the  former  appeal,  the 
plaintiff  (appellant  here)  amended  its  reply,  in  which  it 
substantially  admitted  the  allegation  in  the  defendant's 
answer  to  the  effect  that  it  had  failed  to  deliver  the  ma- 
terials agreed  to  be  furnished  at  the  time  named  in  the 
contract,  and  that  the  defendant  A.  J.  Page  had  deter- 
mined the  amount  of  the  loss  and  damage  sustained  by  the 
defendants  thereby  in  the  sum  of  $515,  and  had  served 
written  notice  thereof  on  the  plaintiff,  but  sought  to  avoid 
the  effect  of  the  admission  by  pleading  certain  matters  in 
defense  thereof,  which  may  be  epitomized  as  follows: 
(1)  That  whatever  delay  occurred  was  caused  by  the  de- 
fendants; (2)  that  the  delay  was  not  caused  by  any  fault 
of  the  plaintiff;  (3)  that  time  of  performance  had  been 
extended  by  the  mutual  agreement  of  the  parties,  though 
not  for  the  entire  time  of  the  delay;  (4)  that  prior  to  the 
institution  of  this  action  the  plaintiff  had  brought  an- 
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other  action  involving  the  same  subject-matter  as  this,  and 
that  before  the  institution  of  that  action  the  defendant  had 
claimed  that  his  damages  amounted  to  the  sum  of  $250,  but 
that  when  that  action  was  instituted  he  served  upon  the 
plaintiff  a  written  claim  for  damages  in  the  sum  of  $515 
because  of  delay,  and  $150  because  of  defective  materials ; 
(5)  that  neither  of  such  claims  were  the  result  of  investi- 
gation or  computation  by  defendant,  but  were  made  ca- 
priciously, and  in  bad  faith;  and  (6)  that  when  the  com- 
plaints were  made  the  plaintiff  gave  notice  that  it  dissented 
therefrom.  On  the  filing  of  this  reply  the  defendant 
moved  for  judgment  on  the  pleadings,  when  the  trial  court 
held  that,  as  a  matter  of  law,  the  plaintiff  could  recover 
only  an  amount  equal  to  the  excess  of  its  claim  over  $515, 
and  entered  judgment  for  the  plaintiff  accordingly.  The 
plaintiff  again  appeals  from  the  judgment 

The  appellant  insists  that  one  clause  alone  of  the  con- 
tract entered  into  between  the  parties,  viz.,  article  8  (28 
Wash.  132,  68  Pac.  37.3),  is  applicable  to  the  matter  now 
in  dispute  between  them,  and  that  this  clause  authorizes 
the  owner  to  fix  the  amount  of  the  damage  caused  by  de- 
lays only,  which  alone  it  Is  required  by  the  contract  to  ar- 
bitrate ;  and  that  it  is  open  to  it  to  litigate  in  the  courts  the 
question  of  its  liability  for  such  damage,  and  hence  it  has 
the  right  to  litigate  in  the  courts  the  several  matters  set 
out  in  its  reply  as  a  defense  to  the  claim.  Reading  article 
8  of  the  contract  by  itself,  some  support,  doubtless,  can  be 
found  for  this  contention;  but  it  is  a  familiar  principle 
that  a  contract  must  be  read  as  a  whole,  and  its  meaning 
gathered  from  the  whole  instrument,  and  not  from  any 
particular  part  thereof.  So  reading  this  contract,  there  is 
little  doubt  as  to  its  meaning.  However  awkward  or  cum- 
bersome its  language  may  be,  it  is  clear  that  it  was  in- 
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tended  that,  should  there  be  any  delay  on  the  part  of  the 
appellant  in  fulfilling  its  part  of  the  contract,  the  defend- 
ant A.  J.  Page  should  have  the  right  to  determine  the 
amount  of  damages  suffered  by  the  owners  thereby,  and 
the  right,  if  the  claim  should  be  disputed  by  the  appellant, 
to  have  all  the  matters  pertaining  thereto  settled  by  ar- 
bitrators, selected  as  provided  in  the  contract.  No 
doubt  the  appellant  could  have  defended  against  the 
claim  before  the  arbitrators  by  showing  that  the  delay 
was  not  its  fault,  that  it  was  the  fault  of  the  owner,  that 
the  time  had  been  extended,  that  the  claim  made  was  ca- 
pricious, and  in  bad  faith,  or,  perhaps,  for  other  reasons 
stated  in  its  reply  >  but  it  was  before  that  board  these  de- 
fenses must  be  made.  It  was  the  intention  of  the  contract 
that  all  matters  of  dispute  concerning  the  performance  of 
the  contract  that  should  arise  between  the  parties  should 
be  settled  by  arbitration,  and,  as  this  court  has  repeatedly 
held,  disputes  which  a  party  has  agreed  to  submit  to  arbi- 
tration cannot  be  litigated  by  him  in  the  courts  without 
first  showing  that  he  has  offered  to  arbitrate  pursuant  to 
the  agreement,  and  has  been  refused  by  the  other  party. 
In  its  amended  answer  the  appellant  prayed  that  the  court, 
if  it  found  that  the  defendants  were  entitled  to  offset  their 
claim  of  damages  against  the  amount  due  the  appellant, 
"that  this  action,  as  to  such  claim,  be  dismissed  without 
prejudice,  for  the  purpose  of  having  the  question  of  such 
damages  referred  to  a  board  of  arbitrators,  as  provided 
for  by  said  contract"  It  now  complains  that  the  trial 
court  in  its  decree  made  no  order  in  reference  thereto,  and 
asks  this  court,  in  case  the  decree  is  affirmed  in  other  re- 
spects, to  provide  that  the  decree  shall  not  prejudice  the 
right  to  an  arbitration  in  the  future.  But  it  seems  to  us 
that,  if  the  appellant  is  barred  of  the  right  to  arbitrate  the 
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claim  for  damages  in  some  future  proceeding,  it  is  because 
of  its  conduct,  rather  than  by  the  form  of  the  decree  en- 
tered, and,  without  now  determining  the  question  one  way 
or  the  other,  as  we  think  it  is  not  before  us,  we  decline  to 
alter  the  form  of  the  decree. 

Other  questions  suggested  by  the  appellant  are  con- 
cluded by  what  we  have  said  above,  and,  as  we  find  no 
error  in  the  record,  the  judgment  will  stand  affirmed. 

Mount,  Hadley,  Anders  and  Dunbar,  JJ.,  concur. 


8*    264 
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32  2m|  The  State  of  Washington,  Respondent,  v.  George  D. 

Carpenter,  Appellant. 

CRIMINAL   LAW  —  EVIDENCE  —  ADMISSIONS. 

Admissions  of  accused  at  the  preliminary  examination,  upon 
being  asked  by  the  magistrate  whether  or  not  he  had  any  testi- 
mony to  offer,  are  not  made  under  the  influence  of  fear  produced 
by  threats,  and  evidence  of  the  same  is  admissible,  although  the 
witnesses  did  not  say  in  words  that  they  were  not  made  under 
the  Influence  of  fear. 

SAME. 

Evidence  of  admissions  by  accused  is  admissible  where  the 
jailer  testifies  that  no  inducements  were  held  out  to  the  accused, 
and  that  they  were  made  in  the  presence  of  his  wife  when  she 
was  visiting  him  in  the  jail. 

RAPE  —  EVIDENCE   OF   OTHER    CRIMES  —  IMPEACHING    CHARACTER. 

Upon  the  charge  of  rape  of  defendant's  daughter,  where  the 
defendant's  general  character  has  been  put  in  issue,  and  his  wife 
has  testified  on  cross-examination  that  a  daughter  other  than 
the  one  named  in  the  information  never  told  her  that  the  accused 
had  attempted  to  commit  the  crime  of  rape  upon  her,  it  is  error 
requiring  a  reversal  to  permit  the  state  to  Impeach  the  defen- 
dant's character  by  evidence  of  a  specific  crime  other  than  the 
one  for  which  he  is  on  trial. 
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SAME. 

Neither  la  it  competent  to  rebut  his  wife's  testimony  by  evi- 
dence of  the  daughter  to  the  effect  that  defendant  had  attempted 
to  have  sexual  intercourse  with  her,  as  the  state  is  concluded 
by  answers  on  cross-examination  pertaining  to  collateral  mat- 
ters. 

REASONABLE  DOUBT. 

An  instruction  as  to  reasonable  doubt  approved  (following 
8tate  v.  Krug,  12  Wash.  288). 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
Alonzo  E.  Rice,  Judge.    Reversed. 

Frank  Burch,  for  appellant 

Maurice  A.  Langhorne,  Prosecuting  Attorney,  for  the 
State. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  C.  J. — The  appellant  was  informed  against 
for  the  crime  of  rape,  alleged  to  have  been  committed  upon 
the  person  of  one  Georgie  Carpenter,  his  daughter,  a  fe- 
male child  under  the  age  of  eighteen  years.  He  was  found 
guilty  on  a  trial  had  thereon,  and  appeals  from  the  judg- 
ment of  conviction  and  the  sentence  pronounced  against 
him. 

It  is  first  assigned  that  the  court  erred  in  permitting  W. 
A.  Westover  and  J.  C.  Matson,  witnesses  for  the  state,  to 
testify  to  certain  statements,  in  the  Aature  of  admissions, 
made  by  the  appellant  at  his  preliminary  examination.  It 
is  not  contended  that  there  was  anything  in  the  statements 
themselves  that  rendered  them  inadmissible,  but  it  is  said 
that  the  state  did  not  first  show  that  the  admissions  were 
not  made  under  the  influence  of  fear  produced  by  threats. 
But  we  think  the  appellant  has  mistaken  the  effect  of  the 
record.  While  it  is  true  that  the  witnesses  did  not  use  the 
words  of  the  statute  in  detailing  the  circumstances  under 
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which  the  admissions  were  made ;  that  is,  they  did  not  say 
in  words  that  the  admissions  were  not  "made  under  die  in- 
fluence of  fear  produced  by  threats,"  yet  they  did  so  in 
effect.  They  testified  that  the  admissions  were  made  at  the 
close  of  the  state's  case  before  the  committing  magistrate, 
when  the  magistrate  inquired  of  the  appellant  whether  or 
not  he  had  any  witnesses  or  testimony  to  offer  on  his  own 
behalf.  Clearly,  there  was  here  evidence  that  the  admis- 
sions were  not  made  under  the  influence  of  fear  produced 
by  threats,  even  if  it  be  conceded  that  the  statute  requires 
such  a  showing  to  be  made  before  an  admission  made  by  a 
defendant  at  a  preliminary  hearing  can  be  introduced  in 
evidence  against  him — a  question  we  do  not  decide. 

In  this  same  connection,  and  for  the  same  reason,  it  is 
assigned  that  the  court  erred  in  permitting  the  jailer  to 
testify  to  other  admissions  made  by  the  appellant  This 
assignment  seems  to  us  to  be  equally  without  merit  The 
jailer  testified  that  no  inducements  were  held  out  to  the 
appellant  in  order  to  get  him  to  make  the  statements  he 
did  make,  and  that  they  were  made  in  the  presence  of  the 
appellant's  wife  at  a  time  when  she  was  visiting  him  in  the 
jail. 

On  the  trial,  while  the  wife  of  the  appellant  was  on  the 
stand,  testifying  on  his  behalf,  she  was  asked  on  her  exam- 
ination in  chief  concerning  the  conduct  of  the  appellant 
towards  the  members  of  his  family  generally,  and  answered 
to  the  effect  that  he  had  always  conducted  himself  towards 
his  family  as  a  good  husband  and  father  should.  On  cross- 
examination  she  was  asked  if  it  was  not  a  fact  that  their 
daughter  Annie  had  told  her  that  the  appellant  had  at- 
tempted to  commit  the  crime  of  rape  upon  her  (Annie),  to 
which  she  replied  that  Annie  had  never  told  her  anything 
of  the  kind.    In  rebuttal  the  state  put  Annie  on  the  stand, 
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and  was  permitted,  over  the  objection  of  the  appellant,  to 
ask  her  the  following  question:  "What  is  the  fact  as  to 
your  father  attempting  rape  upon  you  ?"  The  witness  an- 
swered to  the  effect  that  her  father  had  on  several  occasions 
endeavored  to  induce  her  to  have  sexual  intercourse  with 
him.  The  appellant  contends  that  this  was  error  requiring 
a  reversal  of  the  judgment,  and  we  think  the  contention 
must  be  sustained.  The  state  could  not  show  as  a  fact,  in 
order  to  contradict  the  testimony  of  the  wife  to  the  effect 
that  the  appellant  had  always  demeaned  himself  as  a  good 
husband  and  father,  that  he  had  been  guilty  of  a  crime 
against  a  daughter  other  than  that  charged  in  the  infor- 
mation. The  statement  that  he  had  always  properly  de- 
meaned himself  towards  his  family  might  in  a  remote  de- 
gree tend  to  show  that  he  was  a  peaceable  and  law-abiding 
man,  and  so  far  put  his  character  in  issue  as  to  permit  the 
state  to  introduce  impeaching  testimony  as  to  his  general 
character  in  that  regard,  but  this  is  as  far  as  the  rule  could 
possibly  go.  No  rule  permits  the  general  character  of  the 
defendant,  even  when  directly  put  in  issue,  to  be  im- 
peached by  showing  the  commission  by  him  of  a  specific 
crime  other  than  the  one  for  which  he  is  on  trial.  Neither 
was  it  competent  to  contradict  the  statement  of  the  wife  to 
the  effect  that  her  daughter  Annie  had  never  told  her  that 
the  appellant  had  attempted  a  rape  upon  Annie.  No  rule 
is  better  settled  than  the  one  that  a  cross-examining  party 
is  concluded  by  the  answer  which  a  witness  makes  to  a 
question  pertaining  to  a  collateral  matter.  To  such  an- 
swers no  contradiction  is  allowed,  even  for  the  purpose  of 
impeaching  the  witness.  State  v.  Payne,  6  Wash.  563, 
568  (34  Pac.  317) ;  10  Enc.  PL  &  Pr.  294,  and  cases 
cited.  But  the  question  permitted  by  the  court  in  this  in- 
stance went  much  farther  than  an  impeaching  question. 

17-32  wash. 
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The  wife  was  asked  whether  or  not  Annie  had  told  her 
that  the  appellant  had  committed  a  certain  act,  while 
Annie  was  asked  whether  or  not  the  appellant  had  com- 
mitted the  act,  not  whether  she  had  told  her  mother  so. 
Had  it  been  proper,  therefore,  to  have  impeached  the 
statement  of  the  mother  when  she  stated  that  Annie  had 
never  told  her  of  the  alleged  misconduct  of  the  father, 
it  would  have  been  improper  and  reversible  error  to  have 
permitted  Annie  to  answer  the  question  complained  of. 

Exception  was  taken  to  the  instructions  of  the  court 
where  it  defined  a  reasonable  doubt  The  charge,  how- 
ever, was  substantially  like  that  approved  by  this  court 
in  State  v.  Krug,  12  Wash.  288  (41  Pac.  126),  and  we 
think  was  entirely  unobjectionable.  Other  errors  as- 
signed relate  to  questions  of  practice  which  will  not  re- 
cut  on  a  retrial  of  the  cause,  and  it  is  unnecessary  to 
notice  them  here. 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Hadley,  Andebs,  Mount  and  Dunbab,  JJ.,  concur. 


[No.  4646.     Decided  July  16,  1905.) 

Edmund  C.  Tbaves,  Appellant,  v.  John  C.  McLees  et 
ah.  Respondents. 

APPEAL  —  DISMISSAL  —  CESSATION  OP  CONTBOVEBST. 

Where,  pending  an  appeal,  the  parties  thereto  enter  into  such 
an  agreement  that  an  end  is  put  to  the  controversy  between 
them,  with  the  exception  of  the  question  of  costs,  the  appeal  will 
be  dismissed. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Geoboe  A.  Joineb,  Judge.     Appeal  dismissed. 
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Kerr  &  McCord  and  Million  &  Houser,  for  appellant. 
Thomas  Smith  and  James  C.  Waughj  for  respondents. 

Peb  Curiam. — This  was  an  action  to  remove  a  cloud 
from  the  title  to  certain  real  estate.  Upon  a  trial  the  low- 
er court  entered  a  decree  adjudging  that  the  plaintiff  was 
the  mortgagee  of  the  property,  and  ordered  the  lands  in 
controversy  to  be  sold,  and  the  proceeds  thereof  applied  in 
satisfaction  of  plaintiffs  lien,  and  the  remainder  turned 
over  to  the  defendants.  From  this  decree  the  plaintiff 
appeals. 

It  now  appears  that,  after  the  appeal  was  taken,  the 
parties  voluntarily  sold  the  lands  in  question  to  a  third 
party,  and  have  executed  deeds  therefor,  and  have  re- 
ceived and  divided  the  proceeds  of  the  sale  in  accordance 
with  the  decree  of  the  lower  court  It  further  appears 
that  there  is  no  controversy  here  except  as  to  the  payment 
of  costs.  Under  the  uniform  rulings  of  this  court  in  cases 
of  this  character,  the  case  must  be  dismissed,  and  it  is  so 
ordered.  Rice  v.  Orr,  16  Wash.  163  (47  Pac.  424); 
Watson  v.  Merkle,  21  Wash.  635  (59  Pac.  484)  ;  State 
ex  rel.  Taylor  v.  Gummings,  27  Wash.  316  (67  Pac.  565) ; 
Campbell  v.  Hall,  28  Wash.  626  (69  Pac.  12). 


[No.  4679.     Decided  July  15,  1903.] 

J.  E.  Rafferty,  Respondent,  v.  Portland,  Vancouver 
and  Yakima  Railway  Company.,  Appellant. 

RAILBQADS  —  KILLING   STOCK  —  EVIDENCE. 

In  an  action  for  the  killing  of  stock  on  a  railroad  right  of 
way  through  negligence  in  the  operation  of  the  train  at  a  point 
where  stock  was  frequently  encountered  and  likely  to  be  caught 
in  a  trap,  the  plaintiff  is  entitled  to  show  lack  of  cattle  guards, 
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although  not  alleged,  as  descriptive  of  the  place,  and  as  bearing 
upon  the  degree  of  care  required  under  the  conditions  existing 
at  that  point. 


SAME — NEGLIGENCE  —  QUESTION    FOE    JUBY. 

Where  a  witness  of  the  plaintiff  testifies  that  a  locomotive 
and  train  of  eleven  empty  cars,  running  upon  a  down  grade  of 
one  per  cent,  at  the  rate  of  ten  or  twelve  miles  an  hour,  could 
be  stopped  within  sixty  feet,  negligence  in  failing  to  stop  the 
train  is  a  question  for  the  jury,  notwithstanding  the  testimony  of 
the  defendant's  employees  to  the  effect  that  the  train  was  in  all 
respects  properly  equipped  and  operated  and  that  it  could  not 
have  been  stopped  in  any  event  before  reaching  the  stock  on  the 
track  about  400  feet  away. 

SAME. 

Where  a  train  consisting  of  a  locomotive  and  eleven  empty 
cars  was  running  on  a  down  grade  of  one  per  cent,  at  about  ten 
or  twelve  miles  an  hour  at  a  point  where  stock  was  frequently 
encountered  and  likely  to  be  caught  in  a  trap,  it  is  a  question 
for  the  jury  whether  defendant  was  guilty  of  negligence  in  run- 
ning at  this  place  at  such  a  rate  of  speed  that  the  train  could 
not  be  controlled. 

Appeal  from  Superior  Court,  Clarke  County. — Hon. 
Abraham  L.  Miller,  Judge.     Affirmed. 

W.  W.  McCredie,  E.  M.  Bands  and  J.  W.  Hopkins, 
for  appellant: 

The  unsupported  testimony  of  witness  Groves  to  the 
effect  that  the  train  could  have  been  stopped  within  sixty 
feet  is  so  unreasonable  that  no  jury  would  be  authorized  to 
accept  it  as  overthrowing  the  overwhelming  testimony 
to  the  contrary.  Air-Line  By.  Co.  v.  Oravitt,  93  Ga.  369. 
And  refusal  to  direct  a  verdict  for  the  defendant  is  error 
of  law.  Volkman  v.  Chicago,  St.  P.,  M.  &  0.  B.  B.  Co., 
37  K  W.  731 ;  homer  v.  Meeker,  25  N.  Y.  361.  The  de- 
fendant fully  discharged  its  duty.  Barrows,  Negligence, 
343. 
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Where  the  positive  testimony  of  defendant's  employees 
shows  that  the  injury  could  not  have  been  avoided,  the 
presumption  arising  from  the  killing  is  rebutted  and  a 
verdict  against  the  company  is  contrary  to  law.  West- 
ern &  A.  R.  R.  Co.  v.  Robinson,  114  Ga.  159 ;  Southern 
Ry.  Co.  v.  Adkins,  114  Ga.  135 ;  Railway  Co.  v.  Whayne, 
64  S.  W.  506;  Cleveland  v.  Chicago  &  N.  W.  R.  R.  Co., 
35  Iowa,  220;  Bemis  v.  Connecticut,  etc.,  R.  R.  Co.,  42 
Vt.  375 ;  Georgia  S.  £  F.  Ry.  Co.  v.  Sanders,  111  Ga. 
128. 

James  P.  Stapleton,  for  respondent 

Mount,  J. — The  plaintiff  in  this  action  recovered  a 
judgment  against  defendant  in  the  court  below  for  the 
sum  of  $200,  being  the  value  of  two  horses  killed  by  de- 
fendant on  its  line  of  railway.    Defendant  appeals. 

Three  errors  are  alleged,  as  follows:  "(1)  Error  in 
overruling  the  defendant's  motion  to  strike  out  the  ans- 
wer of  the  witness  Kaufman,  wherein  he  testified  that 
there  was  no  cattle  guard  at  the  place  where  the  horses 
were  killed;  (2)  error  in  overruling  defendant's  motion 
for  a  directed  verdict  in  its  favor;  (3)  error  in  overrul- 
ing the  defendant's  motion  for  a  new  trial."  The  facts, 
briefly  stated,  are  as  follows:  On  August  2,  1902,  two 
horses  belonging  to  respondent  were  killed  by  appellant's 
logging  train  at  a  place  where  the  right  of  way  was  un- 
fenced.  This  train  consisted  of  an  engine,  nine  empty 
logging  cars,  and  two  empty  wood  cars.  The  train  was 
running  on  a  one  per  cent,  down  grade,  without  steam, 
by  gravity,  at  the  rate  of  about  ten  or  twelve  miles  per 
hour.  As  the  train  came  round  a  curve,  the  engineer 
saw  the  horses  about  250  or  300  feet  away  on  the  track. 
The  track  was  on  a  grade  several  feet  high.    About  ninety 
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feet  beyond  the  horses  was  a  trestle  about  fifteen  feet 
high.  The  horses  started  down  the  track  toward  the 
trestle  in  front  of  the  train.  About  the  time  the  horses 
came  to  the  trestle  the  train  overtook  them  and  killed 
them  both.  They  were  pushed  along  on  the  trestle  for 
about  150  feet,  when  they  fell  over  the  side  thereof.  The 
train  went  on.  It  did  not  come  to  a  stop.  Stock  were 
frequently  upon  the  track  at  this  point  The  engineer 
did  all  he  could  to  stop  the  train  after  seeing  the  horses, 
but  could  not  do  so  with  safety  to  the  train  in  time  to 
prevent  a  collision.  The  allegation  of  negligence  in  the 
complaint  is :  "That  the  defendant,  by  its  agents,  officers, 
and  servants,  carelessly  and  negligently  ran  down  and 
ran  over,  with  its  locomotive  and  train  of  cars,  and  killed, 
two  horses,  the  property  of  the  plaintiff;  .  .  .  that 
the  railroad  and  right  of  way  of  said  defendant  at  the 
point  of  killing  was  unfenced."  While  the  witness  Kauf- 
man was  on  the  stand,  describing  the  place  and  locality 
where  the  horses  were  killed,  he  testified  as  follows : 

"Q.  Are  you  familiar  with  the  track  along  this  end 
of  the  trestle,  or  near  where  these  horses  were  struck  ?  A. 
Been  over  it  lots  of  times ;  yes,  sir.  We  moved  out  about 
six  months  ago.  Q.  Is  it  fenced  along  there — the  tres- 
tle— the  railroad  on  this  side  of  the  trestle,  this  way? 
A.  Yes,  sir;  fenced  on  both  sides.  Q.  Fence  runs 
along  each  side  of  the  railway  track  this  way  ?  A.  "  Not 
clear  out.  They  come  up  to  the  trestle — to  the  road.  Q. 
The  fence  runs  up  to  the  track  from  this  side  ?  A.  Yes, 
sir;  by  the  road  there.  Q.  Is  there  a  cattle  guard  at  this 
end?  A.  Yes,  sir;  where  the  fences  come  together.  Q. 
Is  there  at  the  other  end  of  that  place?  A.  No,  sir; 
none  there." 

Appellant  thereupon  moved  to  strike  out  that  part  of 
the  evidence  relating  to  cattle  guards,  because  the  com- 
plaint did  not  allege  any  negligence  as  to  cattle  guards. 
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The  motion  was  denied,  we  think  properly,  because  the 
evidence  was  simply  descriptive  of  the  place.  The  negli- 
gence alleged  was  in  the  operation  of  the  train.  The 
plaintiff  was  authorized  under  that  allegation  to  show 
the  conditions  existing  at  that  point.  If  the  point  was 
one  where  stock  was  frequently  encountered,  and  where 
they  were  likely  to  be  caught  in  a  trap,  and  the  employees 
knew  this  fact,  much  more  care  was  required  in  the  con- 
trol of  the  train  and  rate  of  speed  thereof  than  at  a  point 
not  so  situated.    It  was  not  error  to  deny  the  motion. 

The  other  two  errors  assigned  are  based  upon  the 
same  question,  and  are  discussed  together.  Appellant's 
witnesses  testified,  in  substance,  that  the  train  was  run- 
ning at  the  usual  and  ordinary  rate  of  speed;  that  the 
train  was  equipped  with  the  usual  and  ordinary 
appliances,  and  was  officered  with  a  proper  crew;  that 
the  horses  suddenly  appeared  upon  the  track;  that  as 
soon  as  they  were  discovered  the  engineer  set  the  air 
brake  on  his  engine,  reversed  his  engine,  and  sounded 
his  warning  whistle;  that  the  horses  then  ran  along  the 
track  between  the  rails  and  out  upon  the  trestle,  where 
the  train  struck  them ;  and  that  it  was  impossible,  in  any 
event,  to  stop  the  train  before  it  reached  the  place  where 
the  horses  were  killed.  Appellant  contends  that  this  evi- 
dence- was  wholly  uncontradicted  and  undisputed,  and 
that  therefore  it  was  the  duty  of  the  court  to  dismiss  the 
case.  One  of  plaintiff's  witnesses,  however,  in  rebuttal, 
testified  that  a  train  of  this  kind,  running  at  the  rate 
of  ten  or  twelve  miles  per  hour  on  a  one  per  cent,  down 
grade,  could  have  been  stopped  within  sixty  feet.  We 
think  this  evidence  alone  was  sufficient  to  take  the  case 
to  the  jury.  Furthermore,  it  is  conceded  that  stock  were 
frequently  encountered  at  this  place.     This  being  true, 
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it  was  a  question  for  the  jury  whether,  under  the  condi- 
tions existing  there,  the  company  was  negligent  in  run- 
ning at  such  a  rate  of  speed  that  the  train  could  not  be 
controlled,  where  stock  was  to  be  expected  and  encount- 
ered upon  its  track. 

The  judgment  is  affirmed. 

Fuxlebton,  C.  J.,  and  Hadley,  Andebs  and  Dtjnbab, 
JJ.,  concur. 


[No.  4655.     Decided  July  16,  1903.] 

The  State  of  Washington  on  the  Relation  of  Arthur 
Evers,  Respondent,  v.  John  Bybne  et  al.,  as  Commis- 
sioners of  Thurston  County,  Appellants. 

MANDAMUS  —  PARTIES  —  OFFICIAL  CAPACITY. 

A  petition  in  which  the  averments  relate  to  the  appellants  as 
county  commissioners  and  the  prayer  is  that,  as  such,  they  be 
required  to  make  a  tax  levy,  sufficiently  brings  them  into  court 
in  their  representative  and  not  in  their  individual  capacity. 

SAME  —  EMERGENCY  FOR  ALTERNATIVE  WRIT. 

In  an  application  for  an  alternative  writ  of  mandamus  to 
the  county  commissioners  to  levy  a  tax,  sufficient  emergency  is 
shown  by  the  fact  that  the  tax  levy  must  be  decided  at  the  ses- 
sion then  being  held  and  within  one  week;  and  the  relator  was 
not  required  to  show  why  he  did  not  make  application  sooner. 

SAME  —  DEMAND. 

Where  the  county  commissioners  are  required  by  law  to  levy 
a  tax  to  meet  a  certain  charge,  and  have  actual  knowledge  of  the 
law,  and  admit  knowledge  of  the  essential  facts,  and  deny  that 
they  are  required  to  make  the  levy,  and  it  is  apparent  from  their 
course  that  a  demand  would  have  been  useless,  no  demand  is 
necessary  prior  to  the  issuance  of  an  alternative  writ,  although 
the  levy  may  serve  a  private  interest. 

TAXATION  —  SCHOOL   LEVY  —  STATUTES  —  REPEAL. 

Laws  of  1889-90,  p.  48,  §  5,  providing  that  school  directors 
must  ascertain  and  levy  annually  the  tax  necessary  to  pay  inter- 
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est  on  bonds  Issued  under  authority  thereof,  was  repealed  by 
Laws  1897,  p.  356,  which  provides  (p.  393,  §  97)  that  the  directors 
shall  annually  ascertain  the  necessary  amount,  and  report  the 
same  to  the  county  commissioners,  and  that  the  latter  shall 
make  the  levy;  and  this  changes  the  method  of  tax  levies  in  the 
case  of  outstanding  bonds  Issued  under  the  earlier  act,  in  the 
absence  of  the  Impairment  of  any  contractual  right. 

SAME. 

It  is  competent  for  the  legislature  to  provide  that  the  amount 
of  a  school  tax  shall  be  determined  by  the  school  board,  and  to 
require  that  the  ministerial  act  of  making  the  levy  be  performed 
by  the  board  of  county  commissioners. 

MANDAMUS  —  INTEREST  ON  BONDS. 

Where  the  school  directors  annually  certify  the  amount 
necessary  to  pay  interest  upon  school  bonds,  and  the  county  com- 
missioners neglect  and  refuse  to  make  the  required  levy,  man- 
damus will  issue,  on  the  application  of  the  holder  of  part  of  the 
bonds,  requiring  the  levy  to  be  made. 

MANDAMUS  —  DOUBTFUL  CASE. 

Where  the  Intent  of  the  law  is  clear,  it  can  not  be  said  that 
there  is  such  doubt  as  to  prevent  the  issuance  of  a  writ  of  man- 
damus. 

TAXATION  —  INTEREST  OF  BONDHOLDER, 

It  cannot  be  objected  that  the  relator,  asking  for  a  tax  levy 
to  meet  interest  on  bonds,  is  the  holder  of  only  one  series  of 
the  bonds,  as  he  could  not  ask  for  a  levy  in  his  own  behalf  only, 
thereby  gaining  a  preference. 

SAME  —  LEVY  AFTER  TAX  BOLLS  ABE  COMPLETED. 

It  cannot  be  objected  to  the  issuance  of  a  writ  of  mandamus 
requiring  a  tax  levy  that  the  tax  rolls  are  already  completed 
and  partly  collected,  and  that  it  will  be  an  Inconvenience  to 
levy  and  collect  the  amount  wrongfully  omitted  from  the  rolls  in 
the  first  instance. 

SAME  —  DISCRETION  IN  DISTRIBUTING  THE  TAX. 

Where  the  lower  court  has  ordered  a  tax  levy  to  meet  inter- 
est on  bonds  that  has  accumulated  for  several  years  owing  to 
the  failure  of  the  proper  officers  to  levy  the  tax,  it  cannot  be  said 
that  there  was  abuse  of  discretion  in  not  distributing  the  tax 
over  a  number  of  years. 
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Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Olivee  V.  Linn,.  Judge.    Affirmed. 

George  H.  Funk,  Prosecuting  Attorney,  and  Vance 
&  Mitchell,  for  appellants : 

Where  the  duty  is  one  affecting  a  private  interest  de- 
mand is  necessary  before  mandamus  can  be  maintained. 
13  Enc.  PL  &  Pr.  p.  619;  Spelling,  Injunction,  etc. 
§  1381 ;  Wood,  Extraordinary  Eemedies,  93 ;  Board  of 
Commissioners  v.  People,  46  Pac.  107 ;  Ingerman  v.  State, 
128  Ind.  226;  People  v.  Mt.  Morris,  137  111.  576;  People 
v.  Board  of  Education,  127  111.  613;  Macoupin  County 
v.  People,  58  111.  195;  Lake  County  Com'rs  v.  State, 
24  Fla.  277 ;  Howard  v.  Huron,  26  L.  R.  A.  493 ;  State 
ex  rel.  Magie  v.  Township  of  Union,  42  N.  J.  Law,  531 ; 
Attorney  General  v.  Boston,  123  Mass.  460;  2  Dillon, 
Municipal  Corporations,  866-7  and  notes. 

Peters  &  Powell  and  Burke,  Shepard  &  McCUvra,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — A  petition  was  filed  in  the  superior  court 
by  relator,  the  respondent  here,  asking  the  issuance  of  a 
writ  of  mandate  directed  to  the  appellants,  requiring 
them  as  county  commissioners,  to  make  the  necessary 
levy  to  provide  for  the  payment  of  accrued  interest  upon 
certain  outstanding  bonds  issued  by  School  District  No. 
1  in  Thurston  county.  It  appears  from  the  petition 
that  on  July  1,  1890,  said  district  regularly  issued  and 
sold  a  series  of  bonds  in  the  sum  of  $59,000,  payable 
twenty  years  after  date,  and  bearing  interest  at  the  rate 
of  six  per  cent,  per  annum,  payable  semi-annually;  that 
on  the  first  day  of  June,  1893,  the  said  district,  for  the 
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purpose  of  constructing  what  is  known  as  the  "West 
Side  School  Building"  therein,  regularly  issued  and  sold 
bonds  in  the  sum  of  $15,000,  also  payable  twenty  years 
after  date,  with  interest  at  six  per  cent  per  annum,  pay- 
able semi-annually.  It  is  also  alleged  that  the  petitioner 
is  the  owner  of  the  last  named  series  of  bonds  and  the  in- 
terest coupons  thereof;  that  the  petitioner  does  not  know 
who  is  the  owner  of  the  first  mentioned  series  of  bonds,  but 
that  the  two  series  named  represent  all  of  the  outstanding 
bonded  indebtedness  against  said  school  district  It  is 
averred  that  no  interest  has  been  paid  on  the  first  men- 
tioned series  of  bonds  which  has  matured  since  January, 
1900,  and  that  no  interest  payment  upon  the  later 
series  have  been  made  since  the  payments  which  matured 
in  June,  1900,  although  demand  has  been  regularly  made 
for  the  same  at  the  place  and  times  of  payment ;  that  the 
board  of  directors  of  said  school  district  have  at  all  times 
since  the  issuance  of  both  of  said  series  of  bonds  recog- 
nized the  validity  of  the  same,  and  that  at  a  meeting 
of  said  board  next  preceding  the  October  session  of  the 
county  commissioners  of  said  Thurston  county,  the  said 
school  directors  have  regularly,  during  the  years  1899, 
1900,  1901  and  1902,  certified  to  said  county  commis- 
sioners, in.  the  manner  required  by  law,  the  amount  of 
interest  outstanding  on  all  of  said  bonds,  requiring  said 
commissioners  to  levy  a  sufficient  tax  to  cover  said  inter- 
est; that  said  commissioners  have  at  all  times  failed  and 
refused  to  make  any  levy  to  provide  for  said  interest, 
and  there  has  been  no  money  in  any  fund  applicable  to 
the  payment  thereof.  The  amount  of  outstanding  due 
and  unpaid  interest  upon  all  of  said  bonds,  including 
interest  on  overdue  coupons,  is  alleged  to  be  $18,561; 
and  it  is  further  alleged  that  the  petitioner's  agent,  who 
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verified  the  petition,  and  who  acted  in  behalf  of  peti- 
tioner, has  requested  one  of  the  board  of  county  com- 
missioners— and  the  only  one  accessible  to  said  agent — 
that  he  and  his  co-commissioners,  at  their  next  meeting 
for  the  purpose  of  levying  the  general  taxes,  shall  levy 
a  tax  to  pay  said  interest,  but  the  said  commissioner  has 
informed  said  agent  that  the  said  board  of  county  com- 
missioners has  for  the  years  aforesaid  refused  to  make 
any  levy  to  meet  said  interest,  for  the  reason  that  they 
believed  that  the  interest  is  payable  out  of  the  general 
school  fund,  and  that  they  as  county  commissioners  are 
not  authorized  or  required  by  law  to  make  a  special 
levy  for  the  purpose.  This  established  course  of  the 
county  commissioners,  and  the  further  fact  that,  unless 
restrained,  they  will  complete  the  tax  levy  of  1902  by 
omitting  any  special  levy  for  this  interest,  are  alleged 
as  grounds  for  speedy  relief  by  way  of  an  alternative 
writ  of  mandate,  and  also  for  a  restraining  order  pre- 
venting such  levy  from  being  completed  with  such 
omission  pending  the  hearing  on  a  return  to  the  alterna- 
tive writ  The  alternative  writ  was  issued,  and  appel- 
lants first  moved  to  quash  the  same  and  dismiss  the  pro- 
ceeding, on  the  ground  that  the  facts  stated  in  the  peti- 
tion are  insufficient  to  support  the  writ.  The  motion 
was  denied.  Thereupon  appellants  demurred  to  the  peti- 
tion upon  the  same  ground  and  upon  the  further  ground 
that  the  court  has  no  jurisdiction  of  the  subject-matter. 
The  demurrer  was  also  overruled.  Appellants  then  made 
return  to  the  alternative  writ,  substantially  admitting  the 
material  facts  set  out  above,  but  denying  that  any  de- 
mand was  ever  made  upon  them  as  a  board  of  county 
commissioners  to  make  the  levy  mentioned,  and  also  de- 
nying that  it  is  their  duty,  or  that  they  have  the  power, 


STATE  EX  REL.  EVERS  V.  BYRNE. 


July,  1903.]         Opinion  of  the  Court— Hadley,  J. 

to  lawfully  make  the  same.  The  return  also  contains 
certain  affirmative  matter  to  the  effect  that  appellants 
did  not  believe,  prior  to  the  issuance  of  the  alternative 
writ,  that  it  was  their  duty  to  make  such  levy;  also  cer- 
tain averments  relative  to  the  financial  condition  of  the 
school  district  A  demurrer  to  the  affirmative  matter 
contained  in  the  return  was  sustained,  and  thereupon 
the  court  heard  proofs,  and  found  that  the  material  alle- 
gations of  the  petition  and  alternative  writ  were  thereby 
sustained.  Judgment  was  entered  directing  the  issuance 
of  a  peremptory  writ  of  mandate  requiring  the  appel- 
lants, as  county  commissioners,  to  include  in  their  general 
levy  of  taxes  for  1902  a  levy  on  the  property  of  said 
school  district  of  a  tax  sufficient  to  pay  the  amount  of 
interest  above  mentioned.  This  appeal  is  from  said 
judgment. 

It  is'  first  urged  in  support  of  the  motion  to  quash  the 
alternative  writ  that  the  petition  upon  which  the  writ 
was  based  does  not  allege  anything  as  to  the  official  and 
representative  character  of  appellants,  and  that  they  were 
brought  into  court  by  means  of  the  alternative  writ  as 
individuals,  and  not  as  county  wmmissioners ;  also  that 
the  petition  was  filed  and  the  alternative  writ  was  issued 
on  the  same  day  appointed  by  law  for  the  meeting  of  the 
county  commissioners,  at  which  meeting  the  levy  for  the 
ensuing  year  was  required  to  be  determined.  It  is  con- 
tended that,  since  the  only  emergency  shown  by  the  peti 
tion  was  the  fact  that,  if  the  alternative  writ  did  not 
issue,  the  appellants  would  proceed  to  make  the  levy, 
omitting  therefrom  the  special  levy  desired,  there  was 
no  proper  excuse  for  failing  to  make  the  application  in 
time  to  have  given  notice  of  the  hearing  prior  1©  the 
issuance  of  the  writ     Beferring  to  the  first  point  sug- 
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gested,  we  think  it  sufficiently  appeared  from  the  context 
of  the  petition  that  the  respondent  sought  to  bring  the 
appellants  into  court  in  their  representative,  and  not  in 
their  individual  capacity.  Every  averment  connecting 
appellants  with  the  subject  matter  related  to  them  as 
county  commissioners,  and  not  as  individuals,  and  the 
prayer  of  the  petition  asked  that  the  writ  should  issue 
requiring  them,  as  county  commissioners,  to  make  the 
levy.  In  relation  to  the  second  contention  above  men- 
tioned, we  think  sufficient  emergency  appeared  upon  the  * 
face  of  the  petition  to  warrant  the  issuance  of  the  alterna- 
tive writ.  The  law  required  the  levy  to  be  completed 
at  that  session  of  the  commissioners,  and  within  about 
a  week,  and,  with  the  past  and  threatened  course  of  appel- 
lants in  the  premises  as  set  forth,  the  necessity  for  prompt 
action  sufficiently  appeared.  It  is  true  no  allegations 
were  made  to  show  that  the  application  could  not  have 
been  made  sooner,  but  we  think  such  allegations  were 
unnecessary.  Appellants  had  just  assembled,  or  were 
about  to  do  so,  in  a  public  capacity.  While  so  assem- 
bled, the  law  imposed  upon  them  a  duty  in  the  premises, 
either  to  do  or  decline  to  -do  that  which  respondent  sought. 
We  know  of  no  legal  requirement  that  respondent  should 
have  sooner  made  his  application,  and  we  see  no  impro- 
priety in  his  making  it  at  the  time  appellants  were  as- 
sembled when  they  would  consider  the  tax  levies  for  the 
year,  and  which  involved  the  actual  subject-matter  of  his 
petition.  No  error  was  therefore  committed  in  denying 
the  motion  to  quash  on  the  grounds  urged. 

It  is  next  insisted  that  the  alternative  writ  was  wrong- 
fully issued,  because  no  demand  was  made  prior  to  the 
application.  The  only  allegations  bearing  upon  that  sub- 
ject relate  to  an  interview  with  one  member  of  the  board. 
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This  was  in  the  nature  of  a  private  conversation,  and 
cannot  be  said  to  have  amounted  to  a  demand  at  least 
of  the  board  of  county  commissioners.  It  is,  therefore, 
necessary  to  determine  if  a  demand  was  required  in  this 
case.  This  subject  is  involved  in  conflict  of  authority. 
We  are  first  referred  by  appellants  to  High's  Extraordin- 
ary Legal  Remedies  (3d  ed.),  §  41,  where  the  following 
statement  is  found : 

"And  it  is  held,  where  the  person  aggrieved  has  a 
private  interest  in  or  claims  the  immediate  benefit  of  the 
act  sought  to  be  coerced,  that  he  must  first  make  a  de- 
mand upon  the  officer  to  lay  the  foundation  for  relief 
by  mandamus." 

It  is  argued  by  appellants  that  the  relator  (respondent 
here)  has  a  private  interest  to  be  served  by  this  proceed- 
ing, and  that  the  case  therefore  falls  within  the  above 
rule.  In  examining  the  cases  cited  to  support  the  above 
stated  rule,  we  find  Commonwealth  v.  Commissioners,  37 
Pa.  St.  237.  There  it  was  sought  by  the  relator,  as  the 
court  states  it,  "to  compel  the  commissioners  to  assess  and 
collect  a  tax,  as  by  law  they  are  required  to  do,  that  the 
treasury  of  the  county  may  be  placed  in  a  condition  to  pay 
the  interest  on  a  loan,  part  of  which  he  holds."  It  was 
held  that  it  was  not  necessary  for  the  relator  to  precede 
his  application  for  mandamus  with  a  request  or  demand. 
In  that  connection  the  court  observes  as  follows,  at  page 
246: 

"If  the  commissioners  may  neglect  this  duty  until 
somebody  interested  requests  them  to  perform  it,  we  know 
of  no  duty  of  their  office  which  they  may  not  in  like 
manner  neglect.  And  if  they  may  wait  for  individual 
requests  and  demands  before  going  forward  in  a  plainly 
marked  path,  other  public  officers  may  likewise  halt  in 
the  way  prescribed  for  them  to  walk  in,  and  the  end  will 
be  that  laws  will  become  ropes    of    sand,    and    govern- 
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ment  an  unsubstantial  dream.  The  duty  of  the  commis- 
sioners was  plain  and  imperative  before  any  mandamus 
issued." 

The  above  case  seems  to  involve  the  precise  principle 
raised  by  the  petition  in  the  case  at  bar.  Mr.  High,  in 
the  same  section,  announces  the  rule  that  a  demand  is  un- 
necessary where  the  duty  of  the  officer  is  of  a  strictly  pub- 
lic nature,  and  where  no  individual  interests  are  affected. 
It  is  not  made  very  clear  just  what  are  the  duties  "of  a 
strictly  public  nature,"  as  distinguished  from  those  where 
individual  interests  are  affected.  The  classification  made 
by  the  author  is  at  most  difficult  to  apply  in  all  cases. 
Such  difficulty  is  apparent  from  the  fact  that  the  case 
of  Commonwealth  v.  Commissioners,  supra,  is  cited  in 
support  of  the  last  stated  rule  as  to  classification.  Thus, 
apparent  assent  is  given  to  the  doctrine  of  that  case  as 
involving  a  public  duty  which  is  broader  than  the  mere 
service  of  a  private  interest  Possibly,  the  author  may 
have  entertained  the  view  that  duties  pertaining  to.  the 
levy  and  collection  of  public  taxes,  as  provided  by  law, 
are  strictly  public  in  their  nature,  although  they  may 
incidentally  serve  a  private  interest  That  it  may  have 
been  his  view  that  the  duty  to  make  such  a  tax  levy  as  is 
here  sought  is  not  subject  to  the  rule  requiring  a  demand 
is  emphasized  by  a  further  statement,  found  in  §  377b 
of  the  same  work,  as  follows : 

"When  the  duty  of  municipal  officers  to  levy  and  col- 
lect a  tax  for  the  payment  of  a  judgment  against  a  cor- 
poration is  plain  and  imperative,  it  affords  no  excuse  for 
their  inaction  that  a  demand  was  not  made  upon  them 
for  the  performance  of  this  duty  before  seeking  the  ex- 
traordinary aid  of  the  courts.  The  relief  will  therefore 
be  granted  in  such  case,  although  no  previous  demand 
was  made  upon  the  officers  to  levy  the  tax." 
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In  support  of  the  above  we  find  cited  State  ex  rel.  Farr 
v.  City  Council  of  Racine,  22  Wis.  258,  and  Fisher  v. 
Charleston,  17  W.  Va.  595.  We  have  examined  these 
cases  and  find  them  directly  in  point.  In  the  last-named 
case  the  court,  after  reviewing  numerous  conflicting  au- 
thorities, adopts  the  rule  laid  down  in  Mottu  v.  Primrose, 
23  Md.  482,  501,  which  is  stated  as  follows: 

"The  writ  not  being  ex  dehito,  but  in  all  cases  resting 
in  the  sound  discretion  of  the  court,  there  may  be 
some  cases  in  which  the  court,  in  the  exercise 
of  its  discretion,  would  refuse  the  writ  where  no  previous 
demand  and  refusal  had  been  made;  as  where  the  claim 
of  the  petitioner,  or  the  duty  to  be  performed,  is  un- 
certain or  not  clearly  known  to  the  respondent.  Such, 
however,  is  not  the  case  here,     .     .  and  to  require 

of  the  petitioner  a  previous  demand  upon  them  to  dis- 
charge their  duty,  would  have  been  to  require  a  useless 
and  nugatory  act." 

This  rule  seems  peculiarly  applicable  in  the  case  at 
bar.  The  appellants  were  chargeable  with  knowledge 
of  the  law  relating  to  their  public  duties,  and  that  they 
had  actual  knowledge  of  the  provisions  of  law  in  the 
premises,  and  of  the  desire  that  they  should  make  the 
levy  is  not  disputed.  In  the  return  to  the  alternative 
writ  appellants  admit  knowledge  of  the  essential  facts, 
but  simply  deny  that  they  are  required  to  make  the  levy. 
It  is  thus  apparent  from  their  course,  both  prior  and  sub- 
sequent to  the  issuance  of  the  alternative  writ,  that  a  de- 
mand would  have  been  a  useless  thing.  In  Attorney  Gen- 
eral v.  Boston,  123  Mass.  460,  477,  it  was  observed  as 
follows : 

"But  where  a  municipal  corporation  or  board  has  dis- 
tinctly manifested  its  intention  not  to  perform  a  definite 
public  duty,  clearly  required  of  it  by  law,  no  demand 
is  necessary  before  applying  for  the  writ." 

18-32  WASH. 
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In  view  of  the  authorities  we  have  discussed,  and  also 
of  the  circumstances  of  this  case,  it  is  held  here  that  no 
demand  was  necessary  prior  to  the  issuance  of  the  al- 
ternative writ,  if  the  law  imposed  upon  appellants  the 
duty  to  make  the  tax  levy  sought.  That  subject  will  be 
hereinafter  discussed. 

Did  the  law  require  appellants  to  make  this  levy? 
These  bonds  were  issued  under  authority  of  the  act  of 
1890.  Session  Laws  1889-90,  p.  45.  Section  5  of  that 
act  provides  that  "the  school  directors  of  said  district 
must  ascertain  and  levy  annually  the  tax  necessary  to  pay 
the  interest  upon  such  bonds  as  it  becomes  due."  This 
act  was  carried  forward  into  Hill's  Code,  Vol.  1,  title 
50,  ch.  4.  By  an  act  of  the  legislature,  as  found  in 
chapter  118,  p.  356,  of  the  Session  Laws  of  1897,  the 
provisions  of  the  said  act  of  1890  were  expressly  repealed. 
The  act  of  1897  purported  to  cover  the  entire  law  relat- 
ing to  the  system  of  public  schools  in  this  state.  The  act 
declares  that  it  "shall  be  known  and  cited  as  the  Code 
of  Public  Instruction  of  the  State  of  Washington."  By 
the  repeal  of  the  act  of  1890,  the  provision  above  quoted 
requiring  the  directors  of  school  districts  to  ascertain  and 
annually  levy  the  tax  necessary  to  pay  interest  upon 
school  bonds  as  it  becomes  due  was  also  repealed.  The 
procedure  in  that  particular  was  changed  by  §  97  of  the 
act  of  1897,  which  provides  that  the  directors  shall  still 
annually  ascertain  the  necessary  amount,  but,  instead  of 
making  the  levy  of  the  tax  themselves,  they  are  required 
to  annually  report  the  amount  to  the  board  of  county 
commissioners,  and  the  latter  are  required  to  make  the 
levy  for  its  collection  as  in  the  case  of  other  taxes.  The 
duty  of  the  county  commissioners  to  levy  the  tax  when 
it  has  been  returned  and  certified  to  them  by  the  school 
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directors  seems  to  be  clear.  The  petition  and  record 
here  show  that  the  directors  of  school  district  No.  1  of 
Thurston  county  annually  certified  the  amount  required 
to  pay  interest  upon  these  bonds,  but  appellants  neglected 
and  declined  to  make  the  required  levy.  It  is  contended 
that  the  act  of  1897  is  independent,  and  not  amendatory, 
in  its  nature,  and  that  it  was,  therefore,  not  intended  to 
change  the  method  of  tax  levies  in  the  cases  of  then  out 
standing  bonds  unless  school  districts  and  bondholders 
should  agree  to  call  in  outstanding  bonds,  and  issue  in 
lieu  thereof  new  bonds  under  the  later  act.  We  think 
it  was  the  intention  that  the  new  act  should  supplant  the 
old  one  as  to  the  method  of  procedure,  and  that  method 
must  be  followed  in  all  cases,  unless  it  shall  have  the 
effect  to  impair  some  contractual  right,  which  is  not  the 
case  here. 

It  is  further  urged  by  appellants  that  it  is  not  compe- 
tent for  the  legislature  to  provide  that  one  municipal 
corporation  shall  exercise  the  taxing  functions  of  another, 
and  that,  if  respondent's  position  here  is  correct,  then 
the  school  district  is  no  longer  authorized,  through  its 
executive  body,  to  determine  and  levy  taxes  necessary 
for  the  payment  of  its  debts  and  maintenance.  The  law 
does,  however,  provide  that  both  the  power  and  duty  of 
determining  the  amount  rests  with  the  officers  of  the 
school  district,  but  the  mere  ministerial  duty  of  making 
a  levy  therefor  devolves  upon  another.  It  thus  appears 
that  none  of  the  essential  functions  of  local  control  re- 
lating to  the  amount  of  the  tax  that  shall  be  imposed 
are  in  any  degree  affected  by  the  law.  No  authorities 
are  cited  upon  this  point.  The  method  provided  has, 
no  doubt,  been  pursued  by  the  school  districts  of  this 
state  for  the  past  six  years,   and,  in  the  absence  of  an 
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it  was  a  question  for  the  jury  whether,  under  the  condi- 
tions existing  there,  the  company  was  negligent  in  run- 
ning at  such  a  rate  of  speed  that  the  train  could  not  be 
controlled,  where  stock  was  to  be  expected  and  encount- 
ered upon  its  track. 

The  judgment  is  affirmed. 

Fulxebton,  C.  J.,  and  Hadley,  Andebs  and  Dunbab, 
JJ.,  concur. 


[No.  4655.     Decided  July  16,  1903.] 

The  State  of  Washington  on  the  Relation  of  Arthur 
Evers,  Respondent,  v.  John  Bybne  et  al.,  as  Commis- 
sioners of  Thurston  County,  AppelUmts. 

MANDAMUS  —  PASTIES  —  OFFICIAL  CAPACITY. 

A  petition  in  which  the  averments  relate  to  the  appellants  as 
county  commissioners  and  the  prayer  is  that,  as  such,  they  be 
required  to  make  a  tax  levy,  sufficiently  brings  them  into  court 
in  their  representative  and  not  in  their  individual  capacity. 

SAME  —  EMERGENCY  FOB  ALTERNATIVE  WRIT. 

In  an  application  for  an  alternative  writ  of  mandamus  to 
the  county  commissioners  to  levy  a  tax,  sufficient  emergency  is 
shown  by  the  fact  that  the  tax  levy  must  be  decided  at  the  ses- 
sion then  being  held  and  within  one  week;  and  the  relator  was 
not  required  to  show  why  he  did  not  make  application  sooner. 

SAME  —  DEMAND. 

Where  the  county  commissioners  are  required  by  law  to  levy 
a  tax  to  meet  a  certain  charge,  and  have  actual  knowledge  of  the 
law,  and  admit  knowledge  of  the  essential  facts,  and  deny  that 
they  are  required  to  make  the  levy,  and  it  is  apparent  from  their 
course  that  a  demand  would  have  been  useless,  no  demand  is 
necessary  prior  to  the  issuance  of  an  alternative  writ,  although 
the  levy  may  serve  a  private  interest. 

TAXATION  —  SCHOOL  LEVY  —  STATUTES  —  REPEAL. 

Laws  of  1889-90,  p.  48,  §  5,  providing  that  school  directors 
must  ascertain  and  levy  annually  the  tax  necessary  to  pay  inter- 


STATE  BX  RBL*.  EVERS  T.  BYRNE. 


July,  1903.]  Syllabus. 


est  on  bonds  issued  under  authority  thereof,  was  repealed  by 
Laws  1897,  p.  356,  which  provides  (p.  393,  §  97)  that  the  directors 
shall  annually  ascertain  the  necessary  amount,  and  report  the 
same  to  the  county  commissioners,  and  that  the  latter  shall 
make  the  levy;  and  this  changes  the  method  of  tax  levies  in  the 
case  of  outstanding  bonds  issued  under  the  earlier  act,  in  the 
absence  of  the  impairment  of  any  contractual  right. 

SAME. 

It  is  competent  for  the  legislature  to  provide  that  the  amount 
of  a  school  tax  shall  be  determined  by  the  school  board,  and  to 
require  that  the  ministerial  act  of  making  the  levy  be  performed 
by  the  board  of  county  commissioners. 

MANDAMUS  —  IHTEBEST  ON  BONDS. 

Where  the  school  directors  annually  certify  the  amount 
necessary  to  pay  interest  upon  school  bonds,  and  the  county  com- 
missioners neglect  and  refuse  to  make  the  required  levy,  man- 
damus will  issue,  on  the  application  of  the  holder  of  part  of  the 
bonds,  requiring  the  levy  to  be  made. 

MANDAMUS  —  DOUBTFUL  CASE. 

Where  the  intent  of  the  law  is  clear,  it  can  not  be  said  that 
there  is  such  doubt  as  to  prevent  the  Issuance  of  a  writ  of  man- 
damus. 

TAXATION  —  INTEREST  OF  BONDHOLDER. 

It  cannot  be  objected  that  the  relator,  asking  for  a  tax  levy 
to  meet  interest  on  bonds,  is  the  holder  of  only  one  series  of 
the  bonds,  as  he  could  not  ask  for  a  levy  in  his  own  behalf  only, 
thereby  gaining  a  preference. 

SAME  —  LEVY  AFTER  TAX  ROLLS  ARE  COMPLETED. 

It  cannot  be  objected  to  the  issuance  of  a  writ  of  mandamus 
requiring  a  tax  levy  that  the  tax  rolls  are  already  completed 
and  partly  collected,  and  that  it  will  be  an  inconvenience  to 
levy  and  collect  the  amount  wrongfully  omitted  from  the  rolls  in 
the  first  instance. 

SAME  —  DISCRETION  IN  DISTRIBUTING  THE  TAX. 

Where  the  lower  court  has  ordered  a  tax  levy  to  meet  inter- 
est on  bonds  that  has  accumulated  for  several  years  owing  to 
the  failure  of  the  proper  officers  to  levy  the  tax,  it  cannot  be  said 
that  there  was  abuse  of  discretion  in  not  distributing  the  tax 
over  a  number  of  years. 
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paid.  Respondent  had  the  clear  right  to  have  this  tax 
levied  regularly  with  the  1902  tax  levy,  and  no  addi- 
tional burden  is  imposed  upon  the  taxpayers  that  did 
not  exist  at  that  time.  Relating  to  any  inconvenience 
or  claim  of  confusion  in  the  premises,  it  may  be  said 
that  in  State  ex  rel  Ross  v.  Headlee,  22  Wash.  126  (60 
Pac.  126),  this  court  affirmed  a  judgment  which  directed 
the  issuance  of  a  writ  of  mandate  against  the  auditor 
of  Snohomish  county,  requiring  him  to  revise  the  tax 
rolls  and  extend  the  taxes  in  accordance  with  a  reduced 
levy  made  by  the  county  commissioners.  The  revision 
related  to  the  levy  of  October,  1899.  The  case  was  de- 
cided here  January  29,  1900,  and  did  not  become  final 
until  thirty  days  thereafter.  The  tax  had  become  pay- 
able before  this  court's  judgment  had  become  final,  and 
possibly  some  persons  had  paid  their  taxes  meanwhile. 
Again,  in  State  Savings  Bank  v.  Davis,  22  Wash.  406 
(61  Pac.  43),  this  court  decided,  on  April  26,  1900, 
that  a  judgment  authorizing  a  writ  of  mandate  requiring 
the  commissioners  of  Jefferson  county  to  levy  the  maxi- 
mum rate  for  the  year  1898  should  be  affirmed.  It  will 
be  observed  that  the  whole  year  of  1899  succeeding  the 
year  when  the  levy  should  have  been  made  had  expired 
before  the  decision  of  this  court  was  rendered. 

It  is  last  urged  that  it  was  within  the  discretion  of  the 
lower  court  to  have  directed  the  distribution  of  this  de- 
linquent tax  over  a  number  of  years,  and  thus  relieve 
in  some  measure  the  burden  of  the  additional  tax.  We 
are  asked  to  modify  the  judgment  to  that  extent.  It 
is  not  necessary  that  we  shall  examine  the  question  as 
to  what  extent  the  lower  court  had  discretion  in  the  prem- 
ises. If  he  had  such  discretion,  we  do  not  think  we 
should  review  it  here  to  the  extent  of  saying  that  it  was 
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abused.  Respondent's  rights  are  to  be  regarded  here 
equally  with  those  of  the  taxpayer.  The  school  district 
has  enjoyed  the  benefits  accruing  from  the  use  of  the 
respondent's  loan,  and  for  years  he  has  received  no  inter- 
est when  he  was  entitled  to  it,  as  the  contract  and  law 
provide.  The  officers  of  the  school  district  have  dis- 
charged their  duty,  but  up  to  this  time  it  has  not  been 
productive  of  results  in  behalf  of  the  creditors  of  the 
district.  We  see  no  reason  in  conscience  why  they  should 
be  longer  postponed  in  the  enforcement  of  their  rights. 

The  judgment  is  affirmed. 

Fuijlebton,  C.  J.,  and  Mount,  Anders  and  Dunbab, 
JJ.,  concur. 


[No.  4668.     Decided  July  16.  1908.] 

The  State    of    Washington,    Respondent,    v.    Mack 
Scott,  Appellant. 

STATUTES  —  AMENDMENT  —  TITLE. 

Laws  of  1897,  p.  19,  entitled  "An  act  amending  section  28  of 
the  Penal  Code  of  the  State  of  Washington  relating  to  the  crime 
of  rape/'  setting  forth  in  full  the  section  as  amended  does  not 
violate  art.  2,  §  37,  of  the  constitution  providing  that  no  act  shall 
be  amended  by  mere  reference  to  its  title,  but  that  the  revised 
act  shall  be  set  forth  in  full;  and  it  is  not  necessary  to  refer 
in  its  title  to  the  title  of  the  act  amended. 

same. 

Such  act  is  not  unconstitutional  as  failing  to  express  the  sub- 
ject of  the  act  in  the  title,  as  the  subject  is  sufficiently  expressed 
either  as  an  amendatory  act  or  as  an  independent  act,  treating 
the  references  to  existing  statutes  as  surplusage. 

Appeal  from  Superior  Court,  King  County.  Hon. 
Akthuk  E.  Griffin,  Judge.    Affirmed. 
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W.  H.  Morris,  Frank  S.  Southard,  Andrew  R. 
Black,  John  E.  Humphries  and  Harrison  Bostwick,  for 
appellant : 

In  order  to  amend  a  statute  it  is  necessary  to  refer  to 
the  title  of  the  original  act  amended.  O'Mara  v.  Wabash 
R.  R.  Co.,  150  Tnd.  648  (50  K  E.  821) ;  Boring  v.  State, 
141  Ind.  640;  Feibleman  v.  State,  98  Ind.  516;  State  v. 
Halbert,  14  Wash.  306 ;  Harland  v.  Territory,  3  Wash.  T. 
142 ;  Copland  v.  Pirie,  26  Wash.  481 ;  State  ex  rel  Seattle 
Electric  Co.  v.  Superior  Court,  28  Wash.  317;  Lewis  v. 
Durine,  134  Cal.  291  (55  L.  R  A.  833) ;  State  v.  Jaunt, 
13  Ore.  115 ;  Cunter  v.  Texas  Land  &  Mortgage  Co.,  82 
Tex.  406 ;  Webster  v.  Powell,  18  South.  441. 

W.  T.  Scott,  Walter  S.  Fulton,  Vince  H.  Faben,  J.  E. 
Hawkins  and  Elmer  E.  Todd,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  C.  J. — The  appellant  was  convicted  of  the 
crime  of  rape,  and  appeals  from  the  judgment  and  sen- 
tence pronounced  against  him.  The  act  (Laws  1897,  p. 
19)  under  which  he  was  convicted  reads  as  follows: 

"An  Act  amending  section  28  of  the  Penal  Code  of  the 
State  of  Washington,  relating  to  the  crime  of  rape. 

"Be  it  enacted  by  the  Legislature  of  the  State  of  Wash- 
ington : 

"Section  1.  That  section  28  of  the  Penal  Code  of  the 
State  of  Washington,  relating  to  the  crime  of  rape,  be 
amended  to  read  as  follows:  Sec.  28.  A  person  shall  be 
deemed  guilty  of  rape  who :  1.  Shall,  by  force  and  against 
her  will,  ravish  and  carnally  know  any  female  of  the  age 
of  eighteen  years  or  more ;  2.  Shall,  by  deceit,  deception, 
imposition  or  fraud  induce  a  female  to  submit  to  sexual 
intercourse;  3.  Shall  carnally  know  any  female  child 
under  the  age  of  eighteen  years. 
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"Sec.  2.  Any  person  convicted  of  the  crime  of  rape, 
as  defined  by  section  one  of  this  act,  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  life  or  any  term  of 
years." 

The  only  question  urged  by  the  appellant  is  the  consti- 
tutionality of  the  above  act.  He  insists  that  under  art 
2,  §37,  of  the  constitution,  which  provides  that  no  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its 
title,  but  that  the  revised  act  or  section  amended  shall  be 
set  forth  at  full  length,  two  things  are  necessary  to  the 
validity  of  an  amendatory  act:  (1)  The  title  of  the  act 
to  be  amended  should  be  referred  to  by  setting  the  same 
out  in  the  title  to  the  amendatory  act;  and  (2)  the  sec- 
tion as  amended  should  be  set  forth  at  full  length.  Cases 
from  the  supreme  court  of  Indiana,  which  will  be  found 
collected  in  Mankin  v.  Pennsylvania  Co.,  67  N.  E.  229, 
and  the  cases  of  Copland  v.  Pirie,  26  Wash.  481  (67 
Pac.  227,  90  Am.  St.  Eep.  769),  and  State  ex  rel.  Seattle 
Electric  Co.  v.  Superior  Court,  28  Wash.  317  (68  Pac 
957),  from  this  court  are  cited  as  maintaining  the  conten- 
tion. The  cases  from  Indiana  seem  to  support  it;  those 
from  this  court,  however,  do  not.  The  statute  in  question  in 
Copland  v.  Pirie  was  held  unconstitutional  because  it  did  not 
set  forth  at  full  length  the  section  of  the  statute  it  pur- 
ported to  amend,  and  was  not  so  complete  in  itself  as  to 
be  treated  as  an  independent  act.  In  other  words,  the 
legislature  sought  by  that  enactment  to  ingraft  into  an  ex- 
isting section  of  the  statute  an  additional  provision  which 
altered  the  scope  and  effect  of  the  original  section,  without 
setting  out  the  section  as  it  would  read  when  amended, 
rendering  it  necessary  to  read  both  the  original  and 
amendatory  act  to  ascertain  the  legislative  will  on  the  par- 
ticular subject,  and  it  was  held  that  this  was  violative  of 
the  purpose  of  the  constitutional  provision.    The  act  in  the 
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second  case  cited  was  held  invalid  because  its  object  was 
not  expressed  in  its  title;  that  is,  it  was  held  that  a  mere 
reference  to  the  number  of  the  section  sought  to  be  amend- 
ed was  insufficient  to  comply  with  the  section  of  the  consti- 
tution which  provides  that,  "No  bill  shall  embrace  more 
than  one  subject  and  that  shall  be  expressed  in  the  title." 
The  principles  announced  in  these  cases  are  clearly  differ- 
ent from  the  principle  contended  for  in  the  case  before  us. 
Here  the  act  objected  to  does  set  forth  in  full  the  amended 
section,  and  the  title  contains  something  more  than  a  mere 
reference  to  the  section  number  of  the  section  it  purports 
to  amend ;  it  goes  further  and  expresses  the  subject  of  the 
section  it  amends.  If,  therefore,  it  is  unconstitutional,  it 
is  because  it  does  not  in  its  title  refer  to  the  title  of  the  act 
sought  to  be  amended  by  setting  the  same  out.  But  we 
cannot  think  this  necessary  to  the  validity  of  an  amenda- 
tory act.  The  constitutional  requirement  is  only  that  the 
subject  of  the  act  be  expressed  in  its  title.  This  is  the  rule 
for  all  acts, — those  amendatory  of  existing  laws  as  well  as 
those  so  far  complete  in  themselves  as  to  be  independent 
acts.  No  particular  formula  or  particular  set  of  words  is 
prescribed  by  the  constitution  to  express  the  subject  of  an 
act  It  must  be,  then,  that  any  form  of  words  which  will 
express  the  subject  is  a  compliance  with  the  constitution. 
There  can  be,  therefore,  no  constitutional  reason  for  set- 
ting out  in  the  title  of  the  amendatory  act  the  title  of  the 
act  amended,  unless  the  subject  of  the  act  can  be  expressed 
in  no  other  form  of  words.  But  this  is  not  the  case  here. 
The  title,  "An  act  amending  section  28  of  the  Penal  Code 
of  the  State  of  Washington,  relating  to  the  crime  of  rape", 
just  as  clearly  expresses  the  subject  of  an  act  relating  to 
that  crime  as  any  other  form  of  words  could  possibly  do; 
and,  as  it  is  the  subject  of  the  amendatory  act  that  must 
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be  expressed  in  its  title,  we  can  see  no  reason  why  it  is 
not  a  sufficient  compliance  with  the  constitution.  But  if 
the  act  in  question  is  insufficient  as  an  amendatory  act,  it 
is  sufficient  as  an  independent  act.  Clearly,  the  legisla- 
ture may,  under  the  title  "An  act  relating  to  the  crime  of 
rape,"  constitutionally  define  what  shall  constitute  the 
crime  of  rape,  and  provide  a  penalty  for  its  violation. 
Such  an  act,  though  it  might  operate  to  change  or  super- 
sede existing  laws,  would  not  be  repugnant  to  any  consti- 
tutional provision.  And  in  this  case,  if  the  court  could  not 
treat  the  act  as  amendatory  of  an  existing  statute  because  of 
theindefiniteness  of  the  reference  in  its  title  to  existing  stat- 
utes, it  would  treat  such  reference  as  mere  surplusage,  and 
allow  the  act  to  stand  as  an  independent  act,  as  if  enacted 
under  the  title  above  quoted. 

While  the  precise  objection  made  to  this  act  has  not 
heretofore  been  passed  upon  by  this  court,  acts  with  titles 
similar  to  the  one  to  the  act  in  question  have  been  repeated- 
ly sustained  by  it.  Perhaps  the  most  noted  case  is  that  of 
Marston  v.  Humes,  3  Wash.  267  (28  Paic.  520).  It 
was  there  held  that  the  title,  "An  act  relating  to  plead- 
ings in  civil  actions,  and  amending  sections  76,  77,  and 
109  of  the  Code  of  Washington  of  1881,"  sufficiently 
stated  the  subject  of  the  act,  and  was  valid.  True  the 
court  went  further,  and  held  in  that  case  that  the  Code 
of  1881  could  be  constitutionally  amended  by  a  mere 
reference  to  its  section  numbers,  which  holding  has  not 
been  followed  in  some  subsequent  cases;  but  the  main 
point  decided  has  never  been  questioned,  and  was  affirmed 
in  the  recent  case  of  State  ex  rel.  v.  Superior  Court, 
supra.  We  conclude,  therefore,  that  the  title  of  the  act 
violates  no  provision  of  the  constitution,  and  is  sufficient 
The  judgment  appealed  from  is  affirmed. 

Mount,  Anders,  Hadley  and  Dunbar,  JJ.,  concur. 
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[No.  4600.     Decided  July  17,  1903.] 

Wm.  Carlisle  et  ah,  Appellants,  v.  Chehalis  County, 
Respondent. 

TAXATION  —  ARBITRARY  ASSESSMENT  —  EVIDENCE. 

In  an  action  to  recover  taxes  paid  under  protest,  and  alleged 
to  have  been  fraudulently  and  arbitrarily  assessed  without  regard 
to  the  true  value  of  the  land,  it  is  proper  to  exclude  oral  evi- 
dence that  the  assessor  increased  the  assessment  of  prior  years, 
as  the  same  was  not  the  best  evidence  and  was  immaterial. 

SAME. 

In  such  action  it  is  proper  to  receive  in  evidence  on  the  part 
of  the  defendant,  as  bearing  on  the  good  faith  of  the  assessor, 
and  the  arbitrariness  of  his  action,  (1)  letters  from  the  owners 
and  his  agent  which  were  in  reply  to  inquiries  by  the  assessor 
as  to  their  estimate  of  values;  (2)  testimony  as  to  the  methods 
pursued  by  and  the  duties  of  his  deputy;  (3)  a  certified  copy  of 
a  deed  just  prior  to  the  assessment  showing  a  consideration  in 
excess  of  the  valuation;  and  (4)  evidence  that,  upon  object- 
ing before  the  board  of  equalization,  the  owner's  agent  stated 
orally  that  he  "had  no  kick  coming." 

SAME  —  APPEAL  —  REVIEW  OF  FINDINGS. 

In  such  action  findings  will  not  be  disturbed  where  the  evi- 
dence shows  that  the  assessor  made  reasonable  effort  to  ascer- 
tain the  value  and  exercised  his  best  judgment  in  fixing  the 
same. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Mason  Irwin,  Judge.     Affirmed. 

Sidney  Moor  Heath,  for  appellants. 
J.  A.  Hutcheson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellants  brought  this  action  to  recover 
from  the  respondent,  Chehalis  county,  the  sum  of  $431.10, 
which  was  by  them  paid  as  taxes  to  said  county.     They 
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are  the  owners  of  extensive  tracts  of  land  in  that  county, 
chiefly  valuable  for  the  timber  thereon.  The  total  tax 
upon  said  lands  under  the  assessment  for  the  year  1900 
was  $1,613.85.  Taking  into  account  the  lawful  rebate 
for  prompt  payment,  appellants  tendered  as  full  payment 
of  said  taxes  the  sum  of  $1,192.05,  which  tender  was  re- 
fused. They  then  paid  under  protest  the  whole  sum  de- 
manded by  the  county,  which  they  claim  is  in  excess  of 
the  amount  they  should  pay  in  the  said  sum  of  $431.10. 
They  allege  that  the  assessor  of  the  county  intentionally, 
fraudulently,  and  without  regard  to  the  actual  value  of 
the  lands  in  comparison  with  other  lands  in  the  vicinity 
thereof,  over-valued  the  same.  They  appeared  before  the 
board  of  equalization  with  this  objection,  but  after  a  hear- 
ing no  change  was  made  by  that  body,  and  the  tax  was 
levied  and  extended  as  originally  assessed.  The  county 
denied  their  allegations  with  regard  to  fraudulent,  ex- 
cessive, and  unequal  valuations.  The  cause  was  tried  by 
the  court  without  a  jury,  and  the  court  found  that  the 
assessor  made  diligent  effort  to  arrive  at  the  true  cash 
value  of  the  lands,  and  thereafter,  in  the  exercise  of  his 
best  judgment,  assessed  the  same  at  the  values  set  out  upon 
the  assessment  roll;  that  the  values  so  placed  upon  the 
several  tracts  were  not  above  the  true  cash  value  thereof, 
and  were  not  in  excess  of  the  values  placed  upon  similar 
lands  throughout  said  county  for  said  year.  Judgment 
was  entered  denying  the  prayer  of  the  complaint,  and  tax- 
ing costs  to  the  appellants.  They  have  appealed  from  the 
judgment. 

Six  alleged  and  separately  stated  errors  relate  to  the  re- 
fusal of  the  court  to  permit  a  witness  who  was  the  agent 
of  appellants  to  testify  orally  as  to  whether  the  assessor 
did  increase  the  valuations  placed  upon  appellants'  lands 
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and  adjacent  lands  for  the  year  1900  above  the  valuations 
placed  upon  them  for  1899.  We  see  no  error  in  this.  The 
assessment  rolls  for  these  years  were  public  records,  and 
were  the  best  evidence  of  the  facts  sought  to  be  shown. 
Moreover,  we  think  the  questions  were  objectionable  as  be- 
ing immaterial.  It  was  the  duty  of  the  assessor  to  place 
cash  values  upon  the  lands,  without  regard  to  the  valua- 
tions of  former  assessments. 

Error  is  claimed  upon  the  admission  of  a  letter  from  the 
president  of  the  company  that  owned  the  lands  on  the 
1st  day  of  March,  1900.  Appellants  purchased  them  sub- 
sequent to  that  date.  The  letter  related  to  the  then  own- 
ers' estimate  of  the  amount  of  timber  upon  the  lands,  and 
therefore  bore  upon  the  question  of  their  value.  Respon- 
dent does  not  claim  that  the  letter  was  conclusive  against 
these  appellants  as  to  the  value,  and  it  was  not  introduced 
for  that  purpose,  but  for  the  purpose  of  showing  that  the 
assessor  was  making  an  earnest  effort  to  arrive  at  the  true 
value,  in  that  he  had  previously  written  the  owner  upon 
the  subject,  and  to  his  inquiry  the  owner  had  replied  giv- 
ing its  own  estimates  as  to  values.  The  evidence  was 
proper  upon  that  theory,  in  view  of  the  fact  that  the  as- 
sessor was  charged  with  having  acted  in  an  arbitrary  man- 
ner in  making  the  assessment.  It  is  true,  the  letter  of  the 
assessor  to  which  the  owner's  letter  was  a  reply  was  not  in- 
troduced in  evidence ;  but  the  owner's  letter  showed  clear- 
ly upon  its  face  that  it  was  a  reply  to  the  assessor's  in- 
quiry concerning  the  probable  amount  of  timber  upon  the 
lands,  and  the  fact  that  it  was  a  reply  to  such  a  communica- 
tion from  the  assessor  is  not  disputed.  We  think  the  letter 
was  not  incompetent  for  the  purpose  claimed  by  respon- 
dent, although  the  assessor's  letter  which  called  it  forth 
was  not  introduced.  A  similar  objection  was  made  to  a 
letter  from  appellant's  agent  in  which  he  stated  the  ap- 
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proximate  cost  of  a  cruise  necessary  to  arrive  at  the  proba- 
ble amount  of  timber.  This  letter  was  introduced  for  the 
same  purpose  as  the  other,  and  was  for  that  reason  not 
objectionable. 

Complaint  is  made  that  the  assessor  was  permitted  to 
testify  as  to  the  duties  of  his  deputy,  and  the  manner  in 
which  he  made  up  his  reports.  The  witness  was  attempt- 
ing to  explain  the  manner  in  which  the  field  book  then  be- 
fore the  court  was  made  up.  These  officers  were  charged 
with  arbitrary  and  fraudulent  action,  and  it  was  material 
to  show  the  method  they  pursued.  The  testimony  of  the 
witness  was  to  the  effect  that  he  and  his  deputy  went  over 
the  field  data  together,  considering  such  information  as 
they  could  obtain,  and  making  changes  in  the  field  notes 
as  they  deemed  necessary,  in  accordance  with  such  infor- 
mation. This  was  not  improper  as  refuting  the  charge  of 
arbitrary  action,  and,  as  it  appeared  that  the  conference 
between  the  witness  and  his  deputy  and  much  of  the  infor- 
mation they  received  was  oral,  the  evidence  was  proper 
for  the  purpose  stated. 

A  certified  copy  of  the  deed  by  which  appellants  became 
the  owners  of  the  lands  was  introduced  in  evidence.  This 
deed  bears  the  date  of  March  13,  1900,  and  was  acknowl- 
edged the  following  day.  The  stated  consideration  is 
$80,000.  It  will  be  observed  that  the  assessor's  valuation 
of  these  lands  was  fixed  as  of  March  1,  19O0.  Respondent 
does  not  claim  that  the  consideration  mentioned  in  the 
deed  is  necessarily  the  actual  cash  value  of  the  land,  but 
that  it  is  one  of  the  indications  of  value  which  the  assessor 
may  consider.  Appellants  did  not  claim  or  attempt  to 
show  that  they  paid  a  less  sum  for  the  lands  than  the 
amount  mentioned  in  the  deed,  and  if  they  paid  that  sum, 
the  assessor  can  scarcely  be  said  to  have  acted  in  an  arbi- 
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trary  manner  when  he  placed  a  much  less  valuation  upon 
the  same  lands  as  of  a  date  only  twelve  or  fourteen  days 
prior  to  appellants'  purchase.  We  think  the  deed  was  not 
prejudicially  admitted  for  the  purpose  of  showing  that  the 
assessor  did  not  act  arbitrarily  or  fraudulently.  If  appel- 
lants desired  to  make  any  explanation  as  to  the  relation 
the  amount  of  the  stated  consideration  bore  to  the  actual 
value,  they  doubtless  would  have  been  permitted  to  do  so 
if  they  had  asked  it 

Objections  were  made  to  certain  evidence  as  to  what  ap- 
pellants' agent  said  before  the  board  of  equalization.  It 
is  true,  appellants'  objection  to  the  assessment  and  also 
the  final  action  of  the  board  were  in  writing;  but,  as  bear- 
ing upon  the  question  that  neither  the  assessor  nor  the 
board  acted  arbitrarily,  we  think  it  was  not  improper  to 
show  what  took  place  before  the  board,  and  what  consid- 
eration was  given  the  subject  as  leading  up  to  their  final 
action  embodied  in  the  record.  The  testimony  objected  to 
was  to  the  effect  that,  when  the  board  were  considering 
appellants'  objections  to  the  assessment,  their  agent  stated, 
in  substance,  that  he  had  "no  kick  coming."  The  evidence 
was  not  improper  for  the  purpose  stated.  Appellants' 
agent  says  that,  if  he  made  such  a  remark,  it  was  intended 
as  a  joke,  and  that  appellants'  actual  views  were  seriously 
embodied  in  their  written  objections.  The  weight  to  be 
attached  to  the  statement,  and  the  extent  to  which  the 
board  of  equalization  might  have  reasonably  considered  it, 
were  properly  for  the  consideration  of  the  trial  court 

Further  errors  assigned  are  based  upon  the  findings  of 
the  court.  We  have  examined  the  evidence,  and  believe 
the  findings  are  fully  sustained  thereby.  It  is  not  even 
claimed  here  that  these  lands  were  excessively  valued,  but 
that  there  was  not  a  proper  equalization  of  relative  values. 
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Appellants  insist,  in  their  argument,  that  the  valuations 
upon  their  property  were  raised  above  former  assessments 
by  some  fixed  ratio,  without  regard  to  actual  value,  and 
that  other  property  was  not  so  raised.  We  think  this  con- 
tention is  not  supported  by  the  evidence.  On  the  other  hand 
it  does  appear  that  some  other  similar  lands  in  the  same 
locality  were  assessed  at  a  higher  average  value  than  those 
of  the  appellants.  The  evidence  also  satisfactorily  shows 
that  the  assessor  made  reasonable  effort  to  ascertain  the 
true  cash  values,  and  that  he  exercised  his  best  judgment 
in  fixing  the  same.  No  fraudulent,  arbitrary,  or  capri- 
cious action  of  the  assessor  is  shown,  and,  within  the  rule 
of  Templeton  v.  Pierce  County,  25  Wash.  877  (65  Pac. 
533),  appellants  are  not  entitled  to  the  relief  which  they 


The  judgment  is  affirmed.- 

Fitllebton,  C.  J.,  and  Mount,  Andebs  and  Durbar, 
JJ.,  concur. 


[No.  4498.     Decided  July  20,  1008.]  e40   4821 

The  State  op  Washington,  Respondent,  v.  P.  Dub- 
bin, Appellant. 

GBHONAL  LAW  —  DISMISSAL  —  BAB  TO  ANOTHKB  FB08X0UTI0N. 

Under  Bal.  Code,  §  6916,  providing  that  an  order  of  dismissal 
Is  a  bar  in  the  case  of  a  misdemeanor,  but  that  it  Is  not  a  bar 
if  the  offense  charged  be  a  felony,  the  voluntary  dismissal  of  an 
information  for  assault  and  battery  is  a  complete  bar  to  a 
conviction  for  assault  and  battery,  under  a  subsequent  informa- 
tion charging  the  same  facts  as  constituting  the  crime  of 
attempting  to  commit  mayhem.    (Dunbar  dissents.) 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Charles  H.  Heal,  Judge.    Reversed. 
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Martin  &  Grant,  for  appellant. 

N.  T.  Caton,  Prosecuting  Attorney,  and  Myers  &  War- 
ren, for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  C.  J. — On  August  9,  1901,  the  prosecuting 
attorney  of  Lincoln  county  filed  an  information  against 
the  appellant,  charging  him  with  assault  and  battery  com- 
mitted on  the  person  of  one  Thomas  Amery.  A  warrant 
was  issued  thereon,  and  the  appellant  arrested,  and  placed 
under  bonds  to  answer  the  charge  at  the  next  jury  term 
of  the  superior  court*  On  October  2,  1901,  the  prosecut- 
ing attorney  filed  another  information  against  the  appel- 
lant, reciting  the  same  acts  on  which  the  charge  of  as- 
sault and  battery  was  founded,  and  charging  him  with 
the  crime  of  attempting  to  commit  mayhem.  A  warrant 
was  issued  on  this  information,  and  the  defendant  again 
arrested,  and  placed  under  bonds.  On  October  25th,  there- 
after, the  prosecuting  attorney  moved  a  dismissal  of  the 
charge  of  assault  and  battery,  and  the  same  was  granted 
by  the  court  on  the  ground,  as  recited  in  the  order,  "that 
another  charge  is  placed  against  the  defendant."  After- 
wards, when  the  appellant  was  required  to  plead  to  the 
information  charging  him  with  attempt  to  commit  may- 
hem, he  entered  a  plea  of  a  former  acquittal  of  the  offense 
charged,  and  on  the  trial  introduced  the  record  showing 
the  filing  of  the  information  against  him  for  assault  and 
battery,  his  arrest  thereunder,  and  the  subsequent  dismis- 
sal of  the  action,  and  requested  an  instruction  of  acquittal 
The  court  refused  to  give  the  requested  instruction,  and 
charged  the  jury,  in  effect,  that  the  dismissal  of  the  action 
for  assault  and  battery  did  not  constitute  a  bar  to  the 
prosecution  for  the  charge  of  felony;  charging  than  fur- 
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ther  that  they  could  find  the  appellant  guilty  of  assault 
and  battery  in  case  they  should  fail  to  find  that  the  higher 
crime  was  made  out.  The  jury  returned  a  verdict  of 
assault  and  battery,  on  which  the  judgment  and  sentence 
appealed  from  was  pronounced. 

Of  the  errors  assigned  the  only  one  we  have  found  it 
necessary  to  notice  is  the  ruling  of  the  court  holding  that 
the  dismissal  of  the  action  of  assault  and  battery  did  not 
constitute  a  bar  to  another  prosecution  for  the  same 
offense.  In  this  we  think  the  trial  court  was  in  error.  By 
§6914  of  the  Code  (Ballinger's)  the  court  may,  either 
upon  its  own  motion  or  upon  application  of  the  prosecut- 
ing attorney,  and  in  furtherance  of  justice,  order  an 
action,  after  an  indictment  or  information,  to  be  dis- 
missed; but  must  set  forth  in  the  order  of  dismissal,  the 
reason  for  the  same,  which  must  be  entered  upon  the 
record.  By  §6915,  the  entry  of  a  nolle  prosequi  is  abolish- 
ed, and  no  prosecuting  attorney  is  permitted  to  discon- 
tinue or  abandon  a  prosecution  except  as  provided  in  the 
preceding  section  cited.  By  §6916,  it  is  provided  that 
"An  order  for  dismissal  as  provided  in  this  chapter  is  a 
bar  to  another  prosecution  for  the  same  offense,  if  it  be 
a  misdemeanor;  but  it  is  not  a  bar  if  the  offense  charged 
be  a  felony."  It  is  manifest  that  the  statute  meant  to 
make  the  dismissal  of  a  prosecution  for  a  misdemeanor 
after  an  indictment  had  been  returned  or  an  information 
filed  equivalent,  in  so  far  as  a  bar  to  another  prosecution 
was  concerned,  to  a  trial  on  the  merits  and  a  verdict  and 
judgment  of  conviction  or  acquittal.  We  cannot  under- 
stand how  any  other  meaning  can  be  given  to  the  language 
of  the  statute.  A  dismissal  under  such  circumstances  is 
a  bar  to  a  subsequent  prosecution  for  the  same  offense, 
and  a  judgment  of  conviction  or  acquittal  after  a  trial 
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upon  the  merits  is  not  more.  As  the  case  stood  at  the 
time  of  the  trial,  therefore,  the  appellant  was  being  tried 
for  an  offense,  after  he  had  been  acquitted  for  a  minor 
offense  included  within  that  offense,  and  the  pertinent 
question  is,  will  an  acquittal  for  a  minor  offense  includ- 
ed in  a  greater  bar  a  prosecution  for  the  greater?  The 
question  is  not  answered  alike  in  all  jurisdictions,  but 
it  seems  to  us  that  the  weight  of  authority,  as  well  as  the 
better  reason,  are  with  the  rule  that  it  is  such  a  bar.  The 
cases  on  the  question  will  be  found  collected  in  17  Am. 
&  Eng.  Enc.  Law,  pp.  599-601,  wherein  will  be  found  also 
the  rules  and  the  reasons  given  therefor. 

There  is  nothing  in  the  case  of  State  v.  Armstrong,  29 
Wash.  57  (69  Pac.  392),  or  State  v.  Lewis,  31  Wash.  75 
(71  Pac.  778),  which  is  contrary  to  the  position  we  have 
taken  in  this  case.  In  those  cases  the  prosecutions  dis- 
missed were  charges  of  felony,  and  the  statute  expressly 
provides  that,  if  the  offense  charged  be  a  felony,  its  dis- 
missal is  not  a  bar  to  another  prosecution  for  the  same 
offense.  The  distinction  may  not  be  founded  on  any  sound 
reason,  but  this  is  not  a  sufficient  cause  for  ignoring  the 
statute.  The  law  is  of  the  legislature's  making,  not  the 
court's,  and  the  court  can  do  nothing  less  than  give  it 
force  when  its  meaning  is  once  ascertained. 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded  with  instructions  to  discharge  the  appellant. 

Hadley  and  Mount,  JJ.,  concur. 

Dunbab,  J.  (dissenting) — I  dissent  I  think  the 
statute  simply  intended  to  announce  the  plain  proposition 
that  an  order  for  dismissal  bars  another  prosecution  for 
the  same  offense  in  cases  of  misdemeanor,  and  that  no 
other  question  is  involved  in  the  enactment  If  the  appel- 
lant had  been  tried  for  assault  and  battery,  after  that 
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charge  had  been  dismissed,  the  second  trial  would  have 
been  illegal  tinder  the  statute  cited ;  but  I  do  not  think  the 
statute  should  be  construed  further  than  its  language  im- 
ports. 


[No.  4620.     Decided  July  20,  1908.] 

Alfbed  Johnson,  Appellant,  v.  J.  W.  Douqlas,  Res- 
pondent. 

CONTRACTS  —  PUBLIC  POLICY  —  DEFEATING  CHIMIN AL  PROSECUTION. 

A  deposit  made  by  a  party  accused  of  seduction,  which  was 
to  be  paid  to  the  complaining  witness  upon  dismissal  of  the 
prosecution,  is  void  as  against  public  policy,  and  an  action  by 
accused  to  recover  the  same  is  properly  dismissed. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Pbatheb,  Judge.     Affirmed. 

Bedford  Brown  and  0.  K.  Hollow  ay,  for  appellant 
C.  8.  Voorhees  and  Reese  H.  Voorhees,  for  respondent 

Peb  Cubiam. — Appellant  brought  this  action  in  the  su- 
perior court  of  Spokane  county  to  recover  the  sum  of  $500 
deposited  with  the  respondent. 

From  the  record  it  appears  that  a  criminal  charge  was 
pending  in  the  courts  of  British  Columbia  against  this 
appellant  for  the  alleged  seduction  of  one  Amanda  Povolo. 
That  for  the  purpose  of  nullifying  and  setting  at  naught 
said  criminal  proceedings  this  appellant  connived  and 
bargained  with  the  said  Amanda  Povolo  to  that  end,  and 
induced  her  to  accompany  him  to  Spokane,  where  he  made 
the  deposit  of  the  sum  named  with  respondent,  "to  be 
paid  to  Amanda  Povolo  in  the  event    and  when  the  cause 
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against  Alfred  Johnson  for  seduction  of  said  Amanda 
Fovolo  is  dismissed  and  said  Johnson  fully  discharged, 
and  exonerated  from  any  charge  against  him  by  reason 
of  the  aforesaid"  criminal  charge.  That  subsequently  ap- 
pellant was  released  from  said  criminal  charge.  He  there- 
upon made  demand  on  the  respondent  for  the  return  to 
him  of  such  deposit,  and  upon  refusal  of  respondent  to 
comply  instituted  this  action. 

The  object  of  such  deposit  was  to  defeat  a  regular  pro- 
ceeding in  a  court  of  justice,  and  is,  therefore,  void,  as 
against  public  policy.  Courts  will  not  lend  their  aid  to 
enforce  such  contracts  (Standard  Furniture  Co.  v.  Van 
Alstine,  22  Wash.  670,  62  Pac.  145,  51  L  R  1  889,  79 
Am.  St.  Hep.  960),  nor  to  assist  a  party  to  rescind  such  a 
contract  after  he  has  received  its  benefits. 

The  judgment  is  affirmed. 


[No.  4572.     Decided  July  20,  1903.] 

The  State  of  Washington,  Respondent,  v.  Peteb  Tub- 
man, Respondent. 

STATUTES  —  TITLE. 

It  was  competent  for  the  legislature  to  enact  the  penal  code 
of  1881  with  the  comprehensive  title,  "An  act  relative  to  crimes 
and  punishments  and  proceedings  in  criminal  cases/'  hut  pro- 
visions of  a  civil  nature  could  not  he  included  therein. 

SAME  —  BASTABDY  PROCEEDINGS. 

A  bastardy  proceeding  against  a  putative  father  for  the  sup- 
port of  his  illegitimate  child,  commenced  by  summons  and  tried 
as  a  civil  action,  with  judgment  and  execution  against  his  prop- 
erty, is  a  civil  proceeding,  and  the  provisions  therefor  enacted 
in  1881  as  part  of  the  penal  code,  are  not  embraced  within  the 
title  of  the  act,  which  relates  only  to  crimes  and  punishments. 
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BA8TABDT  —  OOMMOH-LAW   LIABILITY. 

There  is  no  common-law  obligation  on  the  part  of  a  putative 
father  to  support  his  illegitimate  child. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Geobge  A.  Joiker,  Judge.    Reversed. 

Thomas  Smith,  for  appellant. 

/.  C.  Waugh,  (M.  P.  Kurd,  of  counsel),  for  the  State. 

The  opinion  of  the  court  was  delivered  by 
Fuia.ebton,  C.  J. — This  is  a  bastardy  proceeding,  be- 
gun in  the  superior  court  of  Skagit  county  by  one  John 
Jungquist,  who  alleged  in  his  complaint  that  an  unmarried 
woman  (naming  her)  was  pregnant  with  child,  which,  if 
born  alive,  would  be  a  bastard,  and  charged  the  appellant 
with  being  the  father  of  such  unborn  child.  Summons 
was  duly  issued  and  served  on  the  appellant,  after  which, 
he  appeared  in  the  action  and  demurred  to  the  complaint 
on  various  grounds,  some  of  which  went  to  the  jurisdiction 
of  the  court.  On  his  demurrer  being  overruled,  he  pleaded 
not  guilty,  and  a  trial  was  had,  resulting  in  a  verdict  of 
guilty,  on  which  he  was  adjudged  to  make  a  monthly  pay- 
ment to  the  mother  of  the  child  for  the  child's  support. 
He  appeals  from  the  judgment  entered  against  him. 

The  act  under  which  the  proceedings  against  the  appel- 
lant were  had  first  appears  on  the  statute  books  in  the  Code 
of  1881.  It  was  enacted  by  the  territorial  legislative  as- 
sembly of  that  year  as  a  part  of  a  general  penal  code  under 
the  title  "An  act  relative  to  crimes  and  punishments  and 
proceedings  in  criminal  cases."  The  act  was  the  second 
of  a  series  of  four,  intended  to  form  a  general  code,  the 
others  being  denominated  a  "code  of  civil  procedure,"  a 
"probate  practice  act,"  and  a  "justices'  practice  act."  The 
sections  of  these  several  acts  were  numbered  consecutively 
in  the  enrolled  bills  throughout  the  entire  series,  those  of 
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the  penal  code  being  numbered  from  764  to  1296,  inclu- 
sive, and  the  particular  act  in  question  being  sections  1214 
to  1221  of  that  code.  The  contention  of  the  appellant  is 
that  this  act  was  never  legally  enacted,  because  the  title  of 
the  bill  of  which  it  formed  a  part  was  not  broad  enough  to 
include  it. 

The  act  of  Congress  (Act  March  2,  1853,  ch.  90,  §  6, 
10  St.  at  Large,  175)  providing  for  the  organization  of 
the  territory  of  Washington  empowered  its  legislative  as- 
sembly to  legislate  upon  all  rightful  subjects  of  legislation 
not  inconsistent  with  the  constitution  or  laws  of  the  United 
States,  but  provided  that  "every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  the  title."  Constru- 
ing a  similar  provision  in  the  state  constitution,  this  court 
held  in  Marston  v.  Humes,  3  Wash.  267  (28  Pac  520), 
jbhat  under  the  title  "An  act  to  provide  a  Code  of  Civil  Pro- 
cedure," it  would  be  legal  for  the  legislature  to  enact  an 
entire  civil  code,  although  such  an  act  would  include 
numerous  subheads  and  subjects ;  saying  that  "the  legisla- 
ture may  adopt  just  as  comprehensive  a  title  as  it  sees  fit, 
and  if  such  title  when  taken  by  itself  relates  to  a  unified 
subject  or  object,  it  is  good,  however  much  such  unified 
subject  is  capable  of  division."  Tested  by  this  rule,  it  is 
clear  that  it  was  competent  for  the  legislature,  under  the 
title  which  it  adopted  for  the  act  in  question,  to  include  in 
the  body  of  the  act  anything  which  related  to  crimes  and 
their  punishment  and  proceeding  of  a  criminal  nature; 
but  it  is  equally  clear,  also,  that  under  such  a  title  pro- 
visions of  a  civil  nature  cannot  be  legally  enacted.  Wheth- 
er, therefore,  the  particular  act  in  question  is  a  valid  or 
invalid  enactment  depends  upon  what  answer  is  given  to 
the  question,  is  it  a  criminal  proceeding?  Looking  to  the 
statute  itself,  it  seems  to  contain  none  of  the  elements  of 
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a  criminal  proceeding.  The  action  is  commenced  by  the 
filing  of  a  complaint,  and  the  defendant  is  brought  in  by 
the  service  of  a  summons  in  the  usual  method,  and  the 
issue,  if  one  is  made,  is  tried  as  an  ordinary  civil  action. 
If  the  accused  is  found  guilty,  a  judgment  is  entered, 
charging  him  with  the  support  of  the  bastard  child  in 
such  sum  or  sums,  and  payable  in  such  manner,  as  the 
court  shall  direct,  which  is  collected  by  execution  issued 
by  the  clerk.  The  proceeding  must  be  instituted  before 
the  superior  court  There  is  no  preliminary  complaint, 
no  arrest,  no  fine  or  punishment  of  any  kind  whatever,  in- 
flicted as  punishment,  and  the  court  is  specially  given 
power  to  "at  any  time  enlarge,  diminish,  or  vacate  any 
order  or  judgment  rendered  in  the  proceeding  herein  con- 
templated on  such  notice  to  the  defendant  as  the  court  or 
judge  may  prescribe."  Plainly,  the  proceeding  has  but 
one  purpose,  namely,  to  charge  the  property  and  earnings 
of  a  father  with  the  maintenance  of  his  illegitimate  child 
— a  proceeding  which,  from  its  very  nature,  must  be  civil, 
as  it  operates  against  property,  and  not  against  the  per- 
son. Courts  of  states  having  the  same  or  similar  statutes 
hold  with  uniformity  that  the  statute  gives  rise  to  a  civil, 
and  not  a  criminal,  liability.  In  Iowa,  which  has  a  statute 
so  near  the  counterpart  of  our  own  as  to  lead  to  the  belief 
that  ours  was  taken  therefrom  (see  Code  1873,  §  4715  et 
seq.,  Code  1897,  §  5697,  et  seq.)9  the  courts  have  uniform- 
ly held  that  proceedings  thereunder  were  civil,  and  not 
criminal.  Holmes  v.  State,  2  G.  Greene,  501;  Black 
Hawk  County  v.  Cotter,  32  Iowa,  125 ;  State  v.  Pratt,  40 
Iowa,  631;  McAndrew  t?.  Madison  County,  67  Iowa,  54 
(24  N.  W.  590)  ;  State  v.  Severson,  78  Iowa,  653  (43  N. 
W.  533) ;  State  v.  Johnson,  89  Iowa,  1  (56  N.  W.  404). 
And  in  Nebraska,  where  the  statute  provides  the  remedy  of 
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arrest  and  imprisonment  for  the  purpose  of  enforcing  the 
judgment  rendered,  it  is  held  that  the  proceeding  is  essen- 
tially a  civil,  and  not  a  criminal,  action.  In  re  Applica- 
tion of  Walker,  61  Neb.  803  (86  N.  W.  610).  See,  under 
similar  statutes :  Powell  v.  State  ex  rel  Salyers,  96  IncL 
108;  Reynolds  v.  State  ex  rel  Cooper,  115  Ind.  421  (17 
K  E.  909) ;  In  re  Cannon,  47  Mich.  481  (11  N.  W. 
280) ;  People  v.  Harty,  49  Mich.  490  (13  Iff.  W.  829) ; 
Scharf  v.  People,  134  M.  240  (24  N.  E.  761) ;  Young  v. 
Makepeace,  103  Mass.  50 ;  Williams  v.  State,  117  Ala. 
199  (23  South.  42) ;  Chambers  v.  State,  45  Ark.  56. 
While  there  are  courts  which  hold  that  the  object  of  the 
statute  is  as  much  to  punish  the  father  as  it  is  to  protect 
the  state  from  the  child's  support,  and  that  the  action  is, 
therefore,  criminal  in  its  nature,  they  are  usually  in  juris- 
dictions where  the  statutes  provide  a  punishment  for  the 
putative  father  in  addition  to  providing  for  the  child's 
support  In  jurisdictions  where  the  statutes  furnish  only 
a  scheme  to  compel  the  putative  father  to  support  the 
child,  they  are  almost  uniformly  held  to  provide  a  civil 
remedy.  We  are  constrained  to  hold,  therefore,  that  the 
statute  in  question  could  not  lawfully  be  enacted  as  part 
of  a  general  enactment  having  for  its  title  a  reference  to 
criminal  objects  and  procedure  only,  and  that  it  is  not, 
and  never  was,  a  valid  enactment. 

It  is  said,  however,  that  this  conclusion  does  not  neces- 
sarily render  the  judgment  appealed  from  void,  because 
the  judgment  can  be  sustained  under  the  common-law 
obligation  of  a  father  to  support  his  child.  But  in  the 
absence  of  a  statute  there  is  no  legal  obligation  on  the  part 
of  a  putative  father  to  support  his  illegitimate  child.  At 
the  common  law  a  bastard  was  nvllius  filius,  and  was  in- 
capable of  inheriting  either  from  his  putative  father  or 
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his  mother,  and,  as  that  law  was  administered  in  England, 
neither  a  father  nor  mother  was  under  any  legal  obliga- 
tion to  support  an  illegitimate  child.  The  obligation  was 
imposed  on  the  mother  by  statute,  but  then  only  until  the 
child  reached  the  age  of  sixteen  years,  or  acquired  a  set- 
tlement, and  the  mother  remained  unmarried.  See  4  and 
5  Wm.  IV,  ch.  76,  §  71 ;  5  Cyc.  638.  In  some  of  the 
states  of  the  Union  the  English  rule  with  reference  to  the 
mother  has  not  been  followed,  but,  so  far  as  we  are  ad- 
vised, it  is  universally  held  that  a  statute  must  be  found 
imposing  the  obligation  on  the  putative  father  before  he 
can  be  charged  with  the  child's  support 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  judgment  dismiss- 
ing the  action. 

Hadley,  Andebs  and  Mount,  JJ.,  concur. 


[No.  4597.     Decided  July  20,  1903.] 

The    State    of    Washington,    Respondent,    v.    Matt 
Snideb,  Appellant. 

CRIMINAL  LAW  —  INFORMATION  —  DUPLICITY  —  WAIVES. 

An  objection  to  an  indictment  or  information  on  the  ground 
of  duplicity  is  waived  if  not  made  until  after  verdict. 

ASSAULT  WITH  INTENT  TO  MURDER —  INFORMATION. 

An  information  held  sufficient  to  charge  an  assault  with  intent 
to  commit  murder,  under  Bal.  Code,  §  7057. 

VERDICT  —  OBJECTIONS. 

Failing  to  object  to  the  form  of  a  verdict  does  not  preclude  the 
defendant  from  objecting  to  its  substance,  and  to  the  sentence 
as  not  warranted  by  the  verdict 

ASSAULT  — r  INTENT  TO  INFLICT  BODILY  INJURY  —  PARTIAL  VERDICT. 

Upon  an  information  for  assault  with  a  deadly  weapon  with 
intent  to  murder,  under  Bal.  Code,  §  7057,  a  verdict  finding  the 
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defendant  guilty  of  "assault  with  a  deadly  weapon"  does  not 
warrant  a  sentence  for  an  assault  with  intent  to  inflict  bodily 
injury  under  Bal.  Code,  §  7058,  but  only  for  a  simple  assault*  as 
the  intent  is  an  essential  element  of  the  offense  and  must  be 
found  as  a  fact  by  the  jury. 

SAME. 

In  such  case,  while  the  verdict  is  to  be  liberally  construed,  the 
Intention  of  the  jury  to  find  an  intent  to  inflict  bodily  injury 
cannot  be  inferred  from  the  fact  that  the  information  charges, 
and  the  instructions  define,  that  offense. 

SAME. 

A  partial  verdict  must  specify  the  particular  offense. 

SAME  —  SUBPLT78AGE  IN  VERDICT. 

There  is  no  such  offense  as  assault  with  a  deadly  weapon, 
under  the  law  of  this  state,  and  the  words  "with  a  deadly  wea- 
pon" in  a  verdict  are  to  be  treated  as  surplusage. 

Appeal  from  Superior  Court*  Skagit  County.  Hon. 
Geobge  A.  Joineb,  Judge.     Reversed. 

0.  C.  Israel  and  E.  C.  Million,  for  appellant 
M .  P.  Hurd  and  J".  C.  Waugh,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — The  appellant  and  one  Julius  Snider  were 

jointly  tried  in  the  superior  court  of  Skagit  county  upon 

an  information  charging  and  alleging  that: 

"The  said  Matt  Snider  and  Julius  Snider,  in  the  county 
of  Skagit,  state  of  Washington,  on  the  9th  day  of  August, 
A.  D.,  1902,  then  and  there  being,  in  a  rude,  insolent,  and 
angry  manner,  unlawfully,  feloniously,  wilfully;  and  pur- 
posely, and  of  their  deliberate  and  premeditated  malice, 
did  attempt  to  kill  and  murder  one  Alexander  Brown, 
coupled  with  the  present  ability  to  carry  into  execution 
such  attempt,  by  assaulting,  striking,  shooting,  and  wound- 
ing him,  the  said  Alexander  Brown,  with  a  deadly  weapon, 
towit:  A  revolver  loaded  with  powder  and  ball,  with  in- 
tent to  kill  and  murder  him,  the  said  Alexander  Brown, 
no  considerable  provocation  appearing  therefor." 
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Each  of  the  defendants  entered  a  plea  of  not  guilty,  and 
both  were  subsequently  tried  together  by  a  jury.  After 
the  cause  was  submitted  to  the  jury  and  considered  by 
them,  they  returned  the  following  verdict: 

"We,  the  jury  impaneled  to  try  the  above  entitled  cause, 
say  that  we  find  the  defendant,  Matt  Snider  guilty  of  the 
crime  of  assault  with  a  deadly  weapon,  and  that  we  find 
the  defendant,  Julius  Snider,  guilty  of  assault  and  bat- 
tery." 

This  verdict  was  received  by  the  court  and  filed,  and  the 
jury  discharged,  and  thereafter,  and  before  sentence,  the 
appellant  moved  the  court  to  arrest  judgment  and  sentence 
on  the  verdict  as  returned  by  the  jury  as  to  any  offense  save 
and  except  that  of  simple  assault  This  motion  and  re- 
quest was  denied,  and  the  court  thereupon  sentenced  the 
appellant  to  imprisonment  in  the  state  penitentiary  for 
the  period  of  two  years.  From  that  judgment  and  the 
order  of  the  court  denying  the  said  motion  this  appeal 
is  prosecuted. 

Section  7057,  Bal.  Code,  provides  that,  "An  assault 
with  an  intent  to  commit  murder,  rape,  the  infamous 
crime  against  nature,  mayhem,  robbery,  or  grand  larceny 
shall  subject  the  offender  to  imprisonment  in  the  peniten- 
tiary for  a  term  not  less  than  one  year  nor  more  than 
fourteen  years;"  and  §7058  declares  that,  "An  assault 
with  a  deadly  weapon,  instrument,,  or  other  thing,  with 
an  intent  to  inflict  upon  the  person  of  another  a  bodily  in- 
jury, where  no  considerable  provocation  appears,  or  where 
the  circumstances  of  the  assault  show  a  willful,  malignant, 
and  abandoned  heart,  shall  subject  the  offender  to  im- 
prisonment in  the  penitentiary  not  exceeding  two  years, 
or  to  a  fine  not  exceeding  five  thousand  dollars,  or  to  both 
such  fine  and  imprisonment."  It  is  not  claimed  on  the 
part  of  the  appellant  that  the  information  does  not  charge 
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the  crime  of  an  assault'  with  an  intent  to  commit  murder, 
under  §  7057  of  the  statute  above  quoted.  On  the  con- 
trary, it  seems  to  be  conceded  by  the  learned  counsel  for 
the  appellant  that  the  information  sufficiently  charges  that 
offense;  but  they  suggest,  without  specially  urging,  the 
proposition  that  the  offense  of  an  assault  with  a  deadly 
weapon  with  intent  to  inflict  a  bodily  injury  cannot  be 
included  in  the  charge  of  an  assault  with  intent  to  commit 
murder,  for  the  reason  that  it  is  a  distinct  and  independent 
crime.  Our  statute  provides,  it  is  true,  that  the  indict- 
ment or  information  must  charge  but  one  crime,  and  in 
one  form  only,  except  that,  when  the  crime  may  be  com- 
mitted by  use  of  different  means,  the  indictment  may 
allege  the  means  in  the  alternative  (Bal.  Code,  §6844), 
and  therefore,  in  this  state,  an  information  or  indictment 
which  charges  more  than  one  offense  is  bad,  and,  if  ob- 
jected to  at  the  proper  time  and  in  the  proper  manner, 
must  be  set  aside.  But  an  objection  on  the  ground  of 
duplicity  will  be  deemed  waived  if  not  made  until  after 
verdict  Territory  v.  Heywood,  2  Wash.  T.  180  (2  Pac. 
189) ;  State  v.  Jarvis,  18  Ore.  360  (23  Pac  251).  And 
inasmuch  as  the  objection  to  the  information  now  under 
consideration  was  not  presented  to  or  determined  by  the 
trial  court,  it  cannot  be  considered  on  this  appeal.  It  can- 
not be  made  for  the  first  time  in  this  court. 

The  sole  question  properly  presented  for  our  determina- 
tion is  whether  the  verdict  of  the  jury  warrants  the  judg- 
ment and  sentence  pronounced  by  the  court.  It  is  pro- 
vided in  §  6955,  Bal.  Code,  that  upon  an  indictment  or 
information  for  an  offense  consisting  of  different  degrees, 
the  jury  may  find  the  defendant  not  guilty  of  the  degree 
charged  in  the  indictment  or  information,  and  guilty  of 
any  degree  inferior  thereto,  or  of  an  attempt  to  commit 
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the  offense;  and  §  6956  further  provides  that  in  all  other 
cases,  the  defendant  may  be  found  guilty  of  an  offense 
the  commission  of  which  is  necessarily  included  within 
that  with  which  he  is  charged  in  the  indictment  or  in- 
formation. We  think  the  information  in  this  case  clearly 
charges  the  appellant  with  the  crime  of  an  assault  with  an 
intent  to  commit  murder  under  §  7057  of  the  Code,  and 
the  appellant  might  have  been  properly  convicted  of  that 
offense,  provided  the  proof  of  guilt  was  sufficient  to  sat- 
isfy the  jury.  And  under  §  6956,  supra,  the  appellant 
oould  have  been  found  guilty,  upon  sufficient  evidence, 
of  any  offense  necessarily  included  within  the  offense 
with  which  he  was  charged  in  the  information,  and  prop- 
erly alleged.  As  we  have  seen,  the  jury  in  this  case  by 
their  verdict  found  the  appellant  "guilty  of  assault  with 
a  deadly  weapon."  The  learned  judge  of  the  superior 
court  considered  this  verdict  as  a  finding  of  the  jury 
that  the  appellant  was  guilty  of  the  crime  of  an  assault 
with  a  deadly  weapon  with  intent  to  inflict  upon  the  per- 
son of  Alexander  Brown  a  bodily  injury,  and  accordingly 
sentenced  him  to  imprisonment  in  the  penitentiary  for 
the  maximum  period  prescribed  by  §7058,  supra,  of  the 
statute.  Assuming  that  the  crime  for  which  appellant 
was  sentenced  was  sufficiently  alleged  in  the  information, 
the  question  arises  whether  or  not  the  jury,  by  their  ver- 
dict, actually  found  him  guilty  of  that  offense.  It  is 
insisted  by  die  learned  counsel  for  the  respondent  that, 
inasmuch  as  appellant  did  not  object  to  the  form  of  the 
verdict,  or  to  its  reception  by  the  court,  it  must  be  pre- 
sumed in  aid  of  the  judgment  that  he  consented  to  the 
verdict,  and  that  he  cannot  assign  error  on  account  there- 
of;  and  they  cite  State  v.  Greer,  11  Wash.  244  (39  Pac. 
874),  in  support  of  their  position.     But  it  is  a  sufficient 
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answer  to  that  argument  simply  to  say  that  appellant  is 
interposing  no  objection  either  to  the  form  of  the  ver- 
dict or  to  the  action  of  the  court  in  receiving  it.  His 
objection  goes  to  the  substance,  and  not  merely  to  the 
form,  of  the  verdict;  and  he  contends  that  the  judgment 
is  erroneous  for  the  reason,  before  stated,  that  it  is  not 
justified  by  the  verdict  upon  which  it  is  founded. 

It  is  further  contended,  in  effect,  on  behalf  of  the  re- 
spondent, that,  conceding  this  verdict  to  be  not  technic- 
ally formal,  it  is  nevertheless  sufficient,  when  considered 
with  reference  to  the  averments  of  the  information  and 
the  instructions  of  the  court>  to  indicate  the  intent  of  the 
jury,  and  that  the  intent  of  the  juTy,  when  ascertained, 
will  be  given  effect.  It  is  true  that  full  force  and  effect 
must  be  given  to  the  intent  and  meaning  of  the  jury, 
as  expressed  in  their  findings,  and  that  verdicts  are  to 
receive  a  reasonable  construction,  and  are  not  to  be  in- 
terpreted by  the  application  of  any  technical  rule  of  con- 
struction. It  is  said  in  22  Enc.  PI.  &  Pr.  p.  955,  cited 
by  respondent,  that: 

"In  the  construction  of  a  verdict  the  first  object  is 
to  learn  the  intent  of  the  jury,  and  when  this  can  be 
ascertained  such  effect  should  be  allowed  to  the  findings, 
if  consistent  with  legal  principles,  as  will  most  nearly 
conform  to  the  intent.  The  jury's  intent  is  to  be  arrived 
at  by  regarding  the  verdict  liberally,  with  the  sole  view 
of  ascertaining  the  meaning  of  the  jury,  and  not  under 
the  technical  rules  of  construction  which  are  applicable 
to  pleadings.  The  language  of  the  verdict  should  not 
be  construed  according  to  the  technical  import  of  the 
words  employed,  but  should  be  understood  in  the  sense 
probably  intended  by  the  jury.  In  the  construction  of 
a  verdict  resort  may  be  had  to  the  pleadings  to  ascertain 
its  true  intent.  The  verdict  should  not  be  read  as  an  ab- 
straction, but  as  a  step  in  the  cause,  to  be  construed  and 
applied  reasonably  in  the  light  of  all  the  proceedings." 
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Viewed  in  the  light  of  the  rule  thus  laid  down,  and 
which  is  certainly  as  liberal  as  could  well  be  stated,  what 
is  the  offense  of  which  the  appellant  was  found  guilty? 
It  is  claimed  on  behalf  of  the  respondent  that  the  jury 
plainly  intended  to  find  him  guilty  of  an  assault  with  a 
deadly  weapon  (a  loaded  pistol),  with  intent  to  inflict 
bodily  injury,  because  that  crime  was  charged  in  the 
information,  and  was  defined  by  the  court  in  its  instruc- 
tions to  the  jury,  and  because  the  court  properly  told  the 
jury  what  facts  must  be  established  by  the  evidence  beyond 
a  reasonable  doubt  before  they  could  find  appellant  guilty 
of  the  same.  But  it  seems  to  us  that  this  argument,  though 
sound,  so  far  as  it  is  applicable,  overlooks  the  funda- 
mental principle  that,  after  all,  it  is  the  language  of  the 
verdict  that  the  court  is  to  construe,  in  ascertaining  the 
intent  of  the  jury.  It  is  not  the  province  of  the  court, 
in  any  case  tried  by  a  jury,  to  find  the  accused  guilty  or 
not  guilty  of  any  particular  offense  with  the  commission 
of  which  he  may  be  charged.  That  is  the  exclusive  prov- 
ince of  the  jury.  And  if  the  jury  in  a  given  case  return 
a  verdict  the  meaning  of  which  cannot  be  fully  and  fairly 
ascertained  from  its  language  by  the  application  of  the 
above  mentioned  rules  of  construction,  it  is  good  for 
naught,  and  must,  of  necessity,  be  set  aside.  The  courts 
are  naturally  and  habitually  inclined  to  support  the  ver- 
dict of  the  jury,  and  will  do  so  whenever  enough  material 
can  be  gathered  from  the  terms  of  the  finding  and  the 
record  of  the  proceedings  to  constitute  a  verdict  complete 
in  all  its  essential  details.  22  Enc.  PL  &  Pr.  960.  But, 
in  this  instance,  the  verdict  is  entirely  silent  as  to  one 
of  the  essential  elements  of  the  crime  of  which  the  appel- 
lant was  adjudged  guilty,  and  for  which  he  was  sentenced, 
namely,  the  intent  with  which  he  made  the  assault  upon 
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Brown.  Nor  is  there  anything  in  the  record  showing 
such  intent.  Had  the  appellant  been  informed  against 
for  this  specific  felony — an  aggravated  assault — a  gen- 
eral verdict  of  guilty  would  have  been  good  under  our 
statute,  but  in  this  case  the  jury  returned  what  is  known 
as  a  partial  verdict ;  that  is,  a  verdict  finding  the  accused 
guilty  of  only  a  part  of  the  crime  charged  in  the  informa- 
tion; and  in  such  cases  it  is  necessary  for  the  jury  to 
specify  the  particular  offense  of  which  they  find  the  de- 
fendant guilty.  We  think  the  correct  rule  is  well  stated 
by  Mr.  Bishop  in  the  following  language: 

"If  the  jury  would  convict  the  defendant  of  a  part  of 
the  accusation  and  acquit  him  of  the  residue,  whether  a 
part  of  a  count  or  a  part  of  the  counts,  their  finding 
must  convey  the  idea,  which  in  form  of  words  will  de- 
pend on  the  offense  and  particular  averments."  1  Bishop, 
New  Criminal  Procedure,  §  1005a,  subd.  3. 

It  is  possible,  of  course,  that  the  jury  intended  to  con- 
vict the  appellant  of  the  statutory  offense  of  an  assault 
with  a  deadly  weapon  with  intent  to  inflict  a  bodily  in- 
jury, but,  if  such  was  their  intention,  they  utterly  failed 
to  express  the  idea  by  the  words  they  employed.  It  is 
the  intent  with  which  the  injury  is  inflicted,  or  attempted, 
that  constitutes  the  offense  of  an  assault  with  a  deadly 
weapon,  with  intent  to  inflict  a  bodily  injury.  State  v. 
Malcom,  8  Iowa,  413.  And  the  intent,  being  a  necessary 
ingredient  of  the  offense,  must  not  only  be  alleged  in  the 
information  but  found  as  a  fact  by  the  jury.  See  State 
v.  Dolan,  17  Wash.  499  (50  Pac.  472) ;  State  v.  Daley, 
41  Vt.  564. 

Under  the  law  of  this  state  there  is  no  such  crime  as 
"assault  with  a  deadly  weapon,"  but,  rejecting  the  words 
"with  a  deadly  weapon"  as  surplusage  in  this  indictment, 
we  still  have  a  clear  finding  of  guilty  of  assault,  which 
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is  merely  a  misdemeanor  punishable  by  fine  and  impris- 
onment in  the  county  jail,  and  which  is  necessarily  in- 
cluded in  the  offense  charged  in  the  information.  This 
view  is  supported,  we  think,  by  numerous  decisions  in 
analogous  cases,  among  which  are:  Ex  parte  Ah  Oha, 
40  Cal.  426 ;  Ex  parte  Max,  44  Cal.  581 ;  People  v.  En- 
glish, 30  Cal.  214;  People  v.  Cozad,  1  Idaho,  167;  Wil- 
son v.  State,  25  Tex.  169;  O'Leary  v.  People,  4  Parker 
Cr.  Kep.  193;  People  v.  Davis,  4  Parker  Cr.  Rep.  61. 
See,  also,  Commonwealth  v.  McOrath,  115  Mass.  150. 

We  are  constrained  to  hold  that  appellant's  objection 
that  the  judgment  is  not  warranted  by  the  verdict  is 
well  taken,  and  must  be  sustained. 

The  judgment  and  sentence  of  the  court  is  reversed, 
and  the  cause  remanded  to  the  superior  court,  with  direc- 
tion to  sentence  the  appellant  on  the  verdict  as  and  for 
a  simple  assault. 

Fuixebton,  C.  J.,  and  Mount  and  Hadley,  JJ.,  con- 
cur. 


[No.  4628.     Decided  July  20,  1903.] 

Rothchild  Bbos.,  Appellant,  v.  Nicholas  Rollingeb 
et  xvx.,  Respondents. 

IHRIGATION —  OfiGANIZATION   OF  DISTBICT  —  PETITION. 

Bal.  Code,  §4166,  providing  for  the  organization  of  an  irri- 
gation district  upon  the  petition  of  "fifty  or  a  majority  of  holders 
of  title,"  does  not  require  fifty  in  any  event,  but  a  petition  by 
forty-two  freeholders,  constituting  more  than  a  majority,  is  suffi- 
cient. 

SAME  —  ASSESSMENTS  —  TAX   SALE. 

Bal.  Code,  §4192,  regulating  the  sale  of  lands  for  delinquent 
irrigation  assessments,  does  not  require  the  officer  making  the 
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sale  to  designate  la  writing  any  particular  portion  which  he 
proposes  to  sell,  but  it  is  sufficient  if  the  record  recites  that  he 
designated  the  portions  at  the  time  of  sale. 

SAME  —  INADEQUACY  OP  PRICE. 

Inadequacy  of  price  is  not  a  valid  objection  to  the  sale  of  land 
for  taxes. 

TAX    DEED  —  RECORDING — BONA    PIDE    PURCHASER  —  LIEN    FOB    TAXES 
PAID. 

The  owner  of  land  sold  for  special  irrigation  taxes  several 
years  after  he  had  acquired  title  cannot  object  that  the  tax  deed 
was  not  recorded,  and  that  he  was  an  innocent  purchaser  by  rea- 
son of  subsequently  paying  general  taxes;  but  he  has  a  lien  on 
the  land  for  the  taxes  paid  by  him  in  good  faith. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Frank  H.  Rudkin,  Judge.     Modified. 

L.  A.  Vincent,  for  appellant. 
Graves  &  Englehart,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Mount,  J. — Action  to  remove  cloud,  quiet  title,  and 
obtain  possession  of  certain  real  estate  in  Kittitas  county. 
A  decree  was  entered  in  favor  of  the  defendants  by  the 
court  below.  Plaintiff  appeals.  The  facts  are  as  follows : 
Prior  to  the  year  1900  the  appellant  was  the  owner  of 
the  land  in  question.  This  land  is  located  in  what  is 
known  as  the  "Middle  Kittitas  Irrigation  District,"  organ- 
ized under  the  act  of  March  20,  1890.  In  the  year  1899, 
upon  the  neglect  and  refusal  of  the  board  of  directors 
and  other  officers  of  the  said  Middle  Kittitas  irrigation 
district  to  assess  and  levy  taxes  to  pay  the  accruing  inter- 
est upon  outstanding  bonds  theretofore  issued  by  the  said 
district,  the  board  of  county  commissioners  of  Kittitas 
county  levied  a  tax  for  such  purpose  upon  the  lands  in 
controversy  and  other  lands  in  said  district  Bal.  Code, 
§  4187.     These  taxes  upon  appellant's  land  became  de- 
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linquent,  and  thereafter,  on  March  8,  1900,  the  said  lands 
were  sold  to  pay  these  taxes.  After  the  year  for  redemp- 
tion had  expired,  a  deed  was  issued  to  the  purchaser, 
J.  W.  Witherop,  who  thereafter  sold  the  lands  to  respond- 
ents, who  took  possession  thereof,  and  still  retain  the  same. 
The  deed  issued  to  Witherop  was  not  placed  of  record. 
On  February  18,  1902,  and  prior  to  the  commencement 
of  this  action,  the  appellant,  in  order  to  protect  its  title, 
paid  the  treasurer  of  Kittitas  county  the  sum  of  $917.55 
(being  the  general  state  and  county  taxes  then  due  and 
delinquent  upon  the  land),  and  also  paid  the  further  sum 
of  $94.09  (being  irrigation  district  taxes  due  since 
the  sale  of  the  land  to  Witherop).  Other  facts  necessary 
to  an  understanding  of  the  points  involved  will  be  stated 
hereafter.  It  is  conceded  that  the  title  and  right  of  pos- 
session of  respondents  are  based  upon  the  tax  deed  issued 
upon  the  sale  for  delinquent  taxes  for  the  irrigation  dis- 
trict. It  is  contended  by  appellant  that  this  deed  is  void 
for  four  reasons:  (1)  That  the  Middle  Kittitas  irriga- 
tion district  was  not  organized  according  to  law,  because 
the  petition  for  organization  did  not  contain  the  names 
of  fifty  freeholders;  (2)  that  the  lands  were  not  sold  ac- 
cording to  law,  because  the  officer  making  the  sale  did  not 
designate  in  writing  a  part  of  the  tract,  less  than  the 
whole,  which  would  be  offered  for  sale;  (3)  that  the 
lands  were  sold  for  a  grossly  inadequate  price,  and  (4) 
that  the  deed  was  not  filed  for  record  in  the  office  of  the 
county  auditor;  that  appellant  was  a  bona  fide  purchaser 
of  the  lands,  without  notice  of  the  claim  of  respondents. 
We  shall  discuss  these  points  in  the  order  stated. 
1.     The  statute,  at  §  4166,  Bal.  Code,  provides: 

"Whenever  fifty  or  a  majority  of  holders  of  title  or  evi- 
dence of  title  holding  land  susceptible  of  one  mode  of 
irrigation  from  a  common  source,  and  by  the  same  sys- 
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tern  of  works,  desire  to  provide  for  irrigation  of  tie 
same,  they  may  propose  the  organization  of  an  irrigation 
district,"  etc. 

The  evidence  shows  that  the  petition  for  the  organiza- 
tion of  the  district  contained  the  names  of  but  forty-two 
freeholders,  and  that  this  number  was  a  majority  of  all 
the  freeholders  owning  land  within  the  proposed  district. 
It  is  contended  by  appellant  that  in  any  event  no  less 
than  fifty  freeholders  can  institute  proceedings  to  organ- 
ize an  irrigation  district,  and,  since  that  number  did  not 
sign  the  petition  to  organize  this  district,  therefore  the 
organization  thereof  is  void.  There  is  no  provision  in 
the  act  of  1890  limiting  the  organization  of  these  dis- 
tricts, unless  it  is  found  in  the  clause  "whenever  fifty  or 
a  majority  of  the  holders  of  title"  desire  to  organize  such 
district  they  may  propose  the  organization  under  the  act. 
We  think  the  legislature  intended  by  this  language  to  in- 
dicate that  fifty  freeholders,  in  any  event,  may  institute 
proceedings  to  organize  an  irrigation  district,  and  that 
the  clause  "or  majority  of  the  holders  of  title"  refers  to 
communities  where  fifty  would  not  constitute  a  majority 
of  the  freeholders  within  the  proposed  district.  To  hold 
otherwise  would  be  to  say  that  no  less  than  a  majority 
in  any  case  could  institute  such  proceedings.  Coun- 
sel for  appellant  cite  us  to  the  following  cases  from  Cali- 
fornia: Directors  of  FaUbrook  Irrigation  District  v. 
Abila,  106  Cal.  355  (39  Pac.  794) ;  In  re  Central  Irri- 
gation District,  117  Cal.  382  (49  Pac.  354) ;  and  In  re 
Madera  Irrigation  District,  92  Cal.  296  (28  Pac.  272, 
675,  14  L.  E.  A.  755,  27  Am.  St.  Eep.  106)— as  sus- 
taining his  contention.  The  irrigation  statute  of  this  state 
is  almost  identical  with  the  California  statute  known  as 
the  Wright  Law.  The  supreme  court  of  California  held 
in  those  cases,  in  substance,  that  it  was  necessary  for 


ROTHCHILD  BROS.  v.  ROLLINGER.  3H 

July,  1903.]  Opinion  of  the  Court — Mount,  J. 

fifty  freeholders  to  sign  the  petition;  but  these  were  evi- 
dently cases  where  fifty  was  not  a  majority  of  the  free- 
holders of  the  proposed  district,  and  therefore  came  with- 
in the  express  provision  requiring  fifty  freeholders.  If 
the  statute  requires  a  majority  of  the  freeholders  to  sign 
the  petition,  then  fifty  is  not  sufficient  unless  that  number 
constitutes  a  majority.  As  we  understand  the  California 
cases  above  cited,  they  do  not  support  the  appellant's  con- 
tention, but  are  inferentially  opposed  thereto.  The  ques- 
tion presented  here  was  not  raised  or  discussed  in  either 
of  those  cases,  and  no  case  has  been  called  to  our  attention 
where  the  precise  question  has  been  decided.  Our  stat- 
ute, after  providing  for  notice  and  a  submission  of  the 
question  of  the  forming  of  the  district  to  an  election  by 
the  qualified  electors,  who  are  also  required  to  be  free- 
holders, provides  that  the  board  of  county  commissioners 
shall  canvass  the  returns,  "  and  if  upon  such  canvass  it 
appears  that  at  least  two-thirds  of  all  the  votes  cast  are 
'Irrigation  district,  yes/  the  said  board  shall  by  an  order 
entered  on  their  minutes  declare  such  territory  duly  or- 
ganized as  an  irrigation  district,"  etc.  This  provision 
of  the  statute  amply  provides  for  the  protection  of  all 
persons  interested,  so  that  no  advantage  can  be  taken  of 
any  person  owning  property  in  the  proposed  district. 
While  a  minority  may  institute  the  proceedings  in  a  large 
district,  the  majority  controls  the  organization  thereof. 
We  think  the  legislature  did  not  intend  that  in  populous 
districts  a  majority  was  required  in  order  to  institute  the 
proceedings;  but,  where  less  than  fifty  sign  the  petition, 
it  must  appear  that  the  less  number  is  a  majority.  It 
so  appears  in  this  case.  Questions  relating  to  the  validity 
of  the  organization  of  this  district  have  been  before  this 
court  in  three  prior  cases  (Board  of  Directors  v.  Peter- 
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son,  4  Wash.  147,  29  Pac.  995 ;  State  ex  rel.  Witherop  v. 
Brown,  19  Wash.  383,  53  Pac  548;  and  Kinkade  v. 
Witherop,  29  Wash.  10,  69  Pac.  339),  and  each  time  this 
court  has  upheld  the  organization.  Upon  the  strength 
of  these  decisions  large  amounts  of  money  have  been  in- 
vested in  the  bonds  issued  by  the  district  To  now  hold 
the  organization  thereof  invalid  upon  a  question  which 
was  suggested  in  at  least  one  of  those  cases,  but  which  was 
not  deemed  of  sufficient  importance  to  be  discussed  either 
by  counsel  or  by  the  court,  would  in  effect  overrule  all 
those  cases,  which  we  are  not  inclined  to  do. 
2.     Section  4192,  Bal.  Code,  provides : 

"The  owner  or  persons  in  possession  of  any  real  estate 
offered  for  sale  for  assessments  due  thereon  may  design 
nate  in  writing  to  the  secretary,  prior  to  the  sale,  what 
portion  of  the  property  he  wishes  sold,  if  less  than  the 
whole;  but  if  the  owner  or  possessor  does  not,  then  the 
secretary  may  designate  it,  and  the  person  who  will  take 
the  least  quantity  of  the  land    ...    is  the  purchaser." 

The  owner  or  possessor  of  the  lands  offered  for  sale  in 
this  case  did  not  designate  in  writing  or  at  all  any  portion 
of  the  land  to  be  sold.  The  county  treasurer,  who  sold 
the  land  in  place  of  the  secretary,  did  not  designate  any 
particular  portion  thereof  in  writing  which  he  proposed 
to  offer  for  sale,  except  that  the  record  of  the  sale  shows 
the  following: 

"The  treasurer  and  collector  aforesaid  proceeded  to 
offer  the  same  for  sale,  designating  the  least  quantity 
and  the  least  portion  of  interest  in  the  land  that  would  be 
sold  for  the  assessments  and  percentage  which  were  by  law 
a  lien  upon  it,  towit:  He  offered  for  sale  at  public  auc- 
tion separately  each  lot,  parcel,  or  tract  of  land  as  here- 
in below  separately  described,  and  at  said  auction,  and 
upon  said  offers  of  sale,  J.  W.  Witherop,  the  party  of  the 
second  part  hereto,  was  the  bidder  who  was  willing  to  take 
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the  least  quantity  of,  or  smallest  portion  of  interest  in, 
each  of  said  herein  below  described  lots,  parcels,  and  tracts 
of  land,  and  pay  the  assessments  and  charges  due  on  each 
of  the  same,  and  his  was  the  highest  and  best  bid  for  each 
of  the  said  lots." 

This  was  a  sufficient  designation.  The  statute  does 
not  require  the  secretary  or  person  selling  the  land  to  file 
his  designation  in  writing,  as  an  independent  paper  and 
as  part  of  the  record  of  sale.  If  the  owner  desires  only 
a  portion  of  the  real  estate  sold,  then  he  must  file  with  the 
secretary  a  written  request  to  that  effect,  designating  the 
portion.  When  no  such  request  is  made,  the  secretary 
may  designate  at  the  sale  what  parcels  he  will  offer,  or 
what  portion  of  the  parcels,  and  his  return  thereon  will 
be  held  to  be  sufficient  compliance  with  the  statute.  The 
sale  appears,  both  by  the  record  and  the  oral  evidence, 
to  have  been  sufficient  in  this  respect.  Doland  v.  Mooney, 
79  Cal.  137  (21  Pac.  436) ;  Hewes  v.  McLellan,  80  Cal. 
393  (22  Pac.  287)  ;  State  ex  rel  Schmoele  v.  Galloway,  44 
N.  J.  Law,  145 ;  Southworth  v.  Edmands,  152  Mass.  203 
(25  N.  E.  106,  9  L.  R.  A.  118). 

3.  The  lands  sold  were  bid  in  by  the  purchaser  for  a 
small  fraction  of  their  assessed  or  real  value,  but  there 
is  no  showing  of  unfairness  in  the  sale  or  want  of  statu- 
tory notice.  All  the  requirements  of  the  law  were  com- 
plied with.  If  mere  inadequacy  of  price  is  held  to  be 
a  valid  objection  to  a  sale  for  taxes,  the  collection  of  taxes 
in  this  manner  would  be  greatly  embarrassed,  if  not  rend- 
ered altogether  impracticable.  In  Black  on  Tax  Titles 
(2d  ed.)  §  238,  the  correct  rule  is  stated  as  follows: 

"Where  land  is  sold  for  taxes,  the  inadequacy  of  the 
price  given  is  not  a  valid  objection  to  the  sale.  This 
rule  arises  from  necessity;  for  if  a  fair  price  for  the 
land  were  an  essential  to  the  sale,  it  would  be  useless  to 
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offer  the  property.  Indeed,  it  is  notorious  that  the 
prices  habitually  paid  by  purchasers  at  tax  sales  are 
grossly  out  of  proportion  to  the  value  of  the  land." 

4.  Appellant  lastly  urges  that  the  deed  was  not  placed 
of  record,  and  that  it  knew  nothing  of  it,  and  therefore 
was  an  innocent  purchaser.  This  position  cannot  be  main- 
tained in  this  case,  because  the  land  was  not  sold,  nor 
the  deed  issued,  until  long  after  the  appellant  became 
the  owner  of  the  land.  The  appellant  purchased  the  land 
in  1894.  It  was  sold  in  1900  for  taxes  levied  in  1899.  But 
after  the  deed  had  been  issued,  and  before  it  was  recorded, 
the  appellant  paid  taxes  upon  the  land  to  the  amount 
of  $1,011.64  in  order  to  protect  its  own  title.  The  trial 
court  refused  the  appellant  relief  for  the  money  thus 
advanced.  In  this  respect  the  court  was  in  error.  The 
appellant  paid  these  taxes  in  good  faith,  believing  it  was 
the  owner  of  the  land  and  entitled  to  the  possession  there- 
of. Under  the  authority  of  Packwood  v.  Briggs,  25 
Wash.  530  (65  Pac.  846);  Denman  v.  Steinbach,  29 
Wash.  179  (69  Pac.  751),  and  Burgert  v.  Caroline,  31 
Wash.  62  (71  Pac.  724),  the  lower  court  should  have  given 
appellant  a  judgment  for  the  amount  of  the  taxes,  and 
declared  the  same  a  lien  on  the  land  for  the  payment 
thereof. 

The  judgment  of  the  lower  court  is  therefore  modified 
in  this  respect,  and  the  cause  is  remanded,  with  instruc- 
tions to  the  lower  court  to  enter  a  judgment  in  favor 
of  the  appellant  against  respondents  for  the  sum  of 
$1,011.65,  with  legal  interest  since  February  18,  1902, 
and  ordering  the  sale  of  said  lands  described  in  the  com- 
plaint to  satisfy  the  said  judgment  In  other  respects 
the  judgment  is  affirmed,  with  costs  in  favor  of  the  appel- 
lant. 

Fullerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 
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The  Prospectors'  Development  Company,  Respondent, 
v.  George  Brook  et  cti.,  Appellants. 

APPEAL  —  TIME  OP  TAKING  —  SUSPENSION  OP  JUDGMENT. 

Where,  after  judgment  In  an  equitable  action  tried  by  the 
court,  a  motion  for  a  new  trial  Is  made,  supported  by  affidavits, 
and  counter  affidavits  are  filed,  and  It  Is  stipulated  that  "all  the 
facts  and  evidence  taken  In  the  cause  should  be  considered"  on 
the  decision  of  the  motion,  "with  as  full  effect  as  If  said  judg- 
ment had  not  been  rendered,"  the  judgment  Is  waived  and  sus- 
pended and  the  time  for  taking  an  appeal  therefrom  does  not 
begin  to  run  until  the  entry  of  the  order  on  the  motion. 

QUIETING    TITLE  —  MINING     LOCATIONS — FINDINGS      UPON      DISPUTED 
TESTIMONY. 

In  an  action  to  quiet  title  to  a  mining  claim  where  there 
were  several  successive  locations,  findings  for  the  plaintiff  claim- 
ing under  the  second  location  will  not  be  disturbed  upon  conflict- 
ing testimony  as  to  the  fact  of  the  first  location,  and  the  required 
assessment  work  thereunder,  where  there  was  much  conflict  as  to 
the  plaintiff's  assessment  work,  and  these  points  were  resolved 
In  favor  of  the  plaintiff  by  the  lower  court  after  hearing  all  the 
evidence  and  seeing  the  witnesses. 

Appeal  from  Superior  Court,  Okanogan  County. — Hon. 
Charles  H.  Neal,  Judge.     Affirmed. 

Happy  &  Hindman,  for  appellants. 
Edward  W.  Taylor,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J.— This  is  a  suit  in  equity  to  quiet  title  to 
a  mining  claim  situated  in  Okanogan  county.  In  the 
year  1892  one  H.  F.  Smith,  since  deceased,  attempted 
to  locate  a  mining  claim  in  Mt.  Chapaca  and  Similka- 
meen  mining  district,  known  as  the  "Calcite."  In  the 
year  1894  one  Frank  Grogan  located  a  claim  known  as 
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the  "California  Mine"  on  the  same  ground.  Subsequently 
he  sold  and  transferred  this  mine  to  the  plaintiff.  In  the 
year  1899  J.  M.  Hagerty  relocated  the  same  ground  as 
the  "Eagle  No.  1,"  and  subsequently  sold  the  same  to 
defendant  Brook.  The  other  defendants  claim  an  inter- 
est in  this  mine.  After  the  issues  were  made  up,  a  trial 
was  had,  and  findings  and  a  decree  were  made  in  favor  of 
the  respondent.  These  findings  and  the  decree  were  filed 
and  entered  on  October  16,  1901.  Thereupon  the  appel- 
lants served  and  filed  a  motion  for  new  trial.  This  motion 
was  supported  by  affidavits.  Counter  affidavits  were  filed 
by  respondent.  Subsequently  it  was  stipulated  by  the 
attorneys  for  the  parties  in  open  court  "that  said  motion 
should  be  taken  up  and  argued,  and  all  the  facts  and  evi- 
dence taken  in  said  cause  should  be  considered  by  the 
court  in  the  decision  of  said  motion,  with  as  full  force 
and  effect  as  if  said  judgment  had  not  been  rendered," 
The  motion  for  a  new  trial  was  subsequently  argued,  and 
submitted  to  the  court  for  decision.  On  September  23, 
1902,  the  motion  was  denied,  and  an  order  to  that  effect 
entered.  On  October  3,  1902,  this  appeal  was  taken  by 
the  defendants.  Respondent  now  moves  to  dismiss  the 
appeal  because  the  notice  was  not  served  within  the  time 
allowed  by  law — ninety  days  from  the  entry  of  the  judg- 
ment. The  stipulation  above  stated  was,  in  effect,  a  waiver 
of  the  judgment  and  its  entry,  and  was  substantially  a 
re-submission  of  the  cause  to  the  court  upon  the  merits. 
This  being  true,  the  judgment  was  at  least  suspended 
pending  the  decision  upon  the  motion  so  that  the  time 
for  an  appeal  did  not  run  and  did  not  begin  to  run  until 
the  entry  of  the  order  upon  the  motion.  This  date,  Sep- 
tember 23,  1902,  determined  the  time  from  which  the 
time  for  appeal  began  to  run.  The  appeal  was,  there- 
fore, in  time,  and  the  motion  is  denied. 
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Upon  the  merits  of  the  case  the  questions  presented 
are  all  questions  of  fact.  The  evidence  of  the  respond- 
ent tends  to  show  that  Smith,  the  first  locator  of  the 
ground,  had  not  staked  the  same  so  that  the  boundaries 
could  be  readily  traced,  or  traced  at  all,  and  that  the  re- 
quired assessment  work  had  not  been  done,  and  that  the 
ground  was  vacant  and  unoccupied  in  1894,  when  Gro- 
gan  located  the  "California  Mine"  thereon.  The  evidence 
of  the  appellants  tends  to  show  that  the  ground  was  not  va- 
cant when  Grogan  located  the  same  in  1894,  and  it  is 
argued  that  Grogan's  location  was,  therefore,  void.  Ap- 
pellants' evidence  also  tends  to  show  that  Grogan  had  not 
done  the  required  assessment  work  in  1899,  when  Hag- 
erty  relocated  the  ground  as  the  Eagle  No.  1.  There 
is  much  conflict  in  the  evidence  upon  these  points.  The 
trial  court,  after  seeing  the  witnesses  and  hearing  all  the 
evidence,  found  in  favor  of  the  respondent  as  to  these 
facts.  After  carefully  reading  the  record,  we  have  con- 
cluded that  there  is  nothing  in  the  case  to  warrant  a  re- 
versal, and  the  judgment  is  therefore  affirmed. 

Fuixerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 


[No.  4623.     Decided  July  21,  1903.] 

George  W.   Thomas  et  ux.,  Respondents,  v.   Lincoln 
County  et  al.,  Appellants. 

APPEAL —  STATEMENT  OP  FACTS  —  TIME  OF  FILING. 

A. statement  of  facts  filed  more  than  ninety  days  after  the 
entry  of  final  judgment  Is  of  no  avail,  and  If  the  questions  pre- 
sented depend  on  the  statement  the  appeal  must  be  dismissed. 
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SAME  —  EXTENSION  OF  TIME. 

The  parties  cannot  by  stipulation  extend  the  time  for  filing 
a  statement  of  facts  beyond  the  ninety  days  provided  by  Bal. 
Code,  §  5062,  which  is  mandatory. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chables  H.  Neal,  Judge.    Appeal  dismissed. 

R.  M.  Dye,  N.  T.  Caton  and  Martin  &  Grant,  for  ap- 
pellants. 

Myers  &  Warren,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Respondents'  motion  to  strike  the  state- 
ment of  facts  and  dismiss  this  appeal  must  be  granted. 
No  questions  are  presented  which  do  not  depend  upon  the 
statement  of  facts.  The  statement  of  facts  was  not  filed 
until  after  the  expiration  of  ninety  days  from  the  entry 
of  final  judgment.  This  court  has  repeatedly  held  that 
a  statement  of  facts  filed  more  than  ninety  days  after  the 
entry  of  final  judgment  will  be  of  no  value  to  appel- 
lant, and  will,  on  motion  of  respondent,  be  disregarded 
or  stricken  from  the  files.  Loos  v.  Rondema,  10  Wash. 
164  (38  Pac  1012) ;  State  v.  Seaton,  26  Wash.  305  (66 
Pac.  397) ;  Zindorf  Construction  Co.  v.  Western  Ameri- 
can Co.,  27  Wash.  31  (67  Pac.  374) ;  Crowley  v.  McDon- 
ough,  30  Wash.  57  (70  Pac.  261).  \ 

Counsel  for  appellants,  however,  insist  that  since  the 
respondents  stipulated  that  appellants  might  have  until 
February  15,  1903,  which  was  one  hundred  days  after 
the  entry  of  the  judgment,  in  which  to  file  the  statement, 
they  ought  not  to  be  heard  now  to  raise  the  question. 
There  is  much  force  in  this  contention.  But  the  statute, 
Bal.  Code,  §  5062,  provides,  in  substance,  that  the  time 
for  filing  a  statement  of  facts  may  be  enlarged  by  stipula- 
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tion  of  the  parties  or  by  order  of  the  court,  "but  not  for 
more  than  sixty  days  additional  in  all,"  to  the  thirty 
days  allowed  without  order  or  stipulation.  This  provis- 
ion of  the  statute  is  plain  and  mandatory,  that  neither 
the  court,  by  order,  nor  the  parties,  by  stipulation,  may 
extend  the  time  beyond  ninety  days  from  the  entry  of  the 
judgment.  The  stipulation  in  this  case  extending  the 
time  was  therefore  in  violation  of  the  plain,  mandatory 
terms  of  the  statute,  and  will  for  that  reason  be  disre- 
garded. 

The  cause  is  therefore  dismissed. 

Fulxerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 


[No.  4640.     Decided  July  21,  1903.] 

Martin  Bailey,  Appellant,  v.   Cascade  Timber  Com- 
pany, Respondent. 

MASTEB   AND    SERVANT  —  NEGLIGENCE  —  SAFE   APPLIANCES. 

Where  plaintiff,  an  engineer  in  charge  of  a  donkey  engine 
in  a  logging  outfit,  was  injured  by  the  breaking  of  a  small  and 
defective  swamp  hook,  used  to  pull  a  large  water  tank,  and  the 
large  swamp  hook  usually  employed  for  that  purpose  was  at  the 
time  attached  to  the  donkey,  holding  a  block  in  place,  and  no 
other  hook  was  provided  by  the  master,  it  is  not  a  case  of  the 
proper  selection  by  a  servant  from  sufficient  appliances  con- 
cededly  furnished  by  the  master,  but  there  was  a  dispute  as  to 
whether  the  master  in  the  first  instance  had  furnished  the 
necessary  available  appliance,  raising  a  question  of  negligence 
for  the  jury. 

SAME  —  VICE  PRINCIPALS. 

A  foreman  known  as  the  "hook  tender"  in  charge  of  a  logging 
crew,  whose  duty  it  was  to  give  directions  both  as  to  the  opera- 
tions and  selection  of  appliances  for  moving  from  one  location  to 
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another  a  donkey  engine  and  a  large  water  tank  containing  600  or 
700  gallons  of  water,  by  means  of  a  swamp  hook  attached  to  a 
cable  pulled  by  the  engine,  is,  under  the  circumstances,  a  vice 
principal  in  his  relations  to  the  engineer  and  men  of  the  crew 
and  is  charged  with  the  duty  of  providing  a  sufficient  swamp 
hook. 

SAME. 

Where  such  hook  tender  directs  a  laborer  known  as  the  "rig- 
ging slinger"  to  attach  the  swamp  hook  for  the  purpose  of  mov- 
ing the  water  tank,  the  "rigging  slinger"  is  a  mere  interme- 
diary and  the  arm  of  the  hook  tender,  and  his  negligence  in 
selecting  an  Insufficient  swamp  hook  is  the  act  of  a  vice  principal 
and  not  that  of  a  fellow  servant. 

SAME. 

In  such  a  case  where  the  hook  tender  is  in  the  Immediate  pres- 
ence of  the  tank,  and  the  large  hook  was  only  a  few  feet  away, 
he  owed  the  duty  to  see  that  the  same  was  used. 

SAME  —  SELECTION  OF  APPLIANCES. 

A  selection  from  sufficient  appliances  actually  furnished  by 
the  master,  made  by  the  person  whose  duty  it  is  to  make  the 
selection,  or  made  under  his  direction,  is  the  act  of  a  vice-princi- 
pal, and  in  this  case  raises  a  question  of  negligence  for  the 
jury,  conceding  that  sufficient  appliances  were  furnished. 

SAME  —  CONTRIBUTORY  NEGLIGENCE. 

The  contributory  negligence  of  the  engineer  in  starting  up 
the  engine  with  a  hard  pull  without  first  taking  up  six  or  seven 
feet  of  slack  in  the  cable,  as  was  usually  done,  is  a  question  for 
the  jury,  where  there  was  evidence  that  he  obeyed  the  signal  of 
the  foreman  for  a  hard  pull,  and  also  that  the  defective  hook 
would  have  broken  with  any  kind  of  a  pull. 

SAME. 

Contributory  negligence  of  the  engineer,  in  that  he  knew  of 
the  use  of  the  small  swamp  hook  and  did  not  object  to  it,  is  a 
question  for  the  jury,  where  he  denies  such  knowledge. 

SAME  —  APPEAL  —  DECISION  —  QUESTION   FOB   JUBT. 

In  such  a  case,  upon  reversal,  a  motion  to  remand  with  instruc- 
tions to  have  the  damages  assessed  will  be  denied,  as  the  ques- 
tions of  negligence  and  contributory  negligence  must  be  all  sub- 
mitted to  the  jury. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.     Keversed. 

Govnor  Teats,  for  appellant. 

Fogg  &  Fogg  and  E.  M.  Hayden,  for  respondent : 

The  choosing  of  an  appliance  from  among  sufficient 
appliances  furnished  by  the  master  is  the  act  of  a  fellow 
servant,  for  which  the  master  can  not  be  held  liable.  12 
Am.  &  Eng.  Enc.  Law  (2d  ed.),  953 ;  20  Am.  &  Eng  Enc. 
Law  (2d  ed.),  78;  Prescott  v.  Ball  Engine  Co.,  35  Atl. 
224;  Young  v.  Boston  &  M.  R.  R.  Co.,  46  K.E.  624; 
Van  den  Ileuvel  v.  National  Furnace  Co.,  84  Wis.  636 ; 
Webber  v.  Piper,  109  N.  Y.  496;  Carroll  v.  Western 
Union  Tel.  Co.,  160  Mass.  152;  Kehoe  v.  Allen,  92  Mich. 
464;  Ling  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  50  Minn.  160; 
Diuyer  v.  Hickler,  16  X.  Y.  Supp.  814;  Thyng  v.  Fitch- 
burg,  156  Mass.  13;  Rawley  v.  Colliau,  90  Mich.  31; 
Guggenheim  Smelting    Co.  v.  Flanigan,  41  Atl.  844. 

Where  such  duty  is  incidental  to  the  use  of  the  appar- 
atus, it  is  not  the  duty  of  the  master  to  see  that  the  servant 
is  diligent  in  using  the  right  appliances.  Hammarberg 
v.  St.  Paul  &  Tacoma  Lumber  Co.,  19  Wash.  542 ;  Nord 
Deutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten,  57  N".  J.  Law, 
400;  Moynihan  v.  HiUs  Co.,  16  X.  E.  577;  Preston  v. 
Chicago  &  W.  M.  Ry.  Co.,  98  Mich.  128 ;  Teetsel  v.  Sim- 
mons, 34  K  Y.  Supp.  972 ;  Richmond  &  D.  R.  R.  Co.  v. 
Dickey,  16  S.  E.  212;  Burns  v.  Washburn,  36  N".  E.  199. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  was  employed  by  respondent 
as  the  engineer  of  what  is  known  as  a  "donkey  steam  en- 
gine." The  engine  was  operated  in  respondent's  logging 
camp  for  the  purpose  of  moving  and  loading  logs.     In 
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the  course  of  logging  operations  it  became  necessary  from 
time  to  time  to  remove  the  engine  from  one  location  to  an- 
other. It  stood  upon  pieces  of  timber  adjusted  some- 
what as  the  runners  of  a  sled.  Its  removal  was  accom- 
plished by  means  of  the  mechanism  of  a  strong 
cable  with  hooks  and  pulleys  so  operated  by  the  power 
of  the  engine  itself  that  it  could  be  slid  from  one  point 
to  another.  A  large  water  tank,  with  a  capacity  of  one 
thousand  gallons,  was  used  for  the  purpose  of  storing 
water  for  use  in  supplying  the  engine  with  steam.  The 
tank  was  also  placed  upon  timbers  so  that  it  could  be 
removed  by  the  power  of  the  engine  in  a  similar  manner. 
The  removal  of  the  engine  to  a  new  location  had  just 
been  accomplished,  and  while  in  the  act  of  moving  the 
tank  a  swamp  hook  used  to  connect  the  cable  with  the 
tank  timbers  broke.  The  cable  recoiled,  and  flew  toward 
the  location  of  the  engine  in  such  a  manner  as  to  strike 
appellant  with  great  force,  and  he  was  thereby  severely 
injured.  He  brought  this  suit  to  recover  damages  for  his 
injuries.  He  alleges  that  in  the  operation  of  the  said 
logging  business  the  respondent  had  a  crew  of  several 
men  in  charge  of  one  Fitzpatrick,  who  was  known  as 
"hook  tender ;"  that  in  the  selection  of  appliances  for  the 
removal  of  the  tank  the  said  hook  tender  negligently  and 
carelessly  selected  a  swamp  hook  that  was  too  small  for 
the  strain  necessary  to  pull  the  tank,  instead  of  selecting 
a  large  swamp  hook  for  the  purpose,  as  was  his  duty; 
that  the  swamp  hook  so  selected  was  defective,  in  that 
the  weld  of  one  of  the  links  was  not  properly  made;  that 
when  the  tank  had  reached  a  stated  point,  and  while 
the  rear  end  was  elevated  and  the  front  end  was  down 
against  a  mound  of  earth  and  roots,  with  the  said  small 
and  defective  hook  attached  to  it  for  the  purpose  of  pull- 
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ing  it,  the  said  hook  tender,  then  acting  as  signal  man, 
and  being  in  full  charge,  control,  and  operation  of  the 
hauling  of  the  tank,  negligently  and  carelessly  gave  the 
appellant,  as  the  engineer  of  said  engine,  the  signal  which 
was  meant  and  is  understood  to  be  a  command  to  the 
engineer  to  turn  the  power  of  the  engine  on  at  full  force; 
that,  in  obedience  to  said  command  and  signal,  appellant 
did  turn  on  the  full  force  of  the  engine,  and  thereupon 
the  break  occurred  which  caused  his  injuries.  The  ans- 
wer affirmatively  avers  that  the  selection  of  the  appliance 
which  was  used  was  with  the  knowledge  and  without  the 
objection  of  appellant,  and  that  he  thereby  contributed 
to  his  own  injury.  The  latter  allegation,  we  think,  is 
sufficiently  put  in  issue  by  the  reply,  although  respond- 
ent suggests  that  the  reply  is  insufficient  as  a  denial 
thereof.  It  is  also  alleged  that  the  selection  of  the  appli- 
ance was  made  by  a  fellow'  servant,  and  that  the  negli- 
gence was  that  of  a  fellow  servant.  The  cause  was  tried 
before  a  jury,  and  at  the  close  of  all  the  evidence  of  both 
parties  respondent  moved  the  court  to  discharge  the  jury 
and  render  judgment  for  the  defendant,  which  motion 
was  granted.  Judgment  of  dismissal  was  entered,  and  the 
plaintiff  has  appealed. 

Several  alleged  errors  are  discussed  by  appellant's  coun- 
sel, relating  to  the  court's  rulings  upon  motions,  some  of 
which  were  interposed  by  appellant  and  some  by  respond- 
ent. For  the  present,  however,  we  will  discuss  the  mo- 
tion of  respondent  to  discharge  the  jury  and  render  judg- 
ment of  dismissal.  It  is  not  contended  by  respondent 
that  the  swamp  hook  which  was  used  was  of  sufficient 
strength  for  the  purpose  to  which  it  was  applied,  and  we 
understand  it  to  be  actually  conceded  that  it  was  not  the 
proper  appliance  that  should  have  been  selected  upon  that 
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occasion.  It  is  respondent's  position,  however,  that  the 
selection  was  made  by  a  fellow  servant;  that  the  negli- 
gence which  was  the  proximate  cause  of  the  injury  was 
that  of  a  fellow  servant,  and  that  the  same  was  not  caused 
by  any  negligence  of  the  respondent  as  master.  It  is  not 
even  disputed  in  the  evidence  that  the  hook  tender  was  in 
charge  of  the  crew  of  men  at  that  time,  and  that,  as 
superintendent,  it  was  his  duty  to  give  directions  both 
as  to  the  operations  of  the  men  and  as  to  the  selection  of 
appliances  that  were  used  to  assist  them.  The  man  whose 
delegated  business  it  was  to  adjust  the  rigging  and  at- 
tach the  cable  by  means  of  the  hook  to  the  tank  was  called 
the  "rigging  slinger."  He  was  under  the  immediate  di- 
rection of  the  hook  tender,  and  was  supposed  to  follow 
the  latter's  directions  both  as  to  the  appliances  selected 
and  as  to  the  manner  of  adjusting  them.  When  the  ad- 
justment was  made,  it  was  the  duty  of  the  hook  tender  to 
give  to  the  engineer  an  understood  signal  for  starting 
the  engine.  While  the  rigging  slinger  was  engaged  in 
adjusting  the  rigging  under  the  direction  of  the  hook 
tender,  the  appellant,  as  engineer,  was  at  his  post  at  the 
engine,  which  he  says  he  was  oiling  while  waiting  for  the 
customary  signal.  The  hook  tender  directed  the  rigging 
slinger  to  attach  the  cable  to  the  tank  by  means  of  a  swamp 
hook,  not  specifying  whether  it  should  be  a  large  or  small 
swamp  hook.  The  small  swamp  hook  was  lying  upon  the 
top  of  the  tank,  which  hook  the  rigging  slinger  took  down 
and  used  to  make  the  attachment.  The  hook' tender  mean- 
while was  in  the  immediate  vicinity,  and  he  says  he  sup- 
posed a  large  swamp  hook  had  been  used.  When  the  at- 
tachment was  made  the  rigging  slinger  notified  the  hook 
tender  that  all  was  in  readiness,  and  the  latter  then  gave 
to  appellant,  his  engineer,  a  starting  signal.     The  evi- 
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dence  shows  that  the  customary  signal  for  starting  slowly 
was  for  the  signalling  party  to  raise  both  hands,  which 
meant  that  the  engineer  should  pull  very  slowly.  One 
hand  up  was  the  signal  for  the  hard  pull,  which  meant 
that  he  should  pull  as  hard  as  the  engine  could  stand. 
The  shaking  or  jerking  of  one  hand  when  up  was  the  sig- 
nal for  the  hard  and  fast  pull,  which  meant  to  pull  as 
hard  and  fast  as  the  engine  could  stand.  The  engineer 
received  his  orders  by  means  of  the  signals,  and  was 
governed  entirely  thereby.  It  was  his  duty  to  obey  the 
signals  unless  he  was  advised  of  some  imminent  danger 
should  he  obey  the  same.  It  was  the  testimony  of  appel- 
lant and  of  most  of  the  witnesses  that  the  hook  tender 
in  this  instance  gave  the  signal  by  raising  one  hand,  which 
meant  that  appellant  should  cause  his  engine  to  pull  hard. 
The  hook  tender  disputes  this,  but  it  was  at  most  merely 
a  disputed  question  before  the  jury,  and  for  the  purposes 
of  the  motion  now  under  consideration  it  must  be  assumed 
that  the  signal  given  was  for  the  hard  pull.  The  appellant 
says  he  started  his  engine  in  obedience  to  the  signal  for 
the  hard  pull,  when  the  break  occurred  which  led  to  his 
injury.  The  evidence  shows  that  a  large  swamp  hook  was 
attached  to  the  donkey  and  was  holding  a  block  in  place, 
through  which  the  main  line  ran.  We  discover  no  evi- 
dence that  any  other  large  swamp  hook  was  available  at 
that  time.  Respondent  contends  that  this  hook  was  not 
actually  needed  in  that    place,    and    could    have    been  i 

selected  by  the  rigging  slinger  and  attached  to  the  tank, 
and,  as  the  fellow  servant  of  appellant,  his  neglect  to 
do  so  cannot  be  charged  to  respondent.  The  large  hook 
was,  however,  being  used  at  the  time  for  the  purpose 
mentioned,  and  whether  its  use  at  the  place  named  was 
necessary  was  really  a  disputed  question,  which  it  was 
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proper  for  the  jury  to  determine.  If  it  was  required 
where  it  was,  then  it  followed  that  respondent  had  fur- 
nished no  large  swamp  hook  that  was  available  for  use 
at  the  tank,  and  it  was  for  the  jury  to  say  whether 
such  neglect  was  the  proximate  cause  of  appellant's  in- 
juries. It  is  a  well  settled  rule  that  it  is  the  duty  of  the 
master  to  furnish  reasonably  safe  and  sufficient  machinery 
and  appliances  for  the  prosecution  of  the  work  required 
of  his  employees.  Under  the  evidence  as  it  stood,  there 
was,  therefore  a  dispute  as  to  whether  the  master  in  this 
instance  had  furnished  the  necessary  available  appliance. 
It  was  not  a  case  where  it  was  conceded  that  the  neces- 
sary appliances  had  been  furnished  by  the  master,  and 
that  nothing  remained  but  to  make  proper  selection  there- 
from by  the  servant 

We  think  the  relations  of  the  hook  tender  to  the  crew 
of  men,  as  stated  above,  were  such  as  made  him  what  is 
ordinarily  called  a  vice  principal,  and  that  he  then  stood 
in  the  place  of  the  master.  •  He  directed  the  men,  and  de- 
termined both  what  appliances  should  be  used  and  the 
method  of  adjusting  them.  It  may  be  true,  as  argued 
by  respondent,  that  he  could  not,  in  reason,  have  person- 
ally inspected  and  overseen  all  small  details,  and  that 
such  might  have  been  properly  left  to  the  judgment  of 
the  fellow  servants.  On  the  other  hand,  it  may  also  be 
reasoned  that  the  detail  here  involved  was  not  small  or 
unimportant.  It  called  for  the  selection  and  application  of 
devices  that  would  ordinarily  be  deemed  sufficient  to  pull 
a  large  tank  then  containing  from  600  to  700  gallons 
of  water  in  addition  to  its  own  weight,  and  which,  from  its 
position,  must  also  plow  its  way  through  a  mound  of  earth 
and  roots  in  front  of  it.  We  think  the  circumstances  were 
such  that  it  ought  not  to  be  said  that  the  selection  of  appli- 
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ances  could  properly  be  left  to  the  judgment  of  a  fellow 
servant,  but  that  such  duty  properly  rested  with  the  mas- 
ter, acting  through  a  directing  mind,  supposed  to  be  skilled 
from  experience  in  such  matters.  The  hook  tender  says, 
however,  that  in  directing  the  swamp  hook  to  be  used  he 
meant  the  large  one,  which  was  ordinarily  used  for  such 
pulls,  and  supposed  the  rigging  slinger  had  used  it.  He 
was,  however,  in  the  immediate  presence  of  the  tank 
where  the  small  hook  was  lying,  and  also  where  it  was 
afterwards  adjusted  by  the  rigging  slinger.  The  large 
hook  at  the  engine  was  but  a  few  feet  away,  and  he  could 
easily  have  seen,  before  starting  a  pull  requiring  such 
great  force,  that  the  proper  appliance  had  actually  been 
used.  Under  such  circumstances  it  certainly  should  not 
be  said  that,  as  representing  the  master,  he  owed  no  duty 
to  the  appellant  and  others  present,  whose  safety  was  in- 
volved, to  actually  see  that  the  proper  appliance  to  secure 
such  safety  had  been  put  in  its  place.  If  the  large  swamp 
hook  was  at  that  time  available  for  use,  he  could  have 
withheld  movement  until  he  knew  it  was  in  place ;  and  if 
that  hook  could  not  be  removed  from  the  position  it  then 
occupied  without  seriously  interfering  with  the  operation 
of  the  moving  mechanism,  then  there  is  evidence  to  the 
effect  that  it  was  his  duty  not  to  direct  any  movement  at 
all.  When  the  hook  tender  directed  the  rigging  slinger  to 
select  and  adjust  the  hook,  he  used  him  as  a  mere  inter- 
mediary for  that  purpose,  and  as  such  he  was  but  the  arm 
of  the  hook  tender,  the  vice  principal,  and  was  not  a  fellow 
servant  The  selection  and  adjustment  of  the  appliance 
was,  therefore,  in  effect  'done  by  the  vice  principal  himself, 
and  he  thereafter  gave  appellant  the  starting  signal.  If 
that  signal  was  wrong  when  viewed  in  connection  with  the 
mechanism  applied,  then  the  master  was  guilty  of  negli- 
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gence.  Sroufe  v.  Moron  Bros.  Co.,  28  Wash.  381  (68 
Pac.  896,  58  L.  K.  A.  313).  That  the  hook  tender  in  the 
case  at  bar  was  a  vice  principal  is  sustained  by  the  above 
case,  and  also  by  the  following,  as  well  as  other  decisions 
of  this  court  not  cited :  Nelson  v.  WUley  Steamship  &  N. 
Co.,  26  Wash.  548  (67  Pac.  237) ;  Uren  v.  Golden  Tunnel 
Mining  Co.,  24  Wash.  261  (64  Pac.  174)  ;  Allend  v.  Spo- 
kane  Falls  &  N.  By.  Co.,  21  Wash.  324  (58  Pac.  244) ; 
Hammarberg  v.  St.  Pavl&Tacoma  Lumber  Co.,  19  Wash. 
537  (53  Pac.  727). 

It  has  already  been  stated  that  it  is  disputed  in  this 
case  that  respondent,  as  master,  had  actually  furnished 
the  necessary  available  appliance  in  the  way  of  a  large 
swamphook.  But,  assuming  that  it  had  done  so,  as  res- 
pondent insists,  then  the  recent  case  of  Wall  v.  Mar  shut  z 
&  CantreU,  138  Cal.  522  (71  Pac.  692),  decided  by  the 
supreme  court  of  California  February  19,  1903,  seems  to 
be  particularly  in  point  here.  There  one  was  injured, 
while  employed  in  a  foundry,  by  the  falling  of  an  iron 
plate,  which  fell  by  reason  of  a  defective  clamp,  selected 
by  the  person  who  had  charge  of  the  selection  of  the 
tools  used  in  the  work.  It  was  contended  that,  since  the 
ordinary  and  usual  appliances  for  lifting  weights  had  been 
furnished  by  the  master,  the  selection  of  the  particular 
clamp  used  was  the  act  of  a  fellow  servant.  The  court, 
however,  held  that  the  selection  made  was  the  act  of  a  vice 
principal,  since  the  duty  rested  upon  him  to  select  the  tools 
for  doing  the  work  from  among  those  furnished  by  the 
master.  Such  was  the  duty  of  the  hook  tender  in  the  case 
at  bar.  The  selection  was  made  under  his  direction,  and, 
as  we  have  seen,  was  in  effect  his  own  act  We  approve 
the  rule  of  the  California  case,  and  it  follows  that,  whether 
the  case  at  bar  be  viewed  as  one  where  the  master  had 


BAILEY  V.  CASCADE  TIMBER  CO.  829 

July,  1903.]        Opinion  of  the  Court — Hadley,  J. 

actually  furnished  proper  appliances  or  whether  it  had 
neglected  to  do  so,  there  were  questions  of  negligence  under 
the  evidence,  which  should  have  been  submitted  to  the 
jury. 

Respondent  insists  that  the  evidence  shows  contribu- 
tory negligence  on  the  part  of  appellant  as  the  proximate 
cause  of  his  injury,  and  that  it  should  be  held  as  a  matter 
of  law  that  he  is  not  entitled  to  recover.  It  is  claimed  that 
the  cable  had  six  or  seven  feet  of  slack  at  the  time  he 
started  the  engine,  which  appellant  knew  and  saw;  that 
he  started  with  the  hard  pull,  which  caused  a  sudden 
strain  upon  the  cable  when  the  slack  was  drawn  in.  It 
is  insisted  that  the  usual  manner  of  starting  was  first 
slowly  to  draw  in  the  slack,  and  then  begin  the  hard  pull. 
It  is  also  insisted  that  the  appellant  contributed  to  his  in- 
jury because  he  knew  of  the  use  of  the  small  swamp  hook, 
and  did  not  object  to  it.  These  questions  of  contributory  neg- 
ligence we  think  under  the  evidence  are  such  as  should 
be  submitted  to  the  jury,  and  that  it  should  not  now  be 
determined  as  a  matter  of  law  that  appellant  is  not  entitled 
to  recover  because  of  his  own  negligence.  There  is  evi- 
dence to  the  effect  that  the  hook  which  was  used  was  in- 
sufficient to  have  withstood  any  kind  of  hard  pull  upon  as 
heavy  a  weight  as  the  tank,  without  regard  to  the  manner 
of  starting,  and  that  no  signal  for  any  kind  of  start  should 
have  been  given.  Appellant  also  denies  that  he  knew  that 
the  small  swamp  hook  was  being  used. 

Since,  for  the  reasons  above  given,  the  cAse  must  be 
reversed,  we  do  not  deem  it  necessary  to  discuss  other 
alleged  errors.  Doubtless  before  another  trial  appellant's 
application  to  amend  his  complaint  in  certain  particulars 
asked  will  be  granted.  The  refusal  at  the  time  of  the 
trial  was  based  upon  the  ground  that  it  came  too  late, 
and  was  a  surprise  to  respondent. 
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Appellant  moves  this  court  to  reverse  the  judgment  of 
nonsuit  and  dismissal,  and  for  an  order  directing  the 
lower  court  to  proceed  to  trial  merely  to  determine  the 
amount  of  damages.  The  motion  is  based  upon  the  alleged 
ground  that  the  evidence  conclusively  shows  negligence 
on  the  part  of  respondent  as  the  proximate  cause  of  the 
injury.  The  motion,  in  so  far  as  it  asks  for  an  order 
directing  a  trial  to  fix  the  amount  of  damages  only,  is 
denied.  The  questions  of  negligence  and  contributory 
negligence  should  all  be  submitted  to  a  jury.  In  that 
manner  only  can  a  jury  intelligently  fix  the  amount  of 
appellant's  damages,  if  he  is  entitled  to  recover. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  the  lower  court  to  retry  it. 

Fulxerton,  C.  J.,  and  Mount,  Anders  and  Dunbar, 
JJ.,  concur. 


[No.  4670.     Decided  July  23.  1903.] 

Alxie  Hobert,  Respondent,  v.  City  of  Seattle,  Appel- 
lant. 

NEGLIGENCE  —  DEFECTIVE    STREETS  —  CONTRIBUTORY    NEGLIGENCE. 

In  an  action  for  personal  injuries  received  by  falling  into 
an  unguarded  trench  in  the  street,  the  plaintiff  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  where  it  appears  that 
she  knew  the  location  of  the  trench,  that  it  was  wide  and  deep, 
with  slippery  banks,  that  she  had  Jumped  across  it  the  same 
afternoon,  and  was  injured  in  attempting  to  re-cross  it  after 
dark  without  the  aid  of  lights. 

SAME  —  SPECIAL  VERDICT. 

In  such  a  case,  a  special  verdict  finding  the  above  facts,  and 
that  the  plaintiff  knew  it  was  dangerous  to  attempt  to  cross  on 
account  of  the  darkness  and  slippery  banks,  is  in  conflict  with 
and  controls  a  general  verdict  for  the  plaintiff,  and  it  is  error 
to  refuse  the  defendant  judgment  thereon. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
George  E.  Morris,  Judge.    Reversed. 

Mitchell  Gilliam,  William  Parmerlee,  John  E.  Humph- 
ries and  Harrison  Bostwich,  for  appellant. 

P.  D.  Hughes  and  Andrew  Balliet,  for  respondent : 

The  contributory  negligence  of  the  plaintiff  was  en- 
tirely a  question  for  the  jury.  MischJce  v.  Seattle,  26 
Wash.  617 ;  Jordan  v.  Seattle,  26  Wash.  61 ;  McQuillan 
v.  Seattle,  10  Wash.  464 ;  Drake  v.  Seattle,  30  Wash.  81 
(70  Pac.  231) ;  Rowe  v.  Ballard,  19  Wash.  1 ;  Prather  v. 
Spokane,  29  Wash.  549  (70  Pac.  55). 

Knowledge  of  a  defect  in  a  street  does  not  per  se  estab- 
lish contributory  negligence.  Jordan  v.  Seattle,  26  Wash. 
61 ;  Village  of  Clayton  v.  Brooks,  150  111.  105 ;  Samples 
v.  Atlanta,  95  Ga.  110 ;  Sias  v.  Village  of  Reed  City,  103 
Mich.  312 ;  Lowell  v.  Township  of  Watertown,  58  Mich. 
568 ;  Kelley  v.  Town  of  Fond  du  Lac,  31  Wis.  179 ;  Nich- 
ols v.  Town  of  Laurence,  96  Iowa,  388 ;  Evans  v.  Utica,  69 
N.  Y.  166;  Millcreek  Township  v.  Perry,  12  Atl.  149. 

Knowledge  of  a  defect  does  not  make  one  guilty  of 
contributory  negligence  as  long  as  reasonable  care  is  used. 
McQuillan  v.  Seattle,  10  Wash.  464 ;  Drake  v.  Seattle,  30 
Wash.  81  (70  Pac.  231)  ;  Rowe  v.  Ballard,  19  Wash.  1; 
Jordan  v.  Seattle,  supra. 

It  does  not,  as  a  matter  of  law,  preclude  recovery. 
Bothell  v.  Seattle,  17  Wash.  263;  Smith  v.  Spokane,  16 
Wash.  403 ;  Covne  v.  Seattle,  22  Wash.  659 ;  Sherman  & 
Redfield,  Negligence  (5th  ed.),  376;  Maloy  v.  St.  Paul, 
54  Minn.  398;  Wichita  v.  Coggshall,  3  Kan.  App.  540; 
Germaine  v.  Muskegon,  105  Mich.  213;  Village  of  Clay- 
ton v.  Brooks,  150  111.  97 ;  Jones,  Negligence  of  Municipal 
Corporations,  p.  426. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondent 
against  appellant,  the  city  of  Seattle,  to  recover  dam- 
ages for  injuries  alleged  to  have  been  received  through 
the  negligence  of  appellant.  The  negligence  charged  is 
that  of  permitting  a  trench  to  be  uncovered,  unguarded, 
and  without  lights  or  signals  of  danger  on  that  part  of 
Twenty-fourth  avenue  where  the  same  intersects  with  East 
Howell  street  in  said  city.  It  is  alleged  that  the  ^trench 
was  about  eight  feet  in  depth,  three  feet  in  width,  and 
that  it  extended  many  yards  north  and  south  on  said 
Twenty-fourth  avenue.  Respondent  fell  into  this  trench 
after  dark  on  the  evening  of  January  1,  1902.  Con- 
tributory negligence  is  charged  by  the  answer.  The  cause 
was  tried  before  a  jury,  and  a  verdict  was  returned  in 
favor  of  respondent  in  the  sum  of  $1,750.  Certain  inter- 
rogatories were  submitted  to  the  jury  by  appellant,  and 
answers  to  these  interrogatories  were  returned  with  the 
general  verdict.  Appellant  moved  for  a  new  trial,  which 
was  overruled,  and  thereupon  it  moved  for  judgment  upon 
the  interrogatories  and  answers  thereto,  notwithstanding 
the  general  verdict.  The  latter  motion  was  also  denied, 
and  judgment  was  then  entered  for  respondent  in  the 
amount  specified  in  the  general  verdict.  The  city  has 
appealed  from  the  judgment 

We  will  discuss  only  the  error  assigned  upon  the  re- 
fusal of  the  court  to  grant  appellant's  motion  for  judg- 
ment notwithstanding  the  general  verdict.  The  evidence 
of  respondent  disclosed  that  she  had,  in  company  with  her 
young  son,  passed  over  this  trench  during  daylight 
of  the  afternoon  of  the  same  day  on  which  she  received 
her  injuries.  She  was  thus  apprised  of  its  existence,  loca- 
tion, and  surroundings.     After  crossing  the  ditch,  she  and 
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her  son  went  on,  and  after  spending  some  time  at  the 
house  of  an  acquaintance,  they  returned,  after  the  dark- 
ness of  night  had  come  on ;  and,  while  attemptipg  to  cross 
the  trench,  respondent  fell  in  it,  and  was  injured.  The 
following  special  findings  in  answer  to  interrogatories  were 
returned  by  the  jury : 

"1.  At  the  time  the  plaintiff  attempted  to  cross  the 
ditch,  where  she  received  the  injury,  did  she  know  there 
was  a  dangerous  ditch  in  the  street,  near  five  feet  deep 
and  thirty  inches  wide,  with  a  slippery  bank  ?    Ans.    Yes. 

"2.  Had  the  plaintiff  jumped  over  the  ditch  on  the  af- 
ternoon previous  to  her  injury,  and  did  she  know  of  its 
dangerous  character  when  she  jumped  it  ?    Ans.    Yes. 

"3.  Were  there  any  lights  or  guards  on  the  ditch  at  the 
time  and  place  plaintiff  received  her  injury?     Ans.     No. 

"4.  If  there  had  been  lights  at  the  place  where  the 
plaintiff  fell  into  the  ditch,  could  plaintiff  have  avoided 
the  injury?    Ans.     Yes. 

"5.  Did  plaintiff  voluntarily,  in  the  night  time,  with- 
out any  light  in  the  darkness,  attempt  to  cross  the  dan- 
gerous ditch  which  she  knew  was  there  ?    Ans.     Yes. 

"6.  Was  the  plaintiff  feeling  her  way  with  her  feet, 
and  trying  to  discover  the  exact  location  of  the  ditch,  at 
the  time  she  fell  into  the  same  ?    Ans.    Yes. 

"7.  Did  the  plaintiff  know  the  ditch  was  in  the  street, 
and  that  it  was  dangerous,  on  account  of  the  darkness 
and  slippery  banks,  to  cross  the  same  without  any  light? 
Ans.    Yes. 

"8.  Could  the  plaintiff,  by  the  use  of  ordinary  care, 
have  secured  lights  before  crossing  the  ditch  ?  Ans.  We 
do  not  know. 

"9.  Could  plaintiff  have  avoided  the  injury  by  the  use 
of  ordinary  care  in  securing  lights  before  crossing  the 
ditch  ?    Ans.    Yes. 

"10.  Was  the  street  and  place  of  injury  unimproved, 
and  did  plaintiff  know  the  fact  ?    Ans.    Yes. 

"11.     Did  the  plaintiff  know  before  she  attempted  to 
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cross  the  ditch  that  the  defendant  had  negligently  failed 
to  have  its  lights  upon  the  ditch  ?    Ans.  We  do  not  know." 

We  think  the  above  special  findings  were  inconsistent 
with  the  general  verdict,  and  that  by  reason  thereof  res- 
pondent was  not  entitled  to  recover.  It  is  established  by 
the  findings  that  respondent  knew  of  the  location  and 
character  of  the  ditch  which  she  was  attempting  to  cross 
in  the  darkness  of  night  If  by  the  exercise  of  ordinary 
diligence  on  her  part  she  could  have  avoided  the  injury, 
she  is  not  entitled  to  recover,  notwithstanding  the  duty  of 
the  city  to  keep  its  streets  in  reasonably  safe  condition 
for  persons  to  pass  thereon  in  safety  by  night  as  well  as 
by  day.  Massey  v.  Mayor,  etc.,  of  Colwnbus,  75  Ga.  658. 
Conditions  almost  parallel  with  those  in  the  case  at  bar 
were  under  consideration  in  the  case  of  Sheats  v.  Rome, 
92  Ga.  535  (17  S.  E.  922).  The  plaintiff  in  that  case 
knew  of  the  existence  of  an  open  ditch.  The  petition  in 
the  case  stated  that  "at  a  late  hour"  the  plaintiff  started 
from  her  home  to  that  of  a  neighbor.  It  is  not  stated  that 
she  started  after  darkness  had  come  on,  but,  presumably 
from  the  words  used,  she  did.  She  tried  to  jump  over 
the  ditch  where  it  crossed  the  sidewalk,  and  fell  in.  The 
trial  court  dismissed  the  cause  on  the  ground  that  the 
petition  "set  forth  no  sufficient  cause  of  action."  The 
supreme  court  simply  affirmed  the  judgment  without  argu- 
ment, but  the  syllabus  of  the  case  (prepared  by  the  court) 
states,  in  substance,  that,  although  it  was  gross  negligence 
for  the  municipal  authorities  to  leave  the  ditch"  as  it  was, 
yet  a  female  who  was  aware  of  its  existence,  width,  and 
depth,  and  who  attempted  to  cross  it,  had  no  right  of 
action  against  the  city,  for  the  reason  that  by  the  exercise 
of  ordinary  care  on  her  part  the  injury  might  have  been 
avoided.     In  Casey  v.  Fitchburg,  162  Mass.  321  (38  K 
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E.  499),  a  similar  state  of  facts  was  involved,  and  it  was 
held  that  the  plaintiff  could  not  recover.  To  the  same 
effect  are  McCabe  v.  Buffalo,  18  1ST.  Y.  Supp.  389 ;  Hesser 
v.  Grafton,  33  W.  Va.  548  (11  S.  E.  211)  ;  Bruker  v. 
Town  of  Covington,  69  Ind.  33  (35  Am.  Rep.  202) ;  In- 
dianapolis  v.  Cook,  99  Ind.  10.  In  the  last  named  case 
it  was  held  that,  under  the  showing  as  to  contributory 
negligence,  the  defendant  was  entitled  to  a  judgment  not- 
withstanding an  adverse  general  verdict.  Many  cases  are 
cited  by  appellant  which  bear  directly  upon  the  principle 
here  involved,  but  the  cases  we  have  cited  seem  to  be  more 
directly  in  point  on  the  facts.  Respondent  insists  that 
the  case  of  Jordan  v.  Seattle,  26  Wash.  61  (66  Pac.  114)  is 
decisive  of  the  case  at  bar  in  her  favor.  In  that  case  a 
hole  existed  in  the  sidewalk,  of  which  the  plaintiff  knew. 
She  was  attempting  to  pass  over  it  in  the  night  time  when 
she  fell  and  was  injured.  It  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury.  It  will  be  ob- 
served from  that  opinion  that  the  case  was  regarded  as 
one  where  the  danger  was  not  shown  to  have  been  of  such 
a  character  as  that  no  person  in  the  exercise  of  ordinary 
prudence  would  have  incurred  the  risk  of  injury.  The 
walk  was  used  daily  before  the  accident.  The  evidence 
did  not  disclose  the  size  and  nature  of  the  hole,  further 
than  that  a  plank  was  broken.  There  was  no  evidence  as 
to  the  width  of  the  sidewalk,  or  as  to  whether  the  plaintiff 
could  with  safety  have  passed  to  the  right  or  the  left  of  the 
hole,  or  have  stepped  over  it  It  was  held  that  the  fact 
that  the  walk  was  used  daily,  that  others  passed  over  it 
without  injury,  and  that  it  was  left  open  to  the  public  by 
the  city,  tended  to  show  that  the  hole  in  the  walk  and  the 
walk  at  that  place  could,  with  ordinary  care,  have  been 
passed  over  in  safety,  and  that  the  danger  was  slight.     It 
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seems  to  us  clear  that  the  above  case  should  be  distin- 
guished from  the  one  at  bar.  The  conditions  and  sur- 
roundings here  were  altogether  different  The  facts  as  to 
respondent's  contributory  negligence  were  submitted  to  the 
jury,  and  they  found  what  those  facts  were.  It  cannot  be 
said,  under  the  facts  as  found,  that  the  danger  was  slight 
The  character  of  the  known  environment  must  largely  be 
considered,  in  order  to  determine  the  nature  of  the  ordi- 
nary care  required. 

The  supreme  court  of  Indiana,  in  Bedford  v.  Neal,  143 
Ind.  425,  429  (41  N.  E.  1029)  observed  that  "ordinary 
care,  however,  is  a  relative  term.  What  would  be  ordinary 
care  under  one  set  of  circumstances  might  be  gross  negli- 
gence under  a  different  set  of  circumstances."  In  view  of 
the  above  stated  rule,  which,  it  seems  to  us,  appeals  di- 
rectly to  ordinary  reasoning  as  just  and  right,  we  think 
it  cannot  be  said  here  that  the  findings  of  the  jury  show 
that  respondent  exercised  ordinary  care  under  the  un- 
usually dangerous  conditions  that  surrounded  her.  She 
says  that  when  she  crossed  the  trench  in  the  afternoon 
she  could  not  step  over  it,  but  that  she  leaped  over  it 
Considering  the  clothing  ordinarily  worn  by  a  woman,  in- 
volved as  it  would  be  in  leaping  over  such  a  dangerous 
place,  together  with  the  darkness  of  the  night,  the  wide 
and  deep  trench,  the  slippery  condition  of  the  ground 
from  recent  rains  and  from  the  storm  then  around  her, 
we  think  it  must  be  said,  as  a  matter  of  law,  that  respon- 
dent did  not  exercise  ordinary  care  in  the  premises,  and 
that  she  cannot,  therefore,  recover.  It  follows  that  the  mo- 
tion of  appellant  for  judgment  upon  the  interrogatories 
and  answers  thereto,  notwithstanding  the  general  verdict, 
should  have  been  granted. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
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manded,  with  instructions  to  the  lower  court  to  grant  the 
motion  and  enter  judgment  accordingly. 

Fulxerton,  C.  J.,  and  Mount,  Anders  and  Dunbar, 
JJ.,  concur. 


[No.  4688.     Decided  July  24,  1903.] 

F.  W.  Wusthoff  et  ux.j  Appellants,  v.  Alice  Schwartz, 
Respondent. 

LANDLORD  AND  TENANT  —  EVICTION  —  DAMAGES. 

Actual  force  Is  not  necessary  to  effect  an  eviction,  but  any 
interference  with  the  tenant's  beneficial  enjoyment  is  sufficient. 

same  —  estoppel. 

Where  the  landlord  commenced  to  make  repairs  about  the 
middle  of  May,  the  tenants  making  no  objection,  and  paying  rent 
in  advance  on  June  first  for  one  month,  and  where  the  repairs 
continued  during  the  month  of  June,  becoming  more  and  more 
troublesome,  until  the  entire  basement  was  torn  up,  the  porches 
became  dangerous,  the  back  entrance  was  nailed  up  and  the 
front  steps  were  about  to  be  torn  down,  which  would  have  effec- 
tually prevented  all  passing  to  and  from  the  house,  at  which  time 
(June  17)  the  tenants  moved  out,  the  landlord  was  guilty  of  an 
eviction,  and  neither  the  silence  of  the  tenants,  nor  the  payment 
of  rent  for  June  after  the  commencement  of  the  repairs  would 
estop  them  from  claiming  the  damages  suffered  by  the  eviction. 

SAME  —  AGENCY  —  LIABILITY  FOB  ACTS  OF  AGENT. 

Upon  an  eviction  by  the  making  of  repairs,  interfering  with 
the  tenants'  quiet  enjoyment  of  the  premises,  the  landlord  is  not 
relieved  from  liability  by  the  fact  that  the  work  was  done  by 
contractors  who  had  been  instructed  not  to  proceed  until  the 
tenants  had  given  consent,  as  they  were  agents  of  the  landlord, 
and  he  was  liable  for  their  acts  done  within  the  apparent  scope 
of  their  authority. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emory,  Judge.    Reversed. 

22-32  wash. 
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Fred  H.  Peterson,  for  appellants. 

Robert  F.  Booth  and  Root,  Palmer  &  Brown,  for  res- 
pondents : 

Appellants  are  estopped  by  their  silence  from  complain- 
ing, or  denying  that  they  consented  to  the  repairs.  1  Her- 
man, Estoppel,  p.  6;  Bigelow,  Estoppel  (4th  ed.),  p.  546; 
Bishop,  Contracts  (Enlarged  ed.)  §  1299;  Doe  v.  Alien,  3 
Taunt.  78,  80 ;  Pickard  v.  Sears,  6  Ad.  &  E.  469 ;  Free- 
man, v.  Cooke,  2  Exch.  654 ;  Stevens  v.  Dennett,  51  N.  H. 
331-6 ;  Blair  v.  Wait,  69  K  T.  116 ;  Doe  v.  Pye,  1  Esp. 
366 ;  Patton  v.  Bamett,  12  Wash.  576 ;  Lynch  v.  Richter, 
10  Wash.  487 ;  Roeder  v.  Fonts,  5  Wash.  135 ;  Gregg  t?. 
VonPhul,  1  Wall.  174-282  (17  L.  ed.  536). 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellants  brought  this  action  to  recover 
damages  by  reason  of  an  alleged  eviction  from  a  tenement 
occupied  by  them  as  tenants  under  respondent.  The 
complaint  alleges  that  appellants  paid  the  rent  for  the 
premises  each  month  in  advance,  and  that  the  same  was 
paid,  including  the  whole  of  the  month  of  June,  1901; 
that  at  divers  times  between  May  10,  1901,  and  June  17 
of  the  same  year  the  respondent,  without  permission  or 
consent  of  appellants,  wilfully  and  without  cause  wrong- 
fully entered  upon  said  premises,  and  proceeded  to  tear 
down  portions  of  the  building  by  taking  away  the  stairway 
in  the  rear  thereof  and  by  taking  out  the  toilets  and  water 
pipes,  thus  making  the  premises  entirely  useless  and  un- 
sanitary for  dwelling  purposes ;  that  she  caused  the  house 
to  be  raised,  tore  off  the  front  steps,  and  disconnected  the 
sink,  thereby  rendering  the  building  not  only  useless  as 
a  dwelling,  but  also  dangerous  to  health;  that  by  reason 
thereof  the  appellant  Anna  Wusthoff  became  seriously  ill 
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from  sewer  gas  and  from  the  unsanitary  condition  of  the 
building;  that  appellants  were  evicted  from  the  premises 
by  reason  of  said  acts  of  respondent,  and,  on  June  17, 
1901,  were  forced  to  leave  said  house,  and  find  another 
dwelling  place.  The  expense  of  moving,  of  the  sickness 
of  said  Anna  Wusthoff,  and  the  higher  rent  required  to 
be  paid  for  another  dwelling  place  are  alleged  as  items  of 
damage.  The  answer  avers  that  about  May  10,  1901, 
respondent  notified  appellants  that  she  desired  to  make  cer- 
tain repairs  upon  the  premises,  and  that  they  gave  their 
free  and  full  consent  that  she  might  enter  thereon  for 
said  purpose;  that,  acting  under  such  permit,  she  did 
enter  thereon  and  made  the  repairs,  but  that  in  so  doing 
she  did  not  make  said  building  unsanitary  or  dangerous. 
The  cause  was  tried  before  a  jury,  and,  when  the  appel- 
lants' evidence  had  all  been  introduced,  respondent  chal- 
lenged the  sufiiciency  of  the  evidence,  and  moved  for  a 
judgment  in  her  favor.  The  motion  was  granted.  In 
ruling  upon  the  motion  the  court  said,  in  substance,  that 
although,  under  the  testimony,  it  clearly  appeared  that 
damages  had  been  shown,  yet  it  also  equally  clearly  ap- 
peared that  whatever  acts  were  done  by  respondent  were 
done  with  the  constructive  consent  and  acquiescence  of  ap- 
pellants. Judgment  was  entered  dismissing  appellants' 
action,  and  they  have  appealed  therefrom. 

Several  alleged  errors  are  assigned,  but  we  will  dis- 
cuss only  the  assignment  that  the  court  erred  in  grant- 
ing the  motion  to  withdraw  the  case  from  the  jury  and 
in  entering  judgment  for  respondent.  The  testimony, 
as  it  stood,  showed  that  the  acts  which  it  is  claimed 
amounted  to  an  eviction  commenced  on  May  13,  on 
which  date  the  water  closets  and  sewer  pipe  were  taken 
out  of  the  house.     On  June  3,  the  whole  basement  was 
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torn  up,  including  the  floor.  Appellants  were  required 
to  move  their  coal,  wood,  and  tools,  and  some  of  these 
they  were  compelled  to  store  in  the  kitchen  upstairs. 
On  June  4  the  railing  was  torn  from  the  front  porch, 
which  made  it  dangerous  for  the  children  of  the  family. 
The  porch  was  four  or  five  feet  above  the  ground,  and 
the  family  consisted  of  ten  persons,  the  two  appellants 
and  their  children,  eight  in  number.  On  June  11  the 
entrance  stairway  at  the  rear  of  the  house,  consisting 
of  eighteen  steps  and  three  platforms,  was  torn  down, 
and  the  rear  door  was  nailed  fast,  thus  preventing  in- 
gress and  egress  from  the  rear.  On  June  15  prepara- 
tions were  made  to  tear  down  the  front  steps,  the  re- 
moval of  which  would  have  effectually  prevented  all 
passing  to  and  from  the  house.  Appellant  Anna  Wust- 
hoff  says  she  then  begged  the  carpenter  to  leave  the 
steps,  and  told  him  they  would  move  out  on  June  17 
if  they  could  get  another  house,  and  if  not  her  husband 
would  buy  a  tent.  The  steps  were  then  left  undis- 
turbed, and  on  June  17  appellants  moved  out  of  the 
house.  After  the  closets  were  torn  out,  respondent's 
agent  attempted  to  get  appellants'  written  consent  that 
the  repairs  might  be  made.  This  was  refused.  Appel- 
lants testified  that  they  never  gave  permission  to  any 
one  to  do  any  of  the  acts  above  stated.  They  appear 
to  have  said  nothing  by  way  of  consent  or  of  objection 
or  remonstrance,  but  quietly  endured  what  was  going 
on  until  the  front  steps  were  about  to  be  removed.  The 
rent  was  fully  paid  for  the  entire  month  of  June. 

It  would  seem  that,  if  an  eviction  can  be  effected 
without  the  use  of  actual  expulsive  force,  the  above 
facts  were  sufficient  to  constitute  such  an  eviction.  It 
is  a  well  established  rule  that  actual  force  is  not  necessary 
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to  effect  an  eviction  in  law,  but  that  any  interference  by 
the  landlord  with  the  full  and  substantial  enjoyment  by 
the  tenant  of  the  thing  leased  amounts  to  an  eviction. 
In  Hoeveler  v.  Fleming,  91  Pa.  St  322,  the  court  ob- 
served : 

"The  modern  doctrine  as  to  what  constitutes  an  evic- 
tion is,  that  actual  physical  expulsion  is  not  necessary, 
but  any  interference  with  the  tenant's  beneficial  enjoy- 
ment of  the  demised  premises  will  amount  to  an  evic- 
tion in  law." 

In  Edmison  v.  Lowry,  3  S.  D.  77  (52  K  W.  583,  17 
L.  R  A.  275,  44  Am.  St.  Rep.  774),  the  following  in- 
struction was  approved : 

"As  to  the  matter  of  eviction.  It  is  not  necessary 
there  should  be  any  act  of  a  permanent  character,  but 
any  act  which  has  the  effect  of  depriving  a  tenant  of 
the  free  enjoyment  of  the  premises,  or  any  part  thereof, 
or  any  appurtenances  pertaining  to  these  premises, 
must  be  treated  as  an  eviction ;  and  I  charge  you  that  any 
act  of  the  plaintiffs  which  has  deprived  the  defendant  of 
the  enjoyment  of  the  free  right  pertaining  to  and  belong- 
ing to  him  as  tenant  may  be  treated  as  an  eviction." 

To  the  same  effect  see  the  following:  Coulter  v.  Nor- 
ton, 100  Mich.  389  (59  N.  W.  163,  43  Am.  St.  Rep. 
458);  Dyett  v.  Pendleton,  8  Cow.  727;  West  Side  Sav- 
ings Bank  v.  Newton,  76  N".  T.  616 ;  Jackson  v.  Eddy, 
12  Mo.  209;  Skally  v.  Shute,  132  Mass.  367;  3  Suth- 
erland, Damages   (2d  ed.)    §   848. 

Under  the  rule  followed  by  the  above  authorities  the 
acts  of  the  respondent  amounted  to  an  eviction  unless 
those  acts  were  waived  by  the  consent  of  the  appellants. 
There  was  no  evidence  whatever  that  appellants  gave 
such  consent,  unless  their  silence  shall  be  held  to  have 
amounted  to  consent.  We  do  not  think  it  should  be  so 
held.     They  may  have  patiently  endured  the  first  acts 
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of  respondent  not  expecting  a  continuance  of  similar  in- 
terruptions. These  interruptions  continued,  however, 
during  the  remainder  of  the  month  of  May.  It  is 
argued  that,  since  they  afterwards  paid  the  rent  for  an- 
other rental  period,  namely,  for  the  month  of  June, 
that  they  thereby  waived  the  interruptions,  and  con- 
sented thereto.  Whatever  may  be  said  of  the  effect  of 
the  payment  of  rent  in  its  application  to  what  was  done 
before  that  time,  the  same  argument  cannot  be  applied 
to  the  conditions  which  followed  in  the  month  of  June. 
It  is  not  improbable  that  appellants  may  have  hoped  for 
a  cessation  of  the  troublesome  interruptions  from  the 
beginning  of  the  month  of  June,  and  that  month  stood 
alone  as  an  independent  rental  period,  which  they  had  a 
right  to  regard  as  in  no  way  connected  with  the  period 
covered  by  the  month  of  May.  Having  paid  their  rent, 
they  at  least  had  the  right  to  expect  peaceful  and  quiet 
enjoyment  of  the  premises  to  the  end  of  that  period. 
But,  as  we  have  seen,  they  were  not  permitted  to  have 
such  enjoyment.  Acts  were  done  by  the  landlord  dur- 
ing the  month  of  June  that  were  wholly  inconsistent 
with  quiet  enjoyment  by  the  tenants,  and  these  were 
continued  until  they  could  be  no  longer  endured,  when, 
with  further  threatened  acts  that  would  have  rendered 
the  building  practically  uninhabitable,  appellants  were 
compelled  to  leave  it.  As  we  view  these  conditions  they 
clearly  amounted  to  an  eviction. 

Ralph  v.  Lomer,  3  Wash.  401  (28  Pac  760),  is  not 
inconsistent  with  the  above  conclusion.  There  the  ac- 
tion was  brought  by  the  landlord  to  recover  possession 
for  non-payment  of  rent.  As  one  defense  the  tenant  set 
up  a  series  of  alleged  acts  of  the  landlord  which  covered 
a  period  of  some  months,  during  all  of  which  time  the 
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tenant  had  paid  the  rent  and  remained  in  possession. 
He  was  still  in  possession  when  the  cause  was  tried,  and 
was  endeavoring  to  keep  his  landlord  out.  It  was  held 
that,  since  he  had  paid  the  rent  for  each  month  covered 
by  the  acts  complained  of,  and  retained  possession  up  to 
the  time  of  the  initiation  of  the  action,  he.  thereby 
waived  any  claim  for  damages,  and  that  he  had  not 
been  constructively  evicted.  In  the  case  at  bar,  how- 
ever, while  it  is  true  appellants  had  paid  the  rent  in  ad- 
vance for  the  month  of  June,  yet  during  that  month  the 
further  acts  of  the  landlord  were  such  that  they  were 
forced  to  leave  the  premises,  were  actually  evicted,  and 
they  did  not  therefore  waive  damages. 

[Respondent  further  insists  that  it  appears  that  the 
work  was  to  be  done  by  contractors,  and  that  they  were 
instructed  by  her  not  to  begin  it  until  appellants  had 
consented;  that,  if  they  did  not  get  such  consent,  they 
alone  are  responsible,  and  that  she  cannot  be  held  lia- 
ble for  their  misconduct.  The  contractors  were,  in  any 
event,  the  agents  of  respondent,  and  as  such  were  author- 
ized to  do  the  work.  There  is  no  evidence  that  appel- 
lants had  notice  ^  that  the  contractors  had  disregarded 
respondent's  instructions.  The  agents  were  sent  to  the 
premises  to  do  the  very  things  which  they  did.  They 
were  done  within  the  apparent  scope  of  their  authority, 
and  in  the  absence  of  any  notice  to  appellants  as  to  the 
extent  thereof.  The  acts  therefore  became,  as  to  these 
appellants,  those  of  the  principal.  Eespondent  had  ac- 
cepted rent  from  appellants,  which  involved  a  covenant 
on  her  part  for  the  quiet  enjoyment  of  the  premises. 
The  duty  therefore  rested  upon  her  to  see  that  consent 
was  given  before  she  gave  even  qualified  authority  to  her 
agents  to  enter  upon  the  premises. 
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The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  deny  the  motion 
of  respondent  for  judgment,  and  to  retry  the  cause. 

Fullerton,  C.  J.,  and  Mount,  Anders  and  Dunbar 
JJ.,  concur. 


[No.  4621.     Decided  July  27,  1903.] 

Hugh  A.  Tait,  as  Receiver  of  the  Bay  Lumber  &  Shingle 
Company,  Appellant,  v.  William  Pigott,  Respond- 
ent. 

CORPORATIONS   —  CAPITAL     STOCK  —  REDUCTION  —  PURCHASE     FROM 
STOCKHOLDER. 

A  complaint  by  the  receiver  of  a  corporation  alleging  that  the 
defendant,  a  stockholder,  sold  his  stock  to  the  corporation  and 
received  $834.50  therefor  out  of  its  assets,  that  the  corporation 
thereby  attempted  to  reduce  its  capital  stock  contrary  to  the  law, 
and  that  the  corporation  is  now  insolvent,  and  has  no  assets  to 
pay  its  creditors,  states  a  cause  of  action  against  the  stockholder, 
under  Bal.  Code,  §4265,  providing  that  it  is  unlawful  to  pay 
any  part  of  the  capital  stock  to  the  stockholders. 

SAME. 

It  is  immaterial  that  the  corporation  was  solvent  at  the  time 
of  the  purchase,  if  it  has  since  become  insolvent. 

SAME. 

The  capital  stock  of  a  corporation  is  a  trust  fund  for  the 
payment  of  its  debts,  upon  the  faith  of  which  the  law  presumes 
credit  to  have  been  given. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  E.  Morris,  Judge.    Keversed. 

Byers  &  Byers,  for  appellant. 

Bollinger,  Ronald  &  Battle  and  Ira  Bronson,  for  re- 
spondent. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant,  as  receiver  of  the  Bay  Lum- 
ber and  Shingle  Company,  a  corporation  organized  un- 
der the  laws  of  Washington,  brought  this  action  against 
respondent  The  second  amended  complaint  in  substance 
avdrs  that  on  November  26,  1899,  the  respondent  was  both 
a  stockholder  and  trustee  in  said  corporation,  and  that 
on  said  date  he  sold  his  stock  in  the  company  to  the  com- 
pany itself,  and  received  therefor  from  the  corporation, 
out  of  its  assets,  the  sum  of  $834.50;  that  the  corporation 
thereby  attempted  to  reduce  its  capital  stock,  contrary  to 
law;  that  at  said  time  the  corporation  was  indebted  to 
divers  persons,  which  indebtedness  has  not  yet  been  paid, 
and  claims  therefor  have  been  presented  to  appellant  as 
receiver;  that  the  purchase  of  said  stock  was  to  the  preju- 
dice of  the  creditors  of  the  corporation,  in  that  the  creditors 
have  not  been  paid;  that  the  corporation  was  insolvent 
at  the  time  this  action  was  commenced,  and  the  receiver 
has  now  no  funds  in  his  hands  with  which  to  pay  its 
debts.  Judgment  is  demanded  against  respondent  in  the 
sum  he  received  from  the  corporation  for  his  stock.  Re- 
spondent demurred  generally  to  the  second  amended 
complaint,  and  the  demurrer  was  sustained.  Appellant 
elected  to  stand  upon  said  pleading,  and  refused  to  plead 
further.  Whereupon  the  court  entered  judgment  that 
appellant  shall  take  nothing  by  his  action,  and  that  re- 
spondent shall  recover  costs.  This  appeal  is  'from  said 
judgment. 

The  only  error  assigned  is  that  the  court  sustained 
the  demurrer  and  entered  judgment  against  appellant. 
Respondent  insists  that  the  complaint  does  not  allege 
that  the  money  which  was  paid  him  for  his  stock  was 
a  part  of  the  capital  stock,  and  that  no  allegation  nega- 
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fives  the  fact  that  the  payment  may  have  been  made  from 
the  surplus  earnings.  The  averment,  in  exact  words,  is: 
"He  sold  his  stock  in  said  company  to  the  company,  and 
received  therefor  from  the  company  out  of  its  assets  the 
sum  of  $834.50,  and  the  said  corporation  thereby  at- 
tempted to  reduce  its  capital  stock  contrary  to  law."  Re- 
spondent urges  that  the  allegation  does  not  state  that 
the  capital  stock  was  reduced,  but  that  only  an  attempt 
was  made  to  reduce  it.  The  allegation  goes  further, 
and  says  that  the  corporation  did  a  certain  thing;  in 
other  words,  completed  an  act,  and  thereby  attempted 
to  reduce  ita  capital  stock.  The  averment  is  in  effect 
the  equivalent  of  saying  that  the  corporation  intended 
by  what  it  did  to  reduce  the  capital  stock,  but  that  what 
was  so  intended  amounted  only  to  an  attempt,  because 
it  was  contrary  to  law.  Sections  4271,  4272  and  4273, 
Bal.  Code,  provide  a  method  by  which  corporations  may 
diminish  their  capital  stock.  The  method  alleged  in  the 
complaint  is  not  the  one  provided  by  statute,  and  there- 
fore, as  alleged,  was  no  more  than  an  attempt  to  reduce 
the  capital  stock.  But  although  it  was,  in  law,  only  an 
attempt,  yet  a  certain  thing  was  accomplished.  The  cor- 
poration parted  with  its  money  and  the  respondent  has 
it  Shall  the  accomplished  act  which  was  intended  to 
reduce  the  capital  stock  be  permitted  to  stand,  as  against 
the  rights  of  creditors,  notwithstanding  the  fact  that  it 
was  contrary  to  law?  Since  the  complaint  alleges  in 
effect  that  by  the  purchase  of  respondent's  stock  the  cor- 
poration intended  to  reduce  its  capital  stock,  it  follows 
that  the  stock  was  purchased  with  the  intention  of  can- 
celling and  retiring  it,  and  that  it  was  not  intended  to 
re-issue  it  to  other  stockholders.  The  result  was  a  re- 
duction of  the  amount  of  the  capital  stock  funds  in  the 
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hands  of  the  corporation  by  the  payment  of  a  portion 
thereof  to  a  stockholder.  Such  a  result  is  directly  con- 
trary to  the  provisions  of  §  4265,  Bal.  Code,  which  make 
it  unlawful  to  "in  any  way  pay  to  the  stockholders^  or 
any  of  them,  any  part  of  the  capital  stock  of  the  com- 
pany." It  is  alleged  that  creditors  held  indebtedness 
against  the  corporation  at  the  time  respondent  was  paid 
this  money,  that  the  claims  are  still  unpaid,  and  that 
the  holding  of  such  money  by  respondent  is  to  their 
prejudice,  since  the  corporation  is  now  insolvent  It  is 
not  alleged  that  the  company  was  insolvent  at  the  time 
the  transaction  occurred,  but  we  think  that  is  immaterial, 
since  the  thing  which  was  unlawfully  done  reduced  the 
available  resources  of  a  now  insolvent  company,  and, 
if  such  reduction  had  not  been  made,  the  amount  thereof 
should  now  be  on  hand  for  the  benefit  of  creditors. 

In  Barto  v.  Nix,  15  Wash.  563  (46  Pac.  1033),  a 
bank  accepted  the  stock  of  a  stockholder  in  payment 
of  his  indebtedness  to  the  bank.  It  appears  that  this 
was  done  in  order  to  protect  the  bank  from  loss,  and 
that  it  was  the  intention  to  re-issue  the  stock.  This 
court  upheld  the  transaction  on  the  ground  that  it  was  a 
bona  fide  one  for  the  purpose  of  protecting  the  corpora- 
tion from  loss.  But  the  stock  was  re-issued  to  other  stock* 
holders,  and  no  reduction  of  the  capital  stock  resulted 
from  the  transaction.  The  court  observed  in  that  case, 
at  pages  568  and  569,  that: 

"It  may  be  conceded  that  a  corporation  in  this  state 
cannot  traffic  in  its  own  stock.  Such  we  believe  to  be 
the  rule  established  in  all  the  states  having  similar  statu- 
tory provisions.  But  it  does  not  follow  that  it  may  not 
receive  such  stock  in  payment  of  the  indebtedness  of  one 
of  its  stockholders,  when  such  transaction  is  bona  fide  and 
for  the  purpose  of  protecting  the  corporation  from  loss." 
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No  such  conditions  as  existed  in  Barto  v.  Nix,  supra, 
are  shown  by  the  complaint  in  the  case  at  bar.  Respond- 
ent was  not  indebted  to  the  corporation,  but  he  received 
cash  for  the  surrender  of  his  stock ;  and,  as  we  have  seen, 
the  effect  of  the  allegations  is  such  that  the  corporation 
did  not  receive  the  stock,  intending  to  re-issue  it  on  the 
payment  of  cash  or  the  delivery  of  obligations  equiva- 
lent thereto  by  other  stockholders.  The  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  payment  of  its 
debts,  upon  the  faith  of  which  the  law  presumes  the  credit 
was  given,  unless  other  security  was  taken  at  the  time  by 
the  creditor.  Reid  v.  Eatonton  Mfg.  Co.,  40  Ga.  98 
(2  Am.  Rep.  563)  ;  Wood  v.  Rummer,  3  Mason,  308; 
Sanger  v.  Upton,  91  U.  S.  56;  Clapp  v.  Peterson,  104 
111.  26.  In  the  last  named  case  it  was  held  that  in  Illi- 
nois a  corporation  may  purchase  its  own  stock  in  exchange 
for  money  or  other  property  of  equal  value,  and  may 
hold,  re-issue,  or  retire  the  same,  if  it  is  done  in  good 
faith,  and  if  the  corporation  is  not  insolvent  or  in  pro- 
cess of  dissolution,  or  if  the  rights  of  creditors  are  not 
affected  thereby.  No  element  of  bad  faith  was  involved, 
but  it  was  held  that,  inasmuch  as  the  purchase  by  the  cor- 
poration of  the  stock  in  question  injuriously  affected  the 
interests  of  creditors,  it  could  not  be  upheld.  To  the 
same  effect  is  Hall  v.  Henderson,  126  Ala.  449  (28  South. 
531,  85  Am.  St.  Rep.  53),  where  it  was  also  held  that 
it  was  immaterial  whether  the  corporation  was  insolvent 
or  not  at  the  time  it  purchased  the  stock,  since  the  pay- 
ment to  the  stockholder  was  in  effect  a  gift  by  the  corpor- 
ation which  impaired  its  ability  to  pay  its  debts,  and 
was  fraudulent  as  to  creditors.  See,  also,  Hamor  v. 
Taylor-Rice  Engineering  Co.,  84  Fed.  392.  The  com- 
plaint in  the  case  at  bar  alleges  that  the  rights  of  credi- 
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tors  were  injuriously  affected,  and  further  facts  alleged 
show  that  such  was  the  case  within  the  rule  of  the  above 
authorities.  For  all  the  reasons  hereinbefore  stated,  we 
think  the  complaint  stated  such  a  case  as  requires  re- 
spondent to  return  to  the  corporation  the  money  he  re- 
ceived from  it,  that  it  may  be  available  for  the  benefit 
of  creditors. 

It  follows  that  the  demurrer  should  have  been  over- 
ruled. The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  overrule  the  de- 
murrer. 

Fullerton,  C.  J.,  and  Anders,  Mount  and  Dunbar, 
JJ.,  concur. 


[No.  4691.     Decided  July  28,  1903.] 

W.  D.  Irwin,  Appellant,  v.  Greenville  Holbbook,  Re- 
spondent. 

STATUTE   OF   LIMITATIONS — PLEADING!  —  INCONSISTENT    DEFENSES. 

A  denial  of  a  cause  of  action  arising  out  of  a  trust  relation 
and  the  receipt  of  money  from  the  sale  of  land  is  not  incon- 
sistent with  a  plea  of  the  statute  of  limitations,  setting  up 
a  repudiation  of  any  trust  relation  more  than  three  years  prior  to 
the  commencement  of  the  action,  as  both  allegations  may  be 
wholly  true. 

TBU8T8  —  FRAUD  —  STATUTE  OF  LIMITATIONS  —  LACHES. 

Where  lands  were  conveyed  in  1885  to  a  surety,  as  trustee  to 
sell  and  pay  a  debt  of  $1,100,  and  after  selling  nearly  all  the 
land  In  1890  there  was  a  large  surplus  in  the  hands  of  the 
trustee,  who  fraudulently  represented  that  there  was  a  balance 
still  due  him  of  $600  after  the  sale  of  all  the  land  (which  had 
cost  $2,200),  and  a  settlement  was  then  made  whereby  the 
owner  gave  the  trustee  a  note  for  $500  for  such  supposed  bal- 
ance, and  the  fraud  was  discovered  in  1897  by  learning  of  an 
Indorsement  on  the  note  of  $450  on  account  of  land  sales,  and 
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by  an  inspection  of  the  public  records,  disclosing  deeds  nearly 
all  filed  prior  to  the  settlement,  and  all  filed  prior  to  1892,  and 
the  owner  knew  that  the  sales  were  being  made  from  1885  to 
1890,  and  lived  In  the  town  where  the  sales  were  made  practically 
all  the  time,  and  had  easy  access  to  the  records,  and  was  a  man 
of  ordinary  Intelligence,  holding  responsible  public  office,  he  Is 
guilty  of  such  negligence  in  not  discovering  the  fraud  for  more 
than  six  years  after  the  repudiation  of  the  trust  relation  that 
he  will  be  held  to  have  discovered  it  more  than  three  years 
before  the  action  was  begun,  and  the  same  is  barred  by  the 
statute  of  limitations. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
Chester  F.  Miller,  Judge.    Affirmed. 

Thomas  Neill  and  A.  A.  Wilson,  for  appellant. 
John  Pattison,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  the  second  appeal  in  this  cause. 
On  the  former  appeal  a  judgment  dismissing  the  cause 
upon  the  ground  that  it  appeared  upon  the  face  of  the 
complaint  that  the  action  was  barred  by  the  statute  of 
limitations  was  reversed,  and  the  cause  remanded  for 
further  proceedings.  Irwin  v.  Holbrooh,  26  Wash.  89 
(66  Pac.  116).  The  amended  complaint  alleges,  in  sub- 
stance, that  on  February  21,  1885,  plaintiff  was  the 
owner  of  certain  real  estate ;  that  on  said  date  the  plaintiff 
conveyed  this  real  estate  to  defendant  pursuant  to  an 
agreement  to  sell  the  property,  and  out  of  the  proceeds 
to  pay  certain  indebtedness  of  plaintiff,  and  thereupon 
to  account  to  and  pay  to  plaintiff  any  surplus  re- 
maining after  the  payment  of  said  debts;  that  defendant 
sold  said  property  for  a  sum  larger  than  the  amount  of 
the  debts,  but  refused  to  account  for  or  pay  to  plaintiff 
the  said  surplus,  or  any  part  thereof.     On  or  about  the 
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1st  day  of  June,  1898,  plaintiff  demanded  an  account- 
ing, which  was  refused.  The  complaint  was  filed  on  Octo- 
ber 1,  1898.  A  more  complete  statement  of  the  allega- 
tions of  the  complaint  will  be  found  in  the  opinion  in 
Irwin  v.  Holbrook,  supra.  To  this  complaint  the  de- 
fendant answered,  denying  all  the  allegations  thereof  ex- 
cept the  ownership  of  the  land  by  plaintiff  on  February 
21,  1885,  and  also  an  allegation  that  at  said  date  there 
was  a  mortgage  thereon  of  $300.  As  a  first  affirmative 
defense  the  defendant  alleged,  in  substance,  that  on  the 
21st  day  of  February,  1885,  he  purchased  from  plaintiff 
the  land  described  in  the  complaint,  and  paid  therefor 
the  sum  of  $800  in  cash,  and  assumed  a  mortgage  of  $300, 
with  interest,  against  the  land;  that  thereafter  plaintiff 
had  no  further  interest  in  said  lands  or  the  proceeds 
thereof.  For  a  second  affirmative  defense,  defendant  al- 
leges, in  substance,  the  purchase  of  the  land,  as  in  the 
first  affirmative  defense;  that  defendant  sold  said  lands 
between  February  28,  1885,  and  December,  1891,  to 
divers  persons,  and  that  deeds  for  all  of  the  land  sold 
were  placed  of  record  in  the  auditor's  office  of  Whitman 
county  prior  to  January  1,  1892,  more  than  three  year's 
prior  to  the  commencement  of  this  action;  that  plaintiff 
had  notice  more  than  three  years  prior  to  the  commence- 
ment of  the  action  that  all  of  said  real  estate  had  been 
sold  by  defendant;  that  he  acquired  said  notice  prior  to 
the  first  day  of  January,  1892 ;  that  he  did  not  commence 
this  action  within  three  years  after  said  notice;  and  that 
the  action  is  barred  by  the  statute  of  limitations.  To 
these  affirmative  answers  plaintiff  demurred  on  the  ground 
that  none  of  them  stated  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action  stated  in  the  complaint. 
These  demurrers  were  overruled  by  the  court.     Plaintiff 
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then  replied,  denying  each  of  the  allegations  contained 
in  the  affirmative  defenses.  On  the  issues  thus  formed 
a  trial  was  had  before  the  court.  At  the  close  of  plain- 
tiff's evidence  the  court  found,  among  other  things,  "that 
the  plaintiff  did  not  commence  his  action  within  the  time 
limited  by  law,  and  that  plaintiffs  cause  of  action,  if 
any  he  had,  is  barred  by  the  statute  of  limitations,"  and 
thereupon  dismissed  the  action.  Plaintiff  appeals,  al- 
leging that  the  court  erred  (1)  in  overruling  the  demur- 
rer to  the  second  affirmative  defense;  and  (2)  in  all  the 
findings  made.  Under  the  view  we  have  taken  of  the  case, 
it  will  be  necessary  for  us  to  discuss  only  the  first  alleged 
error,  and  also  the  finding  of  fact  that  the  action  is  barred 
by  the  statute  of  limitations. 

1.  In  support  of  the  demurrer,  appellant  argues  that 
the  plea  of  the  statute  of  limitations  is  in  the  nature  of 
confession  and  avoidance,  and,  since  the  answer  contains 
a  denial  of  the  cause  of  action,  the  plea  of  the  statute  of 
limitations  is  inconsistent  with  the  denial  of  the  cause 
of  action.  In  the  case  of  Seattle  National  Bank  v.  Car- 
ter, 13  Wash.  281  (43  Pac.  331,  48  L.  E.  A.  177),  this 
court,  in  an  exhaustive  review  of  the  authorities,  came 
to  the  conclusion  "that,  however  diversified  the  answers 
may  be,  they  must  all  contain  the  essential  element  of 
truth,  and  if  the  admission  of  the  truth  of  one  answer 
necessarily  proves  the  falsity  of  another,  they  cannot  be 
allowed  to  stand."  In  Davis  v.  Seattle  National  Bank, 
19  Wash.  65  (52  Pac.  526),  this  court  said: 

"We  are  of  the  opinion  that  a  defendant  may  deny 
liability,  and  at  the  same  time  set  up  a  counterclaim  or 
offset,  or  allege  payment,  in  all  cases  where  there  is  no 
direct  contradiction  in  the  special  facts  pleaded." 

Defenses  are  inconsistent  only  when  one  in  fact  contra- 
dicts the  other.    Where  there  is  only  a  seeming  and  logical 
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inconsistency,  which  arises  merely  from  a  denial  and  the 
plea  in  confession  and  avoidance,  such  defenses  are  not 
held  to  be  inconsistent.  Bliss,  Code  Pleading  (3d  ed.), 
§  343 ;  Willson  v.  Cleaveland,  30  Cal.  192 ;  Lawrence  v. 
Peck,  3  S.  D.  645  (54  N.  W.  808).  So  long  as  different 
defenses  are  consistent  with  the  truth,  they  may  be 
pleaded.  If  two  or  more  defenses  may  be  true,  they  can- 
not be  said  to  be  inconsistent.  Defenses  are  inconsistent 
where  the  proof  of  one  necessarily  disproves  the  other, 
or  where  if  one  be  true  the  other  cannot  be.  In  this  case 
the  defendant  denies  any  trust  relation  to  plaintiff.  He 
then  pleads  as  one  separate  defense,  in  substance,  that 
he  purchased  the  land  outright  from  plaintiff,  and  that 
since  the  time  of  this  purchase  plaintiff  has  had  no  inter- 
est therein  or  in  the  proceeds  thereof.  He  then  pleads 
that  plaintiff  had  notice  long  prior  to  the  bringing  of  the 
action  that  defendant  claimed  the  land  and  proceeds,  and 
that  the  time  within  which  plaintiff  might  have  main- 
tained this  action  had  long  since  expired.  All  of  these 
allegations  may  be  wholly  true.  There  is  therefore  no 
such  inconsistency  as  would  prevent  the  defendant  from 
pleading  them,  and  the  demurrers  were  for  that  reason 
properly  overruled. 

2.  The  evidence  upon  the  question  whether  or  not  the 
action  is  barred  is  the  evidence  of  the  appellant  himself, 
and  is  substantially  as  follows:  He  purchased  the  land 
about  the  year  1884  for  $2,200.  He  deeded  the  land  to 
the  respondent  in  February,  1885.  Respondent  then 
agreed  to  take  the  land,  sell  it,  and  pay  certain  debts  ow- 
ing by  plaintiff  to  third  persons,  and  also  to  pay  the  appel- 
lant whatever  remained.  Appellant  at  this  time  was  liv- 
ing at  Pullman,  in  Whitman  county.  The  land  adjoined 
the  town  of  Pullman.     Respondent  had  the  land  platted 
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into  town  lots,  and  sold  all  the  lots.  The  deeds  therefor 
were  placed  of  record  in  Whitman  county  before  Decem- 
ber, 1891.  Appellant  lived  in  Whitman  county  all  the 
time  from  1885  to  October  1,  1898,  when  the  action  was 
begun,  except  about  fifteen  months,  during  the  years  1887 
and  1888,  when  he  was  in  Idaho,  and  except  about  a  year, 
from  the  spring  of  1894  to  the  spring  of  1895,  when 
he  was  in  the  state  of  California.  During  all  the  time 
from  1885  to  1890  he  knew  respondent  was  trying  to 
sell  the  land,  and  was  selling  it.  On  October  13,  1890, 
appellant  called  upon  respondent  for  a  settlement,  and 
respondent  thereupon  told  him  that  the  land  had  all  been 
sold,  but  that  the  expenses  of  platting,  taxes,  and  selling 
the  land  had  been  so  great  that  the  proceeds  were  not  suffi- 
cient to  meet  these  expenses  and  the  note  and  mortgage 
assumed  by  respondent,  by  about  $600.  At  that  time  re- 
spondent agreed  to  take  appellant's  note  for  $500,  due 
in  two  years,  in  settlement  of  the  whole  matter.  Appel- 
lant consented  thereto,  and  executed  and  delivered  his 
note  to  respondent  for  that  amount.  This  note  was  not 
paid  at  maturity,  and  appellant  and  respondent  had  no 
further  talk  about  the  matter  until  the  fall  of  1897.  In 
1893  respondent  indorsed  on  the  note  the  following: 
"Sept.  1,  1893.  Cr.  on  the  within  $450  on  real  estate 
at  Pullman.  This  closes  all  real  estate  acct."  In  the 
fall  of  1897  appellant  called  upon  respondent,  and  what 
occurred  at  this  meeting  is  related  by  appellant  as  fol- 
lows: "He  wanted  me  to  renew  this  note — this  $500 
note  that  I  gave  in  1890;  and  I  told  him,  all  right,  I 
would  renew  it;  and  we  went  into  his  office  to  renew 
this  note,  and  he  got  it  out  and  on  the  back  of  it  was  this 
credit  of  $450,  and  on  it  was  written  'Cr.  on  the  within 
$450  on  real   estate   in  Pullman.      This  closes  all   real 
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estate  acet.'  So  I  says  to  him,  'You  told  me  at  the  time 
I  signed  the  note  that  the  land  was  all  sold,  and  did 
not  bring  enough,  by  $500,  to  pay  $800  and  the  $300/ 
and  I  says,  'Here,  now,  you  credit  me  with  that.'  Then 
he  commenced  to  explain  to  me  that  part  of  the  land 
he  had  sold  on  time,  and  this  $450  was  some  he  had  col- 
lected since  the  note  was  given,  which  he  had  given  up 
as  lost.  ...  I  began  to  think  then  that  he  was  lying 
about  the  whole  transaction,  and  I  positively  refused 
to  sign  it."  Appellant  thereafter  examined  the  record 
of  the  real  estate  transfers,  and  found  that  the  considera- 
tion expressed  in  the  recorded  deeds  made  by  defendant 
for  the  lots  sold  was  a  large  amount  in  excess  of  the 
$1,100  which  was  to  be  paid  on  account  of  the  debts. 
Appellant  then  made  a  demand  for  another  accounting, 
which  demand  was  refused. 

Assuming  that  the  evidence  of  the  plaintiff  was  prop- 
erly received,  and  assuming  that  it  conclusively  proves 
that  the  respondent  received  the  lands  and  proceeds  thereof 
for  the  benefit  of  the  appellant,  and  that  there  was  a 
large  surplus  remaining  in  respondent's  hands  on  Octo- 
ber 13,  1890,  when  the  settlement  was  had,  the  trust  rela- 
tion was  clearly  repudiated  at  that  time  by  the  respond- 
ent; the  appellant  acquiesced  therein  and  agreed  thereto, 
and  gave  respondent  his  note  for  $500  in  payment  of 
an  agreed  deficiency.  In  making  this  settlement,  appel- 
lant relied  upon  the  statement  of  respondent  that  the 
proceeds  of  sales  had  not  been  sufficient  to  reimburse 
respondent  for  money  expended.  This  statement  was 
false  and  fraudulently  made.  Appellant  did  not  actu- 
ally discover  the  fraud  until  August,  1897,  and  then  the 
discovery  was  made  by  an  examination  of  a  piiblic  record 
which    disclosed   the   amount  of  money  received   by   re- 
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spondent.  This  record  was  open  to  appellant  at  all  times, 
and  the  facts  contained  therein  had  been  open  to  appel- 
lant for  at  least  six  years.  When  the  cause  was  heard 
on  a  former  appeal,  we  held  that  the  complaint  was  "suffi- 
cient when  it  contained  a  direct  and  positive  statement 
of  the  time  of  the  discovery  of  the  fraud,  without  further 
negativing  the  idea  that  the  fraud  might  have  been  dis- 
covered sooner;  leaving  it  rather  a  rule  of  evidence  than 
a  rule  of  pleading,  if  it  still  be  the  rule  that  means  of 
discovery  is  equivalent  to  actual  discovery."  Irwin  v. 
Holhrook,  supra;  Stearns  v.  Hochbrunn,  24  Wash.  206 
(64  Pac.  165). 

The  question  now  is,  does  the  evidence  show  such  negli- 
gence on  appellant's  part  that  the  fraud,  though  not 
actually  known,  will  be  held  to  have  been  discovered  more 
than  three  years  before  the  action  was  begun.  We  think 
it  does.  Upon  this  question  this  court,  in  Deering  v. 
Holcomb,  26  Wash,  588,  at  page  598  (67  Pac.  240,  561), 
said: 

"Our  statute,  in  effect,  says  that  the  cause  of  action  is 
deemed  to  have  accrued  when  the  fraud  is  discovered. 
What  is  discovery?  We  answer,  notice  of  the  fraud. 
What  is  notice  ?  This  we  can  best  answer  in  the  language 
adopted  by  the  supreme  court  of  the  United  States: 
'Whatever  is  notice  enough  to  excite  attention,  and  put 
the  party  on  his  guard,  and  call  for  inquiry,  is  notice 
of  everything  to  which  such  inquiry  might  have  led. 
When  a  person  has  sufficient  information  to  lead  him  to 
a  fact,  he  shall  be  deemed  conversant  of  it.  .  .  .  The 
presumption  is  that  if  the  party  affected  by  any  fraudu- 
lent transaction  or  management  might,  with  ordinary 
care  and  attention,  have  seasonably  detected  it,  he  season- 
ably had  actual  knowledge  of  it.'  .  .  .  A  party  de- 
frauded must  be  diligent  in  making  inquiry.  The  means 
of  knowledge  are  equivalent  to  knowledge.  A  clue  to  the 
fact,  which,  if  followed  up  diligently  would  lead  to  a 
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discovery,  is  in  law  equivalent  to  discovery, — equivalent 
to  knowledge." 

In  this  case  the  evidence  shows  that  in  1884  appellant 
purchased  the  property  for  $2,200.  He  transferred  it 
to  respondent  in  1885  to  sell,  and  pay  debts  amounting 
to  $1,100.  From  1885  to  the  fall  of  1890  times  were 
as  prosperous  in  that  vicinity  as  they  had  ever  been.  On 
October  3,  1890,  respondent  had  sold  all  the  property, 
and  stated  to  the  appellant  that  the  net  proceeds  thereof 
were  less  than  $600.  The  records  of  the  sales  were  then 
nearly  all  on  file,  and  during  the  next  year  deeds  for  the 
whole  thereof  were  on  file  in  a  public  record  open  to  ap- 
pellant The  sales  occurred  in  the  same  town  where 
appellant  was  living  during  nearly  all  of  the  time.  He 
had  easy  access  to  the  record.  He  is  shown  to  be  a  man 
of  at  least  ordinary  intelligence,  having  held  responsible 
public  oflioe  during  the  time  of  these  transactions,  and 
yet  he  waited  for  six  years  before  making  an  inquiry  or 
examination  to  discover  the  facts.  Under  such  circum- 
stances, we  think  that  ordinary  prudence  and  business 
judgment  required  appellant  to  open  his  eyes  and  look 
at  the  record  before  him  to  verify  the  statement  as  to 
the  amount  realized  on  the  sales.  Respondent's  declara- 
tion that  property  of  the  value  of  $2,200  had  been  sold 
so  as  to  net  less  than  $600  was  of  itself  sufficient  to  cast 
suspicion  upon  the  statement,  and  cause  an  ordinarily 
prudent  man  to  examine  the  public  record  which  showed 
the  amount  of  the  selling  price.  Appellant's  delay  for  a 
period  of  more  than  six  years,  it  seems,  ought  to  preclude 
him  from  now  maintaining  the  action. 

The  judgment  is  therefore  affirmed. 

Anders,  Haixley  and  Dunbar,  JJ.,  concur. 

FuxLtErton,  C.  J.,  having  been  of  counsel  in  the  court 
below,  did  not  sit  in  this  case. 
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[No.  4324.     Decided  July  29,  1903.] 

H.  M.  Brummett,  Appellant,  v.  F.  L.  Campbell  et  al.j 
Respondents. 

PLEADINGS  —  CONCLUSION  & 

Neither  conclusions  or  probative  facts  should  be  pleaded,  but 
the  allegation  of  a  fact  will  not  be  affected  by  the  addition  of 
conclusions  or  redundant  matter. 

EQUITY  —  CONTRACT  TO  CONVEY  —  SPECIFIC  PERFORMANCE. 

Where  an  applicant  for  the  purchase  of  school  lands  agrees 
In  writing  that,  upon  receiving  a  deed,  he  will  convey  a  portion 
thereof  to  the  owner  of  improvements  thereon,  who  was  to  pay 
a  proportion  of  the  price  in  installments,  and  the  contract  for 
the  purchase  from  the  state  is  assigned,  with  notice,  and  the 
assignee  receives  installments  of  the  price  from  the  owner  of  the 
improvements,  the  assignee,  upon  obtaining  a  deed  from  the 
state,  is  bound  to  convey  to  parties  who  had  succeeded  to  the 
interest  of  the  owner  of  the  improvements  through  the  fore- 
closure of  a  mortgage  thereon,  upon  a  tender  by  them  of  the 
balance  due  under  the  written  agreement. 

SAME  —  EQUITABLE    DEFENSE DIRECTED   VERDICT. 

In  an  action  to  recover  the  possession  of  land,  the  plaintiff 
is  not  entitled  to  recover  upon  legal  title  alone,  where  the 
defendants  claim  the  equitable  title,  and  whether  the  defendants 
are  entitled  to  the  equitable  relief  demanded  is  a  question  of 
law  for  the  court,  and  a  verdict  Is  properly  directed  where  such 
defense  is  established. 

SAME CONTRACTS ABROGATION. 

After  the  owner  of  Improvements  upon  school  lands  had 
mortgaged  the  same  and  his  equitable  interest  in  the  lands  under 
an  agreement  for  the  purchase  of  the  same,  he  could  not  cancel 
and  abrogate  the  agreement  to  the  prejudice  of  the  mortgagee, 
and  the  court  was  justified  in  disregarding  unsatisfactory  evi- 
dence of  such  attempted  abrogation. 

SCHOOL    LANDS  —  IMPROVEMENTS. 

The  person  lawfully  in  possession  of  school  lands  and  im- 
provements thereon  has  a  right  to  retain  the  same  until  they  are 
paid  for. 
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APPEAL  —  EVIDENCE  —  HARMLESS    ERROR. 

The  erroneous  admission  of  evidence  is  harmless  where  on  the 
whole  case  a  verdict  was  properly  directed  for  defendants. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Oliver  V.  Linn,  Judge.     Affirmed. 

J.  C.  Cross,  for  appellant. 

J.  A.  Hvicheson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Ax  debs,  J. — This  action  was  originally  instituted  by 
II.  M.  Brummett,  appellant,  against  John  Campbell  and 
wife  and  Charles  Merrill  and  wife,  to  recover  the  pos- 
session of  a  certain  tract  of  land  in  Chehalis  county, 
containing  about  four  and  one-eighth  acres,  the  same 
being  a  part  of  lot  5,  in  section  36,  township  18  north, 
of  range  7  west,  W.  M.  At  or  before  the  trial  F.  L. 
Campbell,  W.  D.  Campbell,  and  x\gnes  Campbell  were, 
by  stipulation  of  parties  and  order  of  court,  substituted 
as  defendants  in  place  of  the  original  defendants.  The 
record  discloses  that  in  the  year  1888  one  Dole  was  liv- 
ing on  the  land  in  dispute,  and  was  the  owner  of  valuable 
improvements  placed  thereon  by  himself,  consisting  of 
buildings,  fences,  and  an  orchard,  and  in  November  of 
that  year  he  received  from  the  county  commissioners  a 
lease  of  this  and  other  land  for  a  term  of  six  years,  or  until 
the  land  should  be  sold.  On  April  13,  1889,  Dole  exe- 
cuted and  delivered  an  assignment  of  his  lease  and  a 
deed  to  the  buildings  and  other  improvements  on  the  land 
to  John  C.  Smith  and  Jacob  Koontz.  On  March  21, 
1890,  Smith  and  Koontz,  the  grantees  of  Dole,  made  and 
delivered  an  assignment  of  this  lease  and  a  deed  to  said 
improvements  to  one  John  A.  Ray.  On  or  about  October 
6,   1890,  the  improvements  on  the  premises  covered  by 
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this  lease,  and  which  were  mostly  on  the  land  here  in 
question,  were  appraised  by  the  county  commissioners, 
in  the  discharge  of  their  duty  under  the  law,  at  $1,009.33. 
During  March,  1891,  the  said  Koontz  was  contemplating 
a  contract  with  the  state  for  the  purchase  of  the  land 
embraced  in  the  lease  above  mentioned,  and,  not  desiring 
to  pay  for  the  improvements  on  the  land  in  controversy, 
he,  on  March  14,  1891,  entered  into  a  written  agreement 
with  Ray,  the  owner  of  the  improvements,  whereby  Ray 
was  to  retain  his  improvements,  purchase  this  land  and 
pay  therefor,  in  stated  installments,  such  proportion  of 
the  purchase  price  of  the  entire  tract  included  in  the 
state's  contract  as  this  land  bore  to  the  whole  tract  pur- 
chased, and  Koontz  was  to  deed  to  Ray  the  land  in  ques- 
tion as  soon  as  he  should  receive  a  deed  from  the  state. 
On  March  2,  1892,  Koontz  assigned  his  interest  under 
his  contract  with  the  state  to  appellant  Brummett,  and 
in  the  written  assignment  appellant  agreed  to  perform 
the  conditions  in  said  contract,  and  all  subsequent  agree- 
ments, and  on  the  same  day  Ray  and  wife  executed  a  re- 
lease discharging  Koontz  from  the  obligations  of  his  con- 
tract of  March  14,  1891,  and  accepting  Brummett  in  his 
stead,  and  thereafter  Ray  paid  to  appellant  certain 
amounts  due  from  him  for  this  land,  according  to  his  con- 
tract with  Koontz,  and  which  had  been  assumed  by  ap- 
pellant. On  March  29,  1893,  Ray  and  wife  mortgaged 
their  interest  in,  and  improvements  on,  the  land  in  ques- 
tion to  John  Campbell,  one  of  the  original  defendants 
herein,  to  secure  the  payment  of  certain  promissory  notes. 
On  July  3,  1896,  foreclosure  proceedings  were  instituted 
in  the  superior  court  for  Chehalis  county  by  the  said 
mortgagee,  John  Campbell,  against  the  mortgagors,  Ray 
and  wife,  and  in  that  action  appellant,  Brummett,  was 
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made  a  party  defendant.  The  defendants,  including  ap- 
pellant, were  duly  served  with  summons,  and,  having 
failed  to  appear,  were  subsequently  adjudged  in  default, 
and  a  decree  of  foreclosure  rendered  against  them.  Exe- 
cution was  issued,  and  delivered  to  the  sheriff,  who,  in 
obedience  to  the  command  of  the  writ,  advertised  and  sold 
to  said  John  Campbell  "all  the  tenements,  buildings,  and 
improvements"  on,  and  all  the  right,  titled  and  interest  of 
the  defendants  Ray  in  and  to,  the  land  in  controversy.  Pur- 
suant to  said  sale  the  sheriff,  on  September  13,  1897,  exe- 
cuted and  delivered  a  deed  to  said  property  to  the  said  pur- 
chaser John  Campbell.  Subsequently  to  the  sheriff's  sale, 
John  Campbell  took  possession  of  the  property  with  the 
consent  of  Ray  and  wife,  and  he  and  his  grantees,  the  pres- 
ent ("substituted")  defendants,  have  since  remained  in 
possession  thereof,  and  each  year  have  tendered  or  offered 
to  pay  to  appellant  the  amount  due  on  the  contract  between 
Ray  and  Koontz.  On  February  9,  1900,  the  appellant, 
Brummett,  received  a  deed  from  the  state  conveying  to 
him  the  land  described  in  the  Koontz  contract,  including 
the  land  involved  in  this  action,  and  subsequently,  and  be- 
fore the  commencement  of  this  action,  the  respondents 
tendered  to  appellant  the  full  amount  due  for  the  land 
described  in  the  complaint  herein,  and  demanded  from 
him  a  deed  therefor  in  accordance  with  the  contract  be- 
tween Koontz  and  Ray,  which  tender  and  demand  were 
refused.  On  May  16,  1900,  this  action  was  commenced, 
the  appellant  alleging  in  his  complaint,  in  substance, 
among  other  things,  that  on  or  about  the  third  day  of 
July,  1896,  he  was  the  owner  of,  and  seized  of  a  certain 
estate  in,  and  possessed  of  and  entitled  to  possession  of, 
that  certain  described  tract  of  land  situate  in  Chehalis 
county,  Washington,  particularly  describing  it;  that  his 
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interest  in  said  lands  at  said  date  consisted  of,  and  his 
possession  and  right  of  possession  were  based  upon,  a  cer- 
tain contract  with  the  state  of  Washington  for  the  pur- 
chase of  said  lands,  which  contract  was  then  in  full 
force  and  effect  and  without  default;  that  while  he  was 
so  seized  and  possessed  of  said  lands  the  defendants  (re- 
spondents) on  or  about  the  first  day  of  December,  1896, 
without  right  or-  title,  and  against  the  protest  of  the  plain- 
tiff, entered  into  the  possession  of  said  lands  and  premises 
and  ousted  and  ejected  the  plaintiff  therefrom,  and  have 
ever  since  and  now  unlawfully  withhold  the  possession 
thereof  from  the  plaintiff,  to  his  damage  in  the  sum  of 
$200;  that  subsequently,  and  on  February  9,  1900,  the 
plaintiff  received  from  the  state  of  Washington,  pursuant 
to  his  said  contract,  a  deed  to  said  lands  and  premises, 
which  deed  was  duly  executed  and  delivered  to  the  plain- 
tiff, and  duly  recorded  in  the  office  of  the  auditor  of  Che- 
halis  county  on  February  13,  1900,  in  Book  58  of  Deeds, 
at  page  43  thereof;  that  the  value  of  the  rents  and  profits 
of  said  premises  from  the  said  first  day  of  December, 
189(>,  and  while  plaintiff  has  been  excluded  therefrom 
by  defendants,  is  thirty  dollars  per  annum ;  that  plaintiff 
has  repeatedly  demanded  of  the  defendants  the  possession 
of  said  premises,  but  such  requests  have  been  refused 
and  denied.  The  prayer  of  the  complaint  is  for  judgment 
against  the  defendants  for  the  possession  of  said  lands 
and  premises,  for  $200  damage  for  withholding  possession 
thereof  from  plaintiff,  for  the  sum  of  $30  per  annum, 
as  the  value  of  the  rente  and  profits  of  said  lands,  for  his 
costs  herein,  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  just  and  equitable.  The  defendants, 
after  admitting  certain  allegations  in  the  complaint  and 
denying  others,   set   up   in   their  answer  two   affirmative 
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defenses,  one  of  which  they  designate  a  counterclaim,  pray- 
ing that  the  plaintiff  be  decreed  to  be  a  trustee  of  the 
lands  in  question  and  described  in  the  complaint,  and 
that  he  be  ordered  to  convey  the  same  to  them.  In  their 
affirmative  defenses  the  defendants,  briefly  stated,  alleged 
the  making  of  the  contract  between  the  state  and  Koontz, 
for  the  sale  and  purchase  of  the  lands  described  therein, 
including  the  land  in  controversy,  the  execution  and  de- 
livery of  the  contract  of  March  14,  1891,  between  Koontz, 
the  state's  grantee  in  said  contract,  and  John  A.  Ray, 
the  owner  and  possessor  of  the  improvements  on  the 
land  in  dispute,  which  last  named  contract  was  made  a 
part  of  the  answer,  and  the  assignment  and  transfer 
by  Koontz  of  his  contract  with  the  state,  subject  to  all 
the  agreements  and  obligations  therefor  entered  into  by 
said  Koontz  with  Eay  in  regard  to  the  lands  referred 
to  in  plaintiff's  complaint.  It  is  also  alleged  in  the 
answer  that  by  virtue  of  a  sheriff's  deed,  dated  the  13th 
day  of  September,  1807,  and  recorded  in  Book  52  of  the 
records  of  deeds  of  Chehalis  county,  on  page  271  thereof, 
and  of  the  several  instruments  and  foreclosure  proceedings 
leading  up  to  and  authorizing  the  execution  of  said  deed, 
and  also  by  virtue  of  the  sheriff's  certificate  of  sale,  dated 
August  9,  1896,  and  surrendered  to  the  sheriff  at  the 
time  said  deed  was  executed  and  delivered,  all  of  which 
proceedings  were  had  in  the  superior  court  of  Washing- 
ton, for  Chehalis  county,  in  a  certain  cause  in  which 
the  defendants  herein,  John  Campbell  and  Mary  Camp- 
bell, were  plaintiffs,  and  John  A.  Ray  et  al.  were  de- 
fendants, these  defendants,  John  Campbell  and  Mary 
Campbell,  became  the  due  and  lawful  owners  and  entered 
into  the  lawful  and  peaceable  possession  of  the  tenements, 
buildings,    and    improvements,    including    fences,    crops, 
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fruit  trees,  clearing,  etc.,  on  the  land  referred  to  in  plain- 
tiff's complaint,  together  with  the  right,  title,  and  inter- 
est of  the  said  John  A.  Ray  and  Prudence  Ray,  his  wife, 
in  and  to  said  described  land,  and  all  and  singular  the 
tenements,  hereditaments,  and  appurtenances  thereunto 
belonging  or  in  any  wise  appertaining ;  and  that  by  virtue 
of  said  ownership  said  defendants  John  Campbell  and 
Mary  Campbell  entered  into  possession  of  all  of  said 
premises,  and  ever  since  have  been  and  now  are  in  the 
lawful  and  peaceable  possession  thereof,  and  are  the  own- 
ers thereof.  It  is  further  averred  in  paragraph  3  in  the 
respondent's  second  defense,  by  way  of  counterclaim,  that 
under  and  by  virtue  of  a  sheriff's  certificate  of  sale, 
dated  and  delivered  to  defendants,  John  Campbell  and 
Mary  Campbell,  on  or  about  the  29th  day  of  August, 

1896,  and  of  a  sheriff's  deed  thereafter  executed  and  de- 
livered to  said  defendants,  on  or  about  September  13, 

1897,  which  deed  is  recorded  in  the  office  of  the  auditor 
of  Chehalis  county,  Washington,  in  Book  52  of  records 
of  deeds,  on  page  271,  these  defendants,  John  Campbell 
and  Mary  Campbell,  became  the  assignees  and  entitled 
to  all  the  rights  of  said  John  A.  Ray  to  said  land  herein 
mentioned,  including  the  right  to  purchase  the  same  and 
receive  a  good  and  lawful  deed  therefor,  upon  the  pay- 
ment of  certain  sums  provided  to  be  paid  by  the  terms 
of  said  contract.  The  answer  also  alleges  in  effect,  a 
tender  by  defendants  to  plaintiff,  Brummett,  of  the 
amounts  due  upon  the  contract  between  Ray  and  Koontz 
at  the  times  when  the  same  were  payable ;  that  they  paid 
all  unpaid  taxes  found  due  on  the  premises  in  question 
in  accordance  with  the  terms  of  said  contract,  and  that 
they  have  at  all  times  been  ready  and  willing  to  do  and 
perform  all  things  required  of  them  by  the  terms  of  said 
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contract;  that  after  the  delivery  of  the  state's  deed  to 
plaintiff,  and  before  the  commencement  of  this  action,  the 
defendants  tendered  and  offered  to  pay  to  plaintiff  the 
full  amount  due  according  to  the  provisions  of  the  con- 
tract between  Koontz  and  Ray,  and  demanded  a  deed  to 
the  lands  and  premises  described  in  said  contract,  but 
plaintiff  refused  to  comply  with  said  demand,  or  to  receive 
any  of  the  money  so  tendered,  and  that  defendants  are 
still  ready  and  willing  to  pay  all  of  said  sums,  and  here- 
with bring  in,  tender,  and  deposit  in  court  the  sum  of 
$90.52  for  plaintiff,  or  subject  to  the  further  order  of  the 
court,  being  the  full  amount  due  on  said  contract  to 
plaintiff.  And  the  defendants  Campbell  prayed  that  the 
plaintiff  be  ordered  and  adjudged  to  convey  to  them, 
by  a  good  and  sufficient  deed,  the  lands  described  in  the 
complaint,  and  for  costs.  A  demurrer  was  interposed 
by  plaintiff  to  the  affirmative  defenses  on  the  alleged 
ground  that  neither  of  them  stated  facts  sufficient  to 
constitute  a  defense,  which  demurrer  the  court  overruled. 
After  all  the  evidence  had  been  introduced,  the  court  di- 
rected the  jury  to  return  a  verdict  for  the  defendants, 
which  was  accordingly  done,  and  the  court  thereupon  ren- 
dered judgment  in  accordance  with  the  prayer  of  the  de- 
fendants' affirmative  answer. 

It  is  claimed  by  the  learned  counsel  for  appellant  that 
the  court  erred  in  overruling  the  demurrer  to  respondents' 
so-called  counterclaim,  for  the  reason  that  there  is  no 
direct  averment  therein  that  respondents  ever  succeeded 
to  the  rights  of  Ray,  or  that  Ray  had  any  rights  at  the 
time  alleged.  And  it  is  argued  that  the  statement  in 
paragraph  3,  above  mentioned,  that  by  virtue  of  a  sheriff's 
certificate  and  deed,  etc.,  the  defendants  became  the  as- 
signees and  entitled  to  all  the  rights  of  said  Ray  to  said 


366  BRUMMBTT  v.  CAMPBELL. 

Opinion  of  the  Court — Anders.  J.  [32  Wash. 

lands  herein  mentioned  is  a  mere  conclusion  of  law,  and 
not  an  averment  of  an  issuable  fact.  It  is  a  general  rule 
that  conclusions  of  law  should  not  be  pleaded,  and  that 
only  the  facts  constituting  the  cause  of  action  or  the 
grounds  of  defense  should  be  stated  by  the  pleader.  Nei- 
ther is  it  proper,  under  the  settled  rules  of  law,  to  plead 
probative  facts,  or,  in  other  words,  the  evidence  by  which 
essential  facts  may  be  established.  But  if  a  fact  be  stated, 
and  also  the  reason  for  its  existence,  the  allegation  of 
fact  will  not  be  affected  by  such  additional  and  useless 
statement.  Under  our  practice  immaterial  or  redundant 
matter  in  a  pleading  may  be  stricken  out  on  motion  of  the 
opposite  party.  While  the  answer  in  this  case  might 
have  been  made  more  concise  and  explicit  than  it  is,  we  are 
of  the  opinion  that  it  states  sufficient  facts  to  entitle  the 
respondents  to  equitable  relief,  especially  when  considered, 
as  it  ought  to  be,  as  a  whole.  And  our  conclusion  is  that 
the  court  did  not  err  in  overruling  appellant's  demurrer. 

It  is  next  insisted  that  the  court  erred  in  directing  a 
verdict  against  appellant,  for  the  reason,  as  stated  in  ap- 
pellant's brief,  that  "the  case  made  shows  title  in  plain- 
tiff, and  also  possession  without  right  in  defendants.  This 
entitled  plaintiff  to  recover."  It  is  true  that  the  legal 
title  was  shown  to  be  in  appellant  In  fact,  that  was 
admitted  in  the  respondents'  answer.  But  it  does  not 
necessarily  follow  that  the  respondents  were  not  right- 
fully in  possession,  or  that  appellant  was  entitled  to  re- 
cover. The  vital  question  in  the  case  as  made  was  whether 
the  respondents  were  entitled  to  the  equitable  relief  de- 
manded in  their  answer,  and  attempted  to  be  established 
by  the  proofs ;  and  that  was  a  question  for  the  considera- 
tion of  the  court,  and  not  the  jury ;  and  the  court  having, 
in  our  judgment,  determined  it  correctly,  appellant  was  not 


BRUMMETT  v.  CAMPBELL.  367 

July,  1903.]         Opinion  of  the  Court — Anders,  J. 

prejudiced  by  the  directed  verdict.  It  must  be  borne  in 
mind  that  the  act  of  the  legislature  of  1890,  relating  to 
the  leasing  and  sale  of  school  lands,  and  by  virtue  of 
which  appellant  obtained  his  title,  provided,  in  effect, 
that  the  purchaser  of  such  lands  should,  before  receiving 
a  deed,  pay  to  the  lessee  and  owner  of  any  improvements 
thereon  the  value  of  such  improvements,  as  determined 
by  the  board  of  appraisers.  And  the  object  of  the  con- 
tract of  March  14,  1891,  between  Ray  and  appellant's 
assignor,  Koontz,  was  to  enable  the  latter  (and  his  as- 
signs) to  obtain  title  to  all  the  land  embraced  in  the 
state's  contract  without  paying  for  the  improvements  on 
that  portion  thereof  which  appellant  seeks  to  obtain  pos- 
session of  by  this  action,  and  to  secure  a  conveyance  of 
the  same  to  the  former,  and  thereby  vest  him  with  com- 
plete ownership  of  both  the  land  and  the  improvements 
thereon.  The  appellant  was  fully  aware  of  the  obligation 
of  Koontz  under  this  contract  to  convey  this  land  to  Ray 
on  payment  of  the  stipulated  price  thereof,  at  the  time 
he  became  the  assignee  of  the  contract  between  Koontz 
and  the  state.  In  fact,  he  not  only  recognized  the  exist- 
ence and  legality  of  this  agreement  with  Ray,  but  act- 
ually received  from  Ray  the  payments  due  thereunder 
up  to  at  least  the  latter  part  of  the  year  1894,  if  not  still 
later.  It  is  claimed,  however,  by  appellant,  that  the  con- 
tract with  Ray  was  mutually  abandoned  in  1894,  and  that 
Ray  thereafter  held  the  premises  as  a  mere  tenant  of 
appellant;  and  testimony  to  that  effect  was  given  by 
both  appellant  and  Ray.  But  their  testimony  in  that  re- 
gard is  so  unreasonable  and  unsatisfactory  that  the  trial 
court  was  justified  in  considering  it  entitled  to  but  little, 
if  any,  weight  or  credit,  in  view  of  other  facts  and  cir- 
cumstances in  evidence.      And,   moreover,   the  rights  of 
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the  respondents  had  attached  before  the  time  when  this 
agreement  between  appellant  and  Ray  is  alleged  to  have 
been  made,  and  it  can  hardly  be  seriously  contended  that 
their  rights,  whatever  they  were,  could  be  abrogated  by 
any  such  secret  arrangement.  Neither  can  Mr.  Ray  or 
the  appellant  be  heard  to  say  that  he  or  they  thus  forfeited 
and  destroyed  the  rights  of  the  respondents.  No  one  will 
be  allowed  to  come  into  a  court  of  equity  and  attempt  to 
take  advantage  of  his  own  wrong,  or  to  profit  by  his  own 
fraud.  The  respondents  are  now  in  lawful  possession  of  the 
premises  from  which  appellant  seeks  to  oust  them;  and 
are,  by  purchase  at  a  judicial  sale,  evidenced  by  the  sher- 
iff's deed,  the  owners  of  the  improvements  thereon,  and 
of  all  the  right,  title,  and  interest  of  Ray  therein  or 
thereto.  They  have  offered  to  pay  to  appellant  the  balance 
due  him  in  accordance  with  the  contract  with  Ray,  and 
which  he  assumed  and  recognized  until  he  deemed  it  to 
be  to  his  advantage  to  repudiate  and  disregard  it  entirely. 
They  are  still  willing  to  make  such  payment,  and  appel- 
lant refuses,  and  has  at  all  times  refused,  to  receive  it, 
or  to  comply  with  their  demand  for  a  deed.  He  does 
not  claim,  or  even  pretend,  that  he  has  paid  respondents 
for  their  improvements;  and  the  fact  that  the  improve- 
ments have  not  been  paid  for  is  alone  sufficient  to  defeat 
this  action.  This  court  has  repeatedly  held  that  one  law- 
fully in  possession  of  school  lands,  and  having  improve- 
ments thereon,  has  a  right,  as  against  a  subsequent  pur- 
chaser, to  retain  possession  until  paid  therefor.  Wilkes 
r.  Hunt,  4  Wash.  100  (29  Pac.  830) ;  Pearson  v.  Ashley, 
5  Wash.  169  (31  Pac.  410) ;  Wilkes  v.  Davies,  8  Wash. 
113  (35  Pac.  611,  23  L.  R.  A.  103).  See,  also,  Hart 
Lumber  Co.  v.  Rucker,  15  Wash.  456  (46  Pac.  728). 
In  this  instance,  however,  the  respondents  do  not  desire 
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merely  to  prevent  a  recovery  by  appellant.  They  ask 
affirmative  relief  as  well,  and  we  think  they  are  equitably 
entitled  to  all  the  relief  demanded  and  granted  by  the 
superior  court.  Objections  are  made  to  certain  rulings 
of  the  court  in  the  admission  of  evidence,  both  oral  and 
documentary,  but,  inasmuch  as  that  which  was  not  strictly 
legitimate  was,  under  the  circumstances,  absolutely  harm- 
less, the  appellant  was  in  no  wise  prejudiced  thereby. 
The  judgment  is  affirmed. 

Fullerton,  C.  J.,  and  Mount  and  Dunbab,  JJ.,  con- 
cur. 


[No.  4536.     Decided  July  29,  1903.] 

Stella  E.  Smith,  Respondent,  v.  W.  F.  Newell  et  al., 
Defendants,  and  David  Mitchell  et  ux.,  Appellants. 

TAXATION  —  DELINQUENCY      CERTIFICATE  —  FORECLOSURE  —  SUMMONS. 

A  summons  in  a  tax  foreclosure  of  a  certificate  of  delinquency 
subscribed  by  "M.  L.  Agent  for"  the  plaintiff,  followed  by  his 
place  of  residence  in  this  state,  is  sufficient  under  Laws  1901,  p. 
3S4,  providing  that  it  shall  be  subscribed  by  the  plaintiff  or  some 
one  in  his  behalf,  residing  in  the  state. 

PLEADING  —  VERIFICATION  —  AMENDMENTS     DEEMED     TO     HAVE     BEEN 
MADE. 

A  motion  to  quash  a  proceeding  to  foreclose  a  tax  certificate 
because  the  complaint  is  not  properly  verified,  is  properly  over- 
ruled, as  Bal.  Code,  §f>535,  requires  the  court  to  "consider  all 
amendments  which  could  have  been  made  as  made." 

TAXATION CERTIFICATE  OF  DELINQUENCY  —  NOTICE  OF  DIVIDING  THE 

TAX. 

A  certificate  of  delinquency  upon  one  half  of  a  tract  of  land, 
divided  and  apportioned  at  the  request  of  the  holder,  under  Laws 
1899,  p.  285,  is  not  void  because  the  county  treasurer  failed  to 
give  notice  by  registered  mail  to  the  owners  Interested  that  they 
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might  protest  against  such  apportionment,  as  required  by  §  11,  p. 
294,  in  view  of  the  further  provision  (§  18,  p.  299)  that  no  error 
or  informality  in  the  proceeding  shall  vitiate  the  tax,  but  that 
the  court  may  correct  defects  in  the  foreclosure  action,  where 
the  apportionment  made  was  found  by  the  court  to  be  just  to  the 
owners  complaining. 

SAME. 

Where  the  owners  are  given  their  day  in  court,  and  an  Oppor- 
tunity to  question  the  tax,  and  it  appears  to  be  just,  the  court 
ought  not  to  declare  the  tax  void  because  of  the  omission  of  a 
ministerial  officer  to  perform  a  statutory  duty,  but  a  showing 
of  injury  incapable  of  correction  is  necessary. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.     Affirmed. 

Vance  &  Mitchell,  for  appellants : 

The  provisions  for  notice  are  for  the  substantial  bene- 
fit and  protection  of  the  owner  and  are  mandatory.  Lyon 
v.  Alley,  130  TJ.  S.  177  (32  L.  ed.  899) ;  French  v.  Ed- 
wards,  13  Wall.  506  (20  L.  ed.  702)  ;  Lockwood  v.  Roys, 
11  Wash.  697. 

George  H.  Funk,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  C.  J. — In  the  years  1893  and  1894  block 
90  of  Sylvester's  Plat  to  the  city  of  Olympia  was  owned 
by  one  person,  and  was  assessed  for  each  of  those  years 
at  a  valuation  exceeding  two  thousand  dollars.  On  No- 
vember 13,  1900,  the  taxes  on  this  block  remaining  un- 
paid, the  respondent  applied  to  the  county  treasurer  of 
Thurston  county  for  a  certificate  of  delinquency  for  the 
taxes  due  upon  the  east  half  of  the  block.  This  part  of 
the  block  was  then  owned  by  the  appellants,  David  Mitch- 
ell and  wife;  the  west  half  belonging  to  a  person  not 
made  a  party  to  this  proceeding.     The  county  treasurer, 
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on  the  application  for  the  delinquency  certificate  being 
made  to  him,  divided  the  tax  levied  against  the  block  into 
two  equal  portions,  and  issued  to  the  applicant  a  certifi- 
cate of  delinquency  for  one  of  such  portions  as  the  taxes 
due  and  delinquent  on  the  east  half  of  the  block  named, 
but  did  not  then  or  thereafter  notify  by  registered  mail 
the  several  owners  interested  in  such  tract  of  the  fact 
that  he  had  made  such  a  division  of  the  taxes  assessed 
thereon.  Later  the  applicant  paid  the  taxes  subsequently 
assessed  against  the  portion  of  the  block  against  which 
she  held  the  delinquency  certificate,  and  commenced  this 
action  to  foreclose  the  lien  evidenced  thereby.  The  appel- 
lants contested  the  right  of  the  respondent  to  foreclose, 
questioning  the  sufficiency  of  the  procedure  as  well  as  the 
right  itself.  The  trial  resulted  in  a  judgment  for  the 
respondent  for  $825.77,  from  which  judgment  this  appeal 
is  taken. 

The  appellants  first  appeared  specially  and  moved  to 
quash  the  summons,  contending  that  it  was  not  subscribed 
as  required  by  sub.  4  of  §  1  of  the  act  of  March  20,  1901 
(Session  Laws  1901,  p.  384),  and  therefore  insufficient. 
Whether  this  objection  is  open  to  the  appellants  in  this 
court,  after  having  made  a  general  appearance  in  the  ac- 
tion in  the  court  below,  we  think  may  be  questioned ;  but, 
passing  the  point,  we  find  no  merit  in  the  objection  itself. 
The  requirement  of  the  statute  is  that  the  "summons  shall 
be  subscribed  by  the  holder  of  the  certificate  of  delin- 
quency, or  by  some  one  in  his  behalf,  and  residing  within 
the  state  of  Washington."  This  summons  was  subscribed, 
"Millard  Lemon,  agent  for  Stella  E.  Smith,"  followed  by 
his  place  of  residence,  showing  it  to  be  within  the  state. 
This  is  a  sufficient  compliance  with  the  statute.  When  a 
summons  is  subscribed  by  some  one  other  than  the  cer- 
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tificate  holder,  it  is  not  made  a  prerequisite  to  its  validity 
that  it  appear  on  its  face  that  such  person  subscribed  it 
on  behalf  of  such  holder,  nor  would  a  recital  to  that  effect 
be  conclusive  of  the  fact.  Hence,  when  an  application  is 
signed  by  some  person  other  than  the  certificate  holder,  it 
is  presumed  to  be  authorized,  conclusively  so  until  over- 
come by  proof  to  the  contrary. 

It  is  next  said  that  the  verification  to  the  complaint  is 
insufficient,  and  that  the  court  erred  in  refusing  to  quash 
the  proceedings  for  that  reason.  But  if  the  objection  were 
well  taken,  it  is  not  available  here.  The  defect  complained 
of  is  one  that  does  not  affect  the  merits  of  the  controversy, 
and  was  capable  of  being  amended  in  the  trial  court  In 
such  cases  this  court  is  required  by  statute  to  "consider 
all  amendments  which  could  have  been  made  as  made," 
and  decide  the  cause  upon  the  merits.  Bal.  Code,  §  6535. 
It  will  therefore  treat  defects  of  this  kind  as  amended,  or, 
what  is  better,  perhaps,  disregard  them. 

The  principal  contention  is  that  the  certificate  of  de- 
linquency sought  to  be  foreclosed  is  void.  Section  11  of 
the  act  of  March  15,  1899  (Session  Laws  1899,  p.  294), 
provides  that: 

"Any  person  desiring  to  pay  taxes  upon  any  part  or 
parts  of  real  estate  heretofore  or  hereafter  assessed  as  one 
parcel,  or  tract,  may  do  so  by  applying  to  the  county 
treasurer,  who  must  carefully  investigate  and  ascertain 
the  relative  or  proportionate  value  said  part  bears  to  the 
whole  tract  assessed,  on  which  basis  the  assessment  must 
be  divided,  and  taxes  collected  accordingly:  Provided, 
where  the  assessed  valuation  of  the  tract  to  be  divided  ex- 
ceeds two  thousand  dollars,  a  notice  by  registered  mail 
must  be  given  to  the  several  owners  interested  in  said 
tract,  if  known,  and  if  no  protest  against  said  division  be 
filed  with  the  county  treasurer  within  twenty  days  from 
date  of  notice,  the  county  treasurer  shall  duly     accept 
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payment  and  issue  receipt  on  apportionment  as  by  him 
made." 

If  a  protest  is  filed  the  matter  is  referred  to  the  board 
of  county  commissioners  at  the  next  regular  session, 
which  finally  determines  the  differences  between  the  par- 
ties. As  we  have  said,  the  assessed  valuation  of  the  tract 
divided  in  this  instance  exceeded  two  thousand  dollars,  and 
it  is  conceded  that  no  notice  was  sent  by  the  treasurer  to 
the  several  persons  interested  in  the  tract  of  the  division 
made  by  him.  It  is  on  this  omission  that  the  contention 
is  founded  that  the  certificate  in  suit  is  void.  But  the 
same  law  which  requires  that  notice  be  given  persons  in- 
terested when  a  division  of  the  taxes  is  made,  if  the  as- 
sessed valuation  is  over  two  thousand  dollars,  further  pro- 
vides that  no  error  or  informality  in  the  proceedings  of 
any  of  the  officers  connected  with  the  assessment,  levying, 
or  collection  of  taxes,  shall  vitiate  or  in  any  manner  affect 
the  tax,  but  that  the  court  may  in  the  foreclosure  action 
correct  defects  and  supply  omissions  made  by  such  officers. 
Session  Laws  1899,  p.  299,  §  18.  This  provision  of  the 
statute,  it  seems  to  us,  was  intended  to  enable  the  courts 
to  correct  just  such  omissions  as  were  made  by  the  treas- 
urer in  this  instance.  It  was  intended  to  put  it  in  the 
power  of  the  court  on  the  hearing  of  a  tax  foreclosure 
suit  to  render  judgment  as  the  evident  justice  of  the 
case  required;  that  is,  it  was  intended  that  the  courts 
should  inquire  into  the  merits  of  complaints  made  against 
tax  proceedings,  and  allow  them  to  prevail  only  when  the 
matters  complained  of  operated  to  the  injury  of  the  com- 
plaining party,  and  is  incurable  by  any  judgment  that 
can  be  entered  in  the  foreclosure  proceedings.  The  latter 
difficulty  is  not  present  in  this  case.  The  lower  court 
found  as  a  fact,  and  the  finding  is  unchallenged  in  this 
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court>  that  the  appellant's  half  of  the  block  was  of  greater 
value  than  the  other  half,  while  the  tax  levied  against  it 
was  equally  divided.  No  injury,  therefore,  was  done  the 
appellants  by  the  division ;  and  we  think  that,  if  effect  is 
to  be  given  to  this  section  of  the  statute,  the  proceedings 
ought  not  to  be  set  aside. 

But  why  may  not  the  proceedings  be  sustained  on 
broader  grounds.  The  state  had  power  to  levy  the  tax 
originally,  and  power  to  more  specifically  apportion  it  af- 
ter it  was  levied.  By  its  final  action  it  has  charged  the 
land  with  no  more  than  its  just  share  of  the  public  tax. 
It  has  violated  no  constitutional  right  of  the  appellants. 
Before  declaring  the  lien  of  the  tax  irrevocable,  it  has 
given  them  their  day  in  court,  where  they  had  the  op- 
portunity to  dispute  every  question  going  to  the  right  and 
power  of  the  sate  to  charge  the  property  with  the  tax. 
Despite  this  opportunity,  it  has  not  been  shown  that  the 
property  has  been  charged  with  a  single  dollar  that  it 
ought  not,  in  justice  and  right,  to  be  charged  with.  Surely, 
where  these  conditions  appear,  the  courts  ought  not  to 
declare  the  tax  void  because  of  the  mere  omission  of  a 
ministerial  officer  to  perform  a  statutory  duty.  When  a 
tax  is  declared  void,  the  effect  is  always  to  release  certain 
property  of  its  just  proportion  of  the  public  taxes,  and 
unjustly  increase  that  of  other  property.  On  the  plain- 
est principles  of  equity  and  justice,  therefore,  the  courts 
ought  to  insist  that  a  showing  of  injury  incapable  of  be- 
ing corrected  be  made,  before  it  declares  the  tax  void. 
We  think  the  judgment  should  stand  affirmed,  and  it  is 
so  ordered. 

Mount,  Hadley,  Anders  and  Dunbar,  JJ.,  concur. 
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Albert  E.  Jones.,  Appellant,  v.  Western  Manufactur- 
ing Company  et  ah,  Respondents. 

PLEADINGS  —  AMENDMENTS. 

It  is  proper  to  allow  an  answer  to  be  amended  to  correspond 
with  the  proofs  after  a  case  has  been  appealed  and  remanded  foj 
a  new  trial. 

WITNESSES  —  CROSS-EXAMINATION. 

Cross-examination  relating  to  matters  not  touched  upon  in 
chief  is  properly  excluded. 

EVIDENCE REBUTTAL  —  REPEATING  QUESTIONS. 

The  refusal  to  permit  the  witness  on  rebuttal  to  answer  a 
question  the  second  time  does  not  require  a  reversal. 

CORPORATIONS  —  STOCKHOLDERS. 

A  person  is  not  a  stockholder  in  a  company  when  he  assigns 
his  stock  to  another  for  the  purpose  of  selling  the  same  along 
with  other  stock  within  ninety  days,  where  the  same  is  actually 
sold  within  the  period  to  an  innocent  purchaser. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.     Affirmed. 

Frank  H.  Graham,  for  appellant. 

Govnor  Teats,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Fuixerton,  C.  J. — This-action  was  before  this  court 
at  a  former  session,  and  will  be  found  reported  in  27 
Wash.  136  (67  Pac.  586)  where  will  be  found  also  a  full 
statement  of  the  case.  After  the  remittitur  went  down  on 
the  former  appeal,  a  trial  was  had  of  the  cause  upon  its 
merits,  resulting  in  a  judgment  for  the  respondents.  This 
appeal  is  from  that  judgment. 

The  appellant  complains  that  the  court  erred  in  per- 
mitting the  respondents  to  amend  their  answer  after  the 
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cause  had  been  remanded  by  this  court  for  trial  on  its 
merits,  and  also  that  it  erred  in  the  admission  and  exclu- 
sion of  evidence.  The  amendment  made  to  the  answer  was 
one  proper  under  the  circumstances,  as  it  tended  to  make 
it  correspond  with  the  proofs.  Nor  did  it  come  too  late. 
The  Code  allows  an  amendment,  when  necessary  for  the 
furtherance  of  justice,  at  any  stage  of  the  proceedings; 
and  an  amendment  may  be  had  after  a  cause  has  been 
appealed  to  this  court  and  remanded  for  a  new  trial,  as 
well  as  on  the  original  trial  of  the  cause.  The  objections 
to  the  exclusion  of  evidence  are  equally  without  merit. 
The  question  propounded  to  the  witness  Dixon  on  cross- 
examination  related  to  matters  not  touched  upon  by  him 
while  giving  his  testimony  in  chief,  and  the  objection 
thereto  was  properly  sustained  on  the  ground  that  it  was 
not  proper  cross-examinati6n.  The  question  asked  the 
appellant  in  rebuttal,  namely,  "Was  the  note  given  you  by 
Phillips  ever  paid  ?"  Was  answered  in  the  negative  by  the 
witness  when  on  the  stand  testifying  for  himself  while 
presenting  his  case  in  chief.  The  refusal  of  the  court  to 
permit  the  witness  to  answer  the  question  a  second  time 
does  not  require  that  the  case  be  remanded  for  further 
evidence.  The  errors  relating  to  the  admission  of  evidence 
need  no  consideration  further  than  to  say  that  the  court 
will,  when  examining  the  issues  of  fact,  look  only  to  that 
which  was  properly  admitted. 

The  principal  question  is,  is  the  appellant  a  stockholder 
in  the  respondent  corporation  ?  The  trial  court  found  that 
he  is  not  such  a  stockholder,  and  we  think  the  finding  is 
supported  by  the  weight  of  the  evidence.  It  appears  that 
the  appellant,  shortly  after  the  respondent  The  Western 
Manufacturing  Company  was  incorporated,  purchased 
five  shares  of  its  capital,  which  he  afterwards  transferred 
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to  the  defendant  Phillips.  He  testified  that  the  transfer 
was  not  an  absolute  sale,  but  only  for  the  purpose  of  en- 
abling Phillips  to  sell  the  same  along  with  certain  stock 
of  his  own,  which  he  represented  himself  as  being  desirous 
of  selling,  and  that  the  sale  was  to  have  been  made  by 
Phillips  within  ninety  days  from  the  date  of  the  transfer ; 
that  at  the  end  of  that  time  he  revoked  Phillips'  authority, 
and  demanded  a  return  of  the  shares,  which  was  refused 
him  both  by  Phillips  and  by  the  corporation,  to  whom,  he 
says,  Phillips  claimed  to  have  assigned  them.  Phillips,  on 
the  other  hand,  testified  that  he  was  an  absolute  purchaser 
of  the  shares.  Moreover,  he  testified  that  he  did  sell  them, 
prior  to  the  expiration  of  the  ninety  days  testified  to  by 
the  appellant,  to  a  Florence  Gawley,  for  a  valuable  con- 
sideration, namely,  $480;  and  in  this  he  is  corroborated 
by  the  testimony  of  the  purchaser,  her  husband,  and  Phil- 
lips' receipts  for  the  purchase  price,  which  was  paid  in 
installments.  This  being  true,  the  appellant  cannot  claim 
to  be  a  stockholder  in  the  corporation,  even  if  we  accept 
his  version  of  the  transfer  to  Phillips  as  the  true  one. 
Confessedly,  Phillips  had  a  right  to  sell  the  stock  at  any 
time  during  the  period  of  ninety  days,  and  his  sale  and 
transfer  of  the  same  during  that  time  would  pass  an  abso- 
lute title,  whether  the  purchaser  knew  of  his  relations  to 
the  stock  or  not,  unless,  of  course,  the  sale  was  made  for 
the  purpose  of  defrauding  the  owner,  and  the  purchaser 
had  knowledge  of  and  participated  in  that  fraud.  Of 
fraud,  however,  there  is  nothing  in  the  present  record. 

The  judgment  is  affirmed. 

Mount,  Hablet  and  Dunbak,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 
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Rand,  McNali/y  &  Co.,  Appellant,  v.  W.  G.  Habtkawft 
et  ah.  Respondents. 

SCHOOLS TEXT    BOOKS  —  CONTRACT    OF    STATE    BOARD  —  CHANGE    OF 

COURSE  OF  STUDY. 

After  the  state  board  of  education  has  adopted  a  series  of  text 
books,  and  prescribed  a  course  of  study,  and  made  a  contract  with 
a  publisher  for  the  use  of  its  books  for  five  years  in  certain 
grades  of  the  public  schools,  a  county  board  will  be  enjoined  from 
so  changing  the  course  of  study  for  such  grades  that  approxi- 
mately twenty  per  cent,  less  students  in  the  schools  of  a  city  will 
use  such  books  during  the  year. 

SAME  —  REVIEWING  STATE  BOARD  OF  EDUCATION. 

The  fact  that  such  course  of  study  was  inadvisable  is  imma- 
terial, and  the  courts  cannot  review  the  action  of  the  state  board 
except  for  fraud. 

SAME — STATUTES  —  IMPAIRING  OBLIGATION  OF  CONTRACT. 

.  The  contract  of  the  state  board  of  education  for  the  purchase 
of  school  books  for  a  period  of  five  years  cannot  be  impaired  by 
subsequent  legislation. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Taixman,  Judge.    Reversed. 

Bollinger,  Ranald  &  Battle  and  Vance  &  Mitchell,  for 
appellant. 

W.  T.  Scott  and  D.  C.  Conover,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  case  was  once  before  in  this  court 
on  another  appeal.  The  opinion  rendered  at  that  time  will 
be  found  reported  in  29  Wash.  591  (70  Pac.  77).  Refer- 
ence is  hereby  made  to  that  opinion  for  a  full  statement 
of  the  issues  involved  in  the  case.  Respondents  had  an- 
swered, admitting  the  change  in  the  use  of  the     school 
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books  as  provided  by  appellant's  contract  with  the  state, 
as  alleged  in  the  complaint.  The  change  consisted  in  with- 
drawing entirely  from  use  in  the  first  year  of  the  schools 
the  book  called  "Lights  to  Literature,  Book  1,"  required 
by  the  contract  to  be  used  in  said  year,  and  in  transferring 
said  book  to  the  second  year  for  use  therein.  The  book 
provided  by  the  contract  for  the  second  year  was  in  like 
manner  transferred  to  the  third  year  for  use  therein.  In 
the  same  manner  the  books  provided  by  the  contract  for 
use  in  the  several  grades  from  one  to  six,  inclusive,  were 
each  transferred  to  the  next  succeeding  grade,  thus  leaving 
the  first  grade  without  the  use  of  any  of  appellant's  read- 
ers, and  establishing  their  use  in  the  seventh  grade,  which 
was  not  included  in  the  contract.  Appellant  by  its  com- 
plaint sought  an  injunction  against  respondents  to  prevent 
them  from  continuing  the  change  of  books  as  above 
stated,  and  alleged  that  it  was  materially  damaged  by  such 
change.  The  answer,  however,  alleged  that  the  readers 
were  still  used  in  the  same  number  of  grades  as  provided 
by  the  contract,  and  that  the  adoption  and  use  of  the 
books  as  changed  has  not,  and  will  not,  decrease  or  lessen 
the  sales  of  any  book  or  books  contracted  to  be  furnished 
by  appellant.  Appellant  demurred  generally  to  the  affirm- 
ative matter  contained  in  the  answer  and  the  demurrer 
was  overruled.  Appellant  then  elected  to  stand  upon  its 
demurrer  and  declined  to  plead  further.  The  court  there- 
upon entered  judgment  denying  the  injunction  and  dis- 
missing the  action.  This  court  held  that  the  demurrer  was 
properly  overruled,  on  the  ground  that  the  answer  alleged 
that  no  actual  damage  had  accrued  or  would  accrue  to  ap- 
pellant by  reason  of  the  acts  of  respondents  alleged  in  the 
complaint.  It  was  our  view  that  a  court  of  equity  should 
not  interfere  by  injunction  on  behalf  of  one  who  is  merely 
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nominally  damaged,  and  that  the  wrong  asserted  must  be 
more  than  a  mere  technical  or  inconsequential  one  to 
warrant  equitable  interference.  After  so  holding,  the  for- 
mer opinion  concluded  as  follows : 

"However,  in  view  of  the  extensive  field  covered  by  this 
contract,  involving  as  it  does  the  school  districts  through- 
out the  entire  state,  and  in  view  of  the  further  fact  that  the 
principles  here  involved  may  apply  to  other  similar  con- 
troversies that  may  possibly  arise,  we  believe  it  may  be 
in  the  interest  of  all  concerned,  and  may  tend  to  lessen  the 
number  of  such  controversies,  if  this  case  shall  be  heard 
upon  proofs,  should  the  appellant  so  desire.  We  there- 
fore instruct  the  lower  court  to  grant  appellant  a  reason- 
able time  to  further  plead  to  the  answer  and  submit 
proofs,  if  it  so  desires;  in  which  case  the  judgment  en- 
tered shall  be  vacated,  but  otherwise  it  shall  stand 
affirmed." 

It  is  not  usual  to  remand  a  case  for  further  proceed- 
ings, as  the  record  stood  upon  the  former  appeal ;  but  the 
reasons  therefor  as  quoted  above  we  believed  were  sufficient 
to  justify  such  a  course.  Upon  the  return  of  the  case  to 
the  superior  court  appellant  replied  to  the  answer  and  de- 
nied the  averments  thereof,  that  the  change  of  books  would 
not  lessen  the  number  of  sales  and  that  appellant  has  not 
been  and  will  not  be  damaged  thereby.  Upon  the  issues 
joined,  as  outlined  in  the  former  opinion  and  as  further 
indicated  herein,  the  cause  came  on  for  trial  before  the 
court  without  a  jury.  Proofs  were  submitted,  and  the 
court  rendered  judgment  for  respondents  and  dismissed 
the  case.    It  is  now  here  upon  appeal  from  said  judgment. 

At  the  trial  it  was  stipulated  between  the  parties  that 
during  the  school  year  beginning  July  1,  1901,  and  end- 
ing June  30,  1902,  pupils  were  enrolled  in  the  public 
schools  of  King  county,  exclusive  of  the  city  of  Seattle,  for 
the  several  grades  or  years  as  follows :    For  the  first  year 
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of  said  schools,  the  number  of  2,082;  for  the  second 
year,  1,288;  for  the  third  year,  1,434;  for  the  fourth 
year,  1,238 ;  for  the  fifth  year,  1,044 ;  for  the  sixth  year, 
743 ;  for  the  seventh  year,  584,  and  for  the  eighth  year, 
440.  An  examination  of  the  above  figures  shows  that  the 
total  number  of  pupils  enrolled  in  the  first  six  grades 
or  years  was  7,829.  It  will  be  observed,  by  reference  to 
the  former  opinion  in  this  case,  that  the  state  board  of 
education,  $s  it  was  authorized  by  law  to  do,  adopted  a 
series  of  text  books  for  use  in  the  public  schools  of  the 
state  and  prescribed  a  course  of  study  for  use  in  said 
schools.  Having  adopted  appellant's  readers  for  use  in 
the  first  six  years  of  the  schools,  it  follows  that,  if  that 
adoption  had  been  followed  in  the  schools  of  King  county, 
at  least  approximately  the  number  of  pupils  enrolled  for 
the  year  above  mentioned  must  have  used  appellant's  books 
during  that  year.  Under  the  change  that  was  made  by 
respondents,  the  use  of  appellant's  books  was  discarded  for 
the  entire  number  of  2,082  enrolled  in  the  first  year. 
Under  the  plan  of  excluding  the  books  from  the  first 
grade  and  including  them  in  the  seventh,  we  find  the  total 
enrollment  for  the  year  from  the  second  to  the  seventh 
grades,  inclusive,  was  6,331.  The  grades  from  one  to 
six,  inclusive,  for  the  year  mentioned,  therefore,  had  an 
enrollment  of  1,498  more  pupils  than  those  from  two  to 
seven,  inclusive.  While  the  above  figures  may  not  be  ac- 
cepted as  absolutely  accurate  in  determining  the  effect  of 
the  change  of  books  upon  appellant's  contract,  yet  we  see 
no  reason  why  they  do  not  indicate  approximately  the 
relative  number  of  pupils  enrolled  in  the  different  grades 
from  year  to  year.  The  relative  enrollment  must  also 
indicate  the  relative  number  of  appellant's  books  that  will 
be  used  by  the  pupils,  if  its  contract  with  the  state  shall 
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remain  operative  as  made.  The  loss  of  sales  indicated 
by  the  above  figures  is  about  twenty  per  cent,  and  its 
effect  upon  the  value  of  a  contract  of  the  magnitude  of  the 
one  involved  here  amounts  to  such  serious  impairment  as 
we  think  warrants  a  court  of  equity  in  interfering  to  pre- 
vent such  impairment. 

At  the  trial  below  the  court  heard  evidence  in  behalf 
of  respondents  as  to  the  advisability  of  using  appellant's 
reader  in  the  first  year  of  the  schools.  The  evidence  was 
to  the  effect  that  the  reader  is  too  deep  for  use  in  that 
grade,  and  that  by  the  use  of  another  more  rapid  and 
effective  results  may  be  obtained  for  the  pupils.  We 
think  this  evidence  was  immaterial.  The  legislature  first 
lodged  the  power  in  the  state  board  of  education  to  de- 
termine what  books  should  be  used,  and  to  enter  into  con- 
tract in  behalf  of  the  state  with  publishers  to  furnish 
them.  In  delegating  such  power  to  the  state  board  of  ed- 
ucation, the  legislature  undoubtedly  intended  that  the 
members  of  the  board  should  be  accomplished  educators 
and  learned  in  the  modern  methods  of  teaching..  The 
courts  cannot  say  that  they  were  not  such,  and  that  their 
judgment  was  inferior,  when  contractual  rights  are  in- 
volved, and  where  it  is  merely  a  question  of  difference  in 
opinion  between  educators  as  to  the  wisdom  of  their  selec- 
tion of  text  books.  If  the  selection  and  adoption  of  books 
by  the  board  were  involved  in  actual  fraud  on  the  part  of 
the  parties  to  a  contract,  and  if  fraud  were  an  issue,  then, 
perhaps,  the  courts  might  consider  the  character  of  the 
books  adopted,  in  so  far  as  it  might  tend  to  show  the 
gross"  neglect  of  duty  and  a  failure  to  exercise  the  ordi- 
nary judgment  common  to  reasonable  men.  Such  an  is- 
sue is  not  before  us. 

Eespondents  are  acting  under  what  they  claim  to  be 
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the  authority  of  a  legislative  act  passed  after  the  appel- 
lant's contract  was  made.  The  contract  was,  however,  a 
valid  one  when  made,  and  by  its  terms  was  to  continue  in 
operation  for  the  period  of  five  years  from  and  after 
September  1,  1900.  We  said  before  in  this  case  that  "the 
contract  must  be  held  to  be  a  valid  one,  and  it  must  not 
be  impaired  by  any  subsequent  legislative  enactment,  or 
by  the  action  of  any  board  proceeding  by  authority  of 
such  subsequent  legislation."  The  duty  of  courts  to 
guard  the  sacredness  of  contracts  is  too  well  established 
and  understood  to  require  comment  here.  The  stability 
and  effectiveness  of  business  transactions  must  largely  de- 
pend upon  this  security.  It  is  not  for  us  to  exercise  our 
judgment,  and  say  that  a  wiser  contract  might  have  been 
made;  but  it  is  our  duty  to  enforce  valid  contracts  as 
made  by  those  lawfully  authorized  to  make  them. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  grant  the  injunction 
prayed, 

Fulxebton,  0.  J.,  and  Mount  and  Andebs,  JJ., 
concur. 


[No.  4689.     Decided  July  29.  1903.] 

R.  B.  Tolsma,  Respondent,  v.  George  B.  Adaie  et  al., 
Appellants. 

LANDLORD  AND  TENANT  —  UNLAWFUL  DETAINER  —  KEBQEB  OP  ESTATES. 

Where  the  lessee  of  a  building  sublets  the  second  and  third 
floors  for  the  whole  of  the  term  of  several  years  for  $50  a  month, 
and  subsequently  the  second  floor  is  surrendered  by  the  sub- 
tenant, who  then  pays  $20  per  month,  and  the  sub-tenant  testifies 
that  it  was  only  a  temporary  surrender  until  he  had  use  for 
it,  while  his  landlord  testifies  that  it  was  an  absolute  surrender 
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and  claims  a  merger,  a  verdict  of  restitution  in  favor  of  the  sub- 
tenant and  damages  for  detention  resolves  the  question  in  his 
favor,  and  there  could  be  no  merger  of  estates  by  the  tem- 
porary surrender. 

SAME. 

There  was  no  merger  in  law,  because  there  was  an  inter- 
mediate estate,  retained  by  the  sub-tenant,  who  did  not  yield 
his  whole  estate,  but  only  carved  out  a  lesser  estate,  a  tenancy 
from  month  to  month  for  a  limited  time. 

SAME. 

The  fact  that  the  tenant  ceased  to  pay  the  $50  per  month,  Is 
not  conclusive  as  to  the  merger,  and  the  fact  that  he  continued 
to  pay  one-half  the  water  rent  of  the  whole  building  is  argu- 
mentative support  for  his  contention  that  there  was  no  merger. 

Appeal  from  Superior  Court,  King  County — Hon. 
Abthitb  E.  Griffik,  Judge.    Affirmed. 

I.  D.  McCutcheon  and  Peters  &  Powell,  for  appellants: 

When  the  lesser  and  greater  estates  meet  without  any 
intermediate  estate  there  is  a  merger,  and  a  person  cannot 
be  at  the  same  time  both  landlord  and  tenant  of  the  same 
premises.  2  Taylor,  Landlord  &  Tenant  (8th  ed.),  §  502; 
Wood,  Landlord  &  Tenant,  §  505.  Williams  v.  Jones,  1 
Bush,  621 ;  Grimman  v.  Legge,  8  B.  &  C.  324 ;  Auer  v. 
Penn,  99  Pa.  St.  370;  Logan  v.  Anderson,  2  Doug. 
(Mich).  101. 

There  was  a  surrender  of  the  second  story.  Lyon  v. 
Reed,  13  Mees.  &  W.  285;  DiUs  v.  Stobie,  81  HI.  202; 
Talbot  v.  Whipple,  14  Allen,  177 ;  Taylor,  Landlord  & 
Tenant  (8th  ed.),  §  515;  Wood,  Landlord  &  Tenant,  §§ 
495,  497. 

A  lease  for  a  term  of  years  may  be  terminated  by  the 
landlord's  resuming  control  with  the  tenant's  consent 
Williams  v.  Jones,  1  Bush,  621 ;  Donhersley  v.  Levy,  38 
Mich.  55;  Logan  v.  Anderson,  2  Doug.     (Mich).     101; 
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Baker  v.  Pratt,  15  111.  568 ;  Welcome  v.  Hess,  90  CaL 
507 ;  Gray  v.  Kaufman  Dairy,  etc.,  Co.,  162  N.  Y.  388 
(49  L.  R  A.  580) ;  Lamson  Consol.  Store  Service  Co.  v. 
Bowland,  114  Fed.  639. 

All  the  foregoing  propositions  are  upheld  by  the  fol- 
lowing: Smith  v.  Pendergast,  26  Minn.  318;  Stobie  v. 
DiUs,  62  111.  432 ;  Mitchell  v.  Blossom,  24  Mo.  App.  48 ; 
Martin  v.  Stearns,  52  Iowa,  345 ;  Bedford  v.  Terhune,  30 
N.  Y.  453 ;  Auer  v.  Penn,  99  Pa.  St.  370 ;  Hill  v.  Rob- 
inson, 23  Mich.  24;  Welcome  v.  Hess,  25  Am.  St  Rep. 
145. 

Bollinger,  Ronald  &  Battle  (A.  J.  Tennant,  of  counsel), 
for  respondent 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondent 
against  appellants  to  recover  possession  of  the  second  story 
of  the  building  designated  as  No.  309  Occidental  avenue, 
in  the  city  of  Seattle,  which  it  is  alleged  is  unlawfully 
detained  by  appellants.  The  cause  was  tried  before  a  jury 
and  a  verdict  was  returned  that  respondent  is  entitled  to 
restitution  of  the  premises,  and  to  recover  damages  in  the 
sum  of  $270.  Appellants  moved  for  a  new  trial,  which 
was  denied,  and  judgment  was  entered  in  accordance  with 
the  verdict.  The  case  is  now  before  this  court  on  appeal 
from  said  judgment 

The  facts  are  substantially  as  follows:  The  building 
which  contains  the  floor  in  question  is  a  three-story  brick 
structure  having  also  a  basement  floor.  On  October  30, 
1899,  the  New  England  Northwestern  Investment  Com- 
pany was  the  owner  of  the  property,  and  on  said  date  the 
said  company,  in  writing,  leased  the  entire  building  to 
respondent  for  a  term  of  two  and  one-half    years    from 
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November  1,  1899.  The  lease  contained  a  provision,  giv- 
ing to  respondent,  as  leasee,  the  option  to  continue  the 
lease  upon  the  same  terms  for  an  additional  period  of  two 
and  one-half  years.  On  December  4,  1899,  respondent, 
with  the  consent  of  the  lessor,  assigned  said  lease  to  George 
H.  Adair.  The  assignee  took  said  assignment  for  the  use 
and  benefit  of  appellants  as  partners.  The  assignment 
was  made  by  respondent  having  in  view  the  fact  that  his 
business  required  the  use  of  no  more  of  said  building 
than  the  second  and  third  floors,  and  the  partnership 
composed  of  appellants  desired  to  use  and  occupy  the  first 
floor  and  the  basement  for  their  business.  It  was,  there- 
fore, agreed  that  for  certain  purposes  of  convenience,  not 
necessary  here  to  state,  respondent  should  assign  the  lease 
to  the  entire  building  and  should  at  the  same  time  receive 
for  himself  from  the  assignee  a  lease  for  the  second  and 
third  floors  of  the  building  for  the  same  term,  including 
also  the  additional  term  under  the  option  as  covered  by 
the  main  lease.  The  rent  to  be  paid  by  respondent  for 
said  two  floors  was  $50  per  month,  and  he  was  also  to 
pay  one-half  the  water  rates  for  the  building.  The  as- 
signee of  the  main  lease,  in  behalf  of  appellants,  made  to 
respondent  a  lease  in  writing  of  the  above  import,  and 
respondent  continued  in  possession  of  the  second  and  third 
floors  as  a  sub-tenant  of  appellants,  and  regularly  paid 
them  the  stipulated  rent  of  $50  per  month,  and  also  one- 
half  the  water  rates  for  the  building.  This  arrangement 
continued  for  some  time,  and  during  a  part  of  the  time  re- 
spondent leased  the  second  floor  to  others.  Inasmuch  as 
respondent  did  not  have  continual  use  for  the  second  floor 
in  his  own  business,  appellants  desired  to  procure  its  use 
for  their  business.  After  some  negotiations  an  arrange- 
ment was  verbally  effected,  by  which. appellants  were  to 
occupy  the  second  floor.      Respondent    first    valued    the 
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monthly  rental  of  the  floor  at  $35,  but  finally  agreed  upon 
$30,  and  under  the  new  arrangement  he  paid  to  appel- 
lants $20  per  month  and  one-half  the  water  rates  for  the 
building.  The  latter  sum,  it  will  be  observed,  was  the 
amount  left  of  the  monthly  rental  paid  by  respondent  to 
appellants  under  his  written  lease  from  them  for  both 
the  second  and  third  floors,  after  deducting  the  $30  for 
the  use  of  the  second  floor  by  appellants.  Here  arises  the 
difference  between  the  parties  upon  which  this  action  is 
founded.  It  will  be  remembered  that  respondent's  sub- 
lease from  appellants  for  the  two  upper  floors  covered  the 
entire  term  of  the  main  lease  for  the  whole  building, 
which  was  then  held  by  appellants.  Respondent  testified, 
in  effect,  that  as  he  had  no  immediate  use  for  the  second 
floor,  it  was  agreed  that  appellants  could  occupy  it  upon 
the  terms  above  stated  until  such  time  as  he  desired  it  for 
his  own  use.  He  therefore  contends  that  appellants  be- 
came his  tenants  from  month  to  month  for  the  second  floor. 
One  of  the  appellants,  upon  the  other  hand,  testified  that 
nothing  was  said  by  respondent  about  their  occupying 
said  floor  until  such  time  as  he  desired  it,  and  appellants 
contend  that  there  was  an  absolute  surrender  to  them  of 
respondent's  estate  in  the  second  floor,  and  that,  since  they 
held  the  greater  estate — the  lease  for  the  whole  building — 
the  smaller  estate  thereby  was  merged  in  the  greater.  Res- 
pondent's business  having  enlarged  so  that  he  desired  to 
re-occupy  the  second  floor,  he  proceeded  upon  the  theory 
that  appellants  were  his  tenants  for  said  floor,  and  gave 
them  notice  that  the  tenancy  was  terminated.  They  re- 
fused to  surrender  possession,  and  this  suit  followed. 

The  verdict  of  the  jury  amounts  to  a  finding  that  res- 
pondent's contention  as  to  the  facts  is  correct.  Under  that 
theory  there  could  have  been  no  merger.    A  smaller  estate 
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was  simply  carved  out  of  respondent's  estate,  and  was 
held  for  the  time  being  by  appellants.  Appellants  urge 
that  respondent's  position  is  untenable,  in  that  it  makes 
him  both  tenant  and  landlord  of  his  landlord.  He  did  not, 
however,  undertake  to  become  landlord  of  the  entire  estate 
which  he  held  as  a  tenant,  but  only  of  a  portion  thereof,  and 
he  did  not  surrender  his  entire  estate  in  any  portion  of  his 
tenancy.  It  is  true,  he  was  the  tenant  of  appellants,  hold- 
ing an  estate  that  included  the  two  upper  floors  of  the 
building,  but  it  cannot  be  doubted  that  he  could  have 
created  a  smaller  estate  out  of  the  one  held  by  him  by 
sub-letting  to  a  third  party.  Holding,  as  he  did,  a  definite 
estate  for  a  given  time,  we  see  no  reason  why  he  could 
not  grant  to  appellants  a  smaller  one  therefrom,  reserving 
some  estate  in  himself,  in  the  same  manner  he  might  have 
done  to  another  person.  ^Respondent's  position  upon  the 
facts  demolishes  the  theory  of  a  merger,  since  the  estate 
granted  to  appellants  under  respondent's  testimony  was  a 
limited  one,  and  was  not  a  surrender  of  the  whole  estate. 
It  did  not  include  the  whole  of  respondent's  estate  in  the 
second  floor  of  the  building,  but  was  limited  to  such  time 
as  he  should  choose  to  end  it.  Since  respondent  did  not 
yield  his  entire  estate  in  the  second  story,  he  therefore  had 
a  reversionary  interest  therein,  with  the  right  to  enter  into 
the  enjoyment  of  the  same  at  any  time  when  he  chose  to 
terminate  appellant's  estate,  which  was  a  tenancy  from 
month  to  month  only.  At  law  the  rule  as  to  merger  is 
more  inflexible  than  in  equity,  the  latter  having  more  re- 
gard for  the  intention  of  the  parties  and  the  injustice  that 
might  follow  from  permitting  a  merger.  But  at  law  the 
rule  is  that,  where  a  greater  and  lesser  estate  coincide  and 
meet  in  the  same  person  and  in  the  same  right,  without 
any  intermediate  vested  estate,  the  lesser  is  immediately 
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annihilated,  and  is  said  to  be  merged.  20  Am.  &  Eng. 
Enc.  Law  (2d  ed.),  588;  Anderson's  Law  Dictionary, 
671;  2  Bouvier's  Law  Dictionary  (Rawle's  Revision), 
400,  401.  The  above  definition  is  elementary,  and  has 
been  followed  generally  by  the  authorities,  which  it  seems 
pnneeessary  to  cite  here.  It  will  be  observed  that  one 
element  necessary  to  create  a  merger  is  that  there  shall  be 
no  intermediate  estate  between  the  two  that  have  come  to- 
gether in  the  same  person.  Under  the  facts  here,  as  they 
must  have  been  found  by  the  jury,  there  was  such  inter- 
mediate estate.  Respondent  did  not  yield  his  whole  estate 
in  the  second  story,  and  that  which  he  retained  became 
intermediate  between  what  he  did  yield  and  the  greater 
estate  held  by  appellants.  There  was,  therefore,  no  mer- 
ger. If  respondent  had  assigned  or  surrendered  to  appel- 
lants his  entire  leasehold  estate  for  the  entire  term  of  his 
lease,  then  there  would  have  been  no  intermediate  estate, 
and  a  merger  would  have  resulted.  The  same  might  also 
have  been  true  of  the  second  story  if  he  had  surrendered 
his  entire  estate  therein. 

It  is  argued  by  appellants  that  after  they  began  to  oc- 
cupy the  second  floor  the  respondent  ceased  to  pay  them 
rent  for  any  but  the  third  floor,  and  that  this  fact  shows 
that  he  surrendered  the  second  floor.  Respondent,  upon 
the  other  hand,  claims  that  since  he  was  obligated  under 
his  lease  to  pay  appellants  $50  per  month,  and  they,  un- 
der their  sub-lease,  were  to  pay  him  $30  per  month,  it  was 
agreed  that,  to  avoid  a  double  payment,  the  one  account 
should  offset  the  other  each  month  to  the  extent  of  $30, 
and  that  he  should  monthly  pay  the  difference  of  $20. 
This  method  he  says  was  pursued  for  mere  convenience  in 
adjustment  of  accounts.  The  fact  as  to  the  method  of  pay- 
ment is  in  no  sense  conclusive  against  respondent,  and  the 
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jury  have  determined  it  in  his  favor.  A  further  fact  in 
connection  with  the  payment  may  be  said  to  weigh  in 
respondent's  favor.  After  he  sub-let  to  appellants,  he  con- 
tinued to  pay  the  same  water  rates  he  had  previously  paid; 
that  is  to  say,  one-half  the  rates  for  the  entire  building. 
Appellants  occupied  the  basement  and  two  other  floors  of 
the  building,  while  respondent  occupied  but  a  single  floor. 
If  appellants  were  not  respondent's  tenants  for  the  second 
floor,  and  if  the  latter  had  absolutely  surrendered  it,  then 
the  former  stood  in  the  position  of  holding  an  estate  in 
three  floors  of  the  building,  while  the  latter  held  but  one, 
and  yet  he  paid  the  same  water  rates  as  those  whose  es- 
tate covered  three  times  the  space  of  his  own.  This  is 
not  a  conclusive  fact  one  way  or  the  other,  but  it  may  be 
urged  as  at  least  argumentative  in  favor  of  respondent's 
position,  wherein  he  claims  that  appellants  were  his  ten- 
ants for  the  second  floor,  and  that  he  provided  the  water 
service  of  that  floor  for  their  use.  All  these  facts  have 
been  resolved  by  the  jury  against  appellants.  Some  com- 
plaint is  made  of  the  court's  instructions,  but  we  think 
they  correctly  and  pointedly  stated  the  law  applicable  to 
the  issues  as  joined. 

We  find  no  error,  and  the  judgment  is  affirmed. 

Fullerton,  C.  J.,  and  Mount,  Andebs  and  Dunbab, 
JJ.,  concur. 


[No.  4660.     Decided  July  30,  1903.] 

Archie  S.  Ash,  Appellant,   v.    Charlotte    Clark,   as 
Trustee,  Respondent. 

GAMBLING  —  CONTRACTS  —  VALIDITY  OF  CHECKS. 

A    check   issued    for    money   advanced    for    the    purpose   of 
gambling,  where  the  payee  wins  the  money,  is  void  between  the 
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parties,  under  Bal.  Code,  §  7267,  and  it  is  immaterial  whether  it 
was  won  before  or  after  it  was  advanced. 

SAME  —  PBOMISE    TO    PAY. 

The  subsequent  promise  of  the  loser  to  pay  invalid  checks 
given  for  money  lost  in  gambling  does  not  make  the  checks  valid 
in  the  hands  of  any  person  with  notice. 

SAME  —  EVIDENCE  —  H  ABM  LESS  ERROR. 

In  an  action  to  recover  on  checks  given  in  payment  of  money 
lost  in  a  gambling  game  with  G.,  the  introduction  in  evidence  of 
the  records  in  a  police  court  wherein  G.  was  convicted  of  con- 
ducting a  gambling  game,  is  harmless,  where  the  fact  was  not 
disputed  and  was  proven  beyond  question  by  other  competent 
evidence. 

EXECUTORS    AND    ADMINISTRATORS  —  CLAIMS    AGAINST    ESTATE  —  AFFI- 
DAVIT. 

A  claim  presented  to  an  administrator  for  allowance  must, 
under  Bal.  Code,  §  6229,  be  accompanied  by  the  original  affidavit 
of  the  claimant,  and  a  copy  of  the  affidavit  is  insufficient. 

GAMBLING  —  NEGOTIABLE  INSTRUMENTS  —  BONA  FIDE  HOLDER. 

In  an  action  by  an  assignee  of  checks  given  for  money  lost  in 
gambling,  the  jury  is  properly  instructed  that  the  plaintiff  can 
not  recover  if  he  knew,  when  he  purchased  the  checks,  of  the 
circumstances  under  which  they  were  given. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  R  Bell,  Judge.      Affirmed. 

James  Dawson  and  F.  E.  Langford,  for  appellant: 

The  statute  only  applies  to  securities  given  for  money 
after  it  has  been  lost.  Boughner  v.  Meyer,  40  Am.  Rep. 
139 ;  Shaw  v.  Clark,  43  Am.  Rep.  474 ;  Poorman  v.  Mills, 
39  Cal.  345 ;  Corbin  v.  Wachhorst,  73  Cal.  411 ;  Roberts 
v.  Blair,  16  Pac.  717;  Hoyt  v.  Cross,  14  K  E.  801; 
Kinney  v.  Hynds,  49  Pac.  403. 

The  statute  against  gaming  is  penal  and  should  not  be 
enlarged  by  intendment.  Sliaw  v.  Clark,  supra;  McBlair 
v.  Gibbes,  17  How.  232  (15  L.  ed.  132) ;  Armstrong  v. 
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Toler,  11  Wheat.  258  (6  L.  ed.  468) ;  State  v.  Wilson, 
9  Wash.  16;  State  v.  Rand,  12  Am.  Rep.  127. 

Negotiable  securities  for  money  lost  at  play  are  void 
in  the  hands  of  bona  fide  holders  only  when  so  expressly 
declared  by  statute.  Haight  v.  Joyce,  2  Cal.  64 ;  New  v. 
Walker,  9  N.  E.  386;  Vallett  v.  Parker,  6  Wend.  615; 
Somes  v.  Brewer,  2  Pick.  191  \Boughner  v.  Meyer,  5  Colo. 
71  (40  Am.  Rep.  139)  Printing  Co.  v.  Sampson,  19  Eq. 
462 ;  Smith  v.  Columbus  State  Bank,  9  Neb.  31-34 ;  Arm- 
strong v.  Toler,  11  Wheat.  258 ;  Olenn  v.  Farmer's  Bank 
70  N.  C.  191. 

The  maker  having  stated  that  the  checks  were  good 
and  he  would  pay  them,  the  purchaser  is  entitled  to  re- 
cover on  the  ground  of  estoppel.  1  Jones,  Evidence, 
§  277,  and  authorities  in  note  6 ;  Patton  v.  Barnett,  12 
Wash.  576;  Barlow  v.  Tacoma,  12  Wash.  32;  Moore  v. 
Brownfield,  10  Wash.  439 ;  Horn  v.  Cole,  12  Am.  Rep. 
Ill;  Weyh  v.  Boylan,  39  Am.  Rep.  669;  Plummer  v. 
Farmer's  Bank,  90  Ind.  386 ;  Vaughn  v.  Ferratt,  57  Ind. 
182 ;  Rose  v.  Hurley,  39  Ind.  82 ;  McCabe  v.  Raney,  32 
Ind.  309 ;  Cloud  v.  Whiting,  38  Ala.  57 ;  Lynch  v.  Ken- 
nedy, 34  K  Y.  151;  Downer  v.  Read,  17  Minn.  493; 
Tobey  v.  Cfiipman,  13  Allen,  123;  Quirk  v.  Thomas,  6 
Mich.  110;  16  Am.  &  Eng.  Enc.  Law,  p.  795,  subd.  3, 
and  authorities  cited  in  note  4 ;  21  Am.  &  Eng.  Enc.  Law 
(2d  ed.),  p.  588,  and  authorities  cited  in  notes  5  and  6; 
Haight  v.  Joyce,  2  Cal.  64;  New  v.  Walker,  9  N.  E.  386; 
Somes  v.  Brewer,  2  Pick.  191 ;  Boughner  v.  Meyer,  5 
Colo.  71  (40  Am.  Rep  139)  ;  Smith  v.  Columbus  State 
Bank,  9  Neb.  31,  34 ;  Glenn  v.  Farmer's  Bank,  70  N.  C. 
191 ;  Armstrong  v.  Toler,  11  Wheat.  258  (15  L.  ed.  132). 

Any  act  estopping  decedent,  also  estops  his  legal  repre- 
sentatives. McCabe  v.  Raney,  32  Ind.  30;  McBlair  v. 
Qibbes,  17  How.   232    (15   L.  ed.   132);  McDonald  v. 
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Lund,  13  Wash.  412;  Bangs  v.  Homick,  30  Fed.  97; 
English  v.  Young,  10  B.  Moxi.  141 ;  Grecdhouse  v.  Throck- 
morton, 7  J.  J.  Marsh.  16 ;  Jones  v.  Sevier,  13  Am.  Dec. 
218;  Haight  v.  Joyce,  2  Cal.  64;  Armstrong  v.  Toiler, 
11  Wheat.  258  (6  L.  ed.  468). 

The  question  as  to  the  consideration  for  the  checks  was 
one  of  fact  for  the  jury.  White  v.  Barber,  123  U.  S. 
392  (31  L.  ed.  243)  ;  West  v.  Marquar,  78  111.  App.  61; 
Kirkpatrick  v.  Adams,  20  Fed.  287. 

Money  loaned  to  pay  a  gambling  loss  may  be  recovered. 
Bangs  v.  Hornick,  30  Fed.  97 ;  Mitchell  v.  Catchings,  23 
Fed.  710;  Jones  v.  Sevier,  13  Am.  Dec.  218;  Haight  v. 
Joyce,  2  Cal.  64. 

Mere  knowledge  that  the  same  was  to  pay  a  gambling 
debt  does  not  preclude  a  recovery.  Mavlsby  v.  Wolf,  14 
Ind.  457 ;  David  v.  Ransom,  1  G.  Greene,  383 ;  14  Am.  & 
Eng.  Enc.  Law  (2d  ed.),  p.  643;  Sawyer  v.  Taggart,  14 
Bush,  727-734;  Wall  v.  Schneider,  59  Wis.  352-359; 
Clarke  v.  Foss,  7  Biss.  540-558 ;  Lowe  v.  Young,  59  Iowa, 
364-371 ;  Favor  v.  Philbrick,  7  K  H.  326. 

Sullivan,  Nuzum  &  Nuzum,  for  respondent : 

The  plaintiff  cannot  recover  if  he  took  any  active  part 
in  the  gambling  contract.  Oliphant  v.  Markham,  79  Tex. 
543  (15  S  .  W.  569) ;  Sondheim  v.  Gilbert,  117  Ind.  71 
(18  1ST.  E.  687,  5  L.  R.  A.  432)  ;  Irwin  v.  Williar,  110 
U.  S.  499  (28  L.  ed.  225)  ;  Embrey  v.  Jemison,  131  II. 
S.  336  (33  L.  ed.  172). 

He  was  a  holder  in  good  faith  without  notice.  Fuller 
v.  Hutchings,  10  Cal.  523;  Dunn  v.  National  Bank,  90 
N.  W.  1045 ;  Maine  Mile-Track  Association  v.  Hammond, 
87  N.  W.  135 ;  DrinkaU  v.  Movius  State  Bank,  88  K 
W.  724  (57  L.  R.  A.  341). 
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If  the  checks  were  void  the  maker's  promise  to  pay 
would  not  validate  them.  Standard  Furniture  Co.  v. 
Van  Alstine,  22  Wash.  670  (51  L.  K.  A.  889) ;  Reed 
v.  Johnson,  27  Wash.  42  (57  L.  R.  A.  404)  ;  Dunn  v. 
National  Bank,  90  K  W.  1045 ;  Morton  v.  Fletcher,  12 
Am.  Dec.  366. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  to  recover  upon  two 
checks  issued  by  one  James  Clark  in  his  life  time,  for 
$1,000  and  $500  respectively.  The  complaint  contains 
two  causes  of  action,  one  upon  each  check,  and  alleges, 
substantially,  that  the  checks  were  given  by  James  Clark, 
deceased,  to  defendant  Green,  and  by  Green  sold  and  de- 
livered to  plaintiff  in  due  course  of  business;  the  fail- 
ure of  Clark  to  pay;  his  death;  the  appointment  of  de- 
fendant Charlotte  Clark  as  executrix  and  trustee;  the 
presentation  of  the  checks  to  her  as  such  executrix  and 
trustee,  and  her  rejection  thereof.  Defendant  Green  did 
not  appear  in  the  case.  The  answer  of  Charlotte  Clark, 
executrix,  etc,  in  substance  denied  the  execution  and 
delivery  of  the  checks  for  value,  and  denied  the  assign- 
ment of  the  checks  to  plaintiff.  It  admits  the  death  of 
James  Clark,  the  making  of  the  will  alleged,  the  appoint- 
ment of  Charlotte  Clark  as  executrix  and  trustee  of  his  es- 
tate, and  the  non-payment  of  the  checks,  but  denies  the 
presentation  of  the  claim  to  her  as  required  by  law.  For 
a  further  and  separate  defense,  the  answer  alleges,  in  sub- 
stance that,  at  the  time  the  checks  were  issued,  James 
Clark,  deceased,  was  gambling  with  cards  for  money  at  a 
game  unlawfully  conducted  by  defendant  Green;  that 
the  checks  were  issued  by  said  James  Clark  and  deliv- 
ered to  said  Green  for  the  sole  and  only  consideration 
of  chips  and  money  to  be  used  and  which  were  used  by 
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said  Clark  in  gambling  at  said  game;  that  the  amount 
thereof  was  lost  by  said  Clark  thereat,  and  that  said 
checks  represent  money  lost  at  said  game  to  said  Green; 
and  that  plaintiff,  before  the  purchase  thereof,  had  notice 
and  knowledge  of  all  the  facte  stated,  and  is  not  a  holder 
thereof  in  good  faith.  In  reply  the  plaintiff  denied  the 
allegations  of  the  separate  answer,  and  further  alleged 
that  before  he  purchased  the  checks  he  inquired  of  James 
Clark,  deceased,  if  the  checks  were  good,  and  that  Clark 
thereupon  informed  him  that  they  were  good,  and  that 
he  would  pay  the  same.  Plaintiff,  relying  upon  the  said 
promise,  purchased  the  checks  for  value.  Upon  these  is- 
sues the  cause  was  tried  before  the  court  with  a  jury. 
The  jury  returned  a  verdict  in  favor  of  the  defendant. 
From  a  judgment  thereon,  plaintiff  appeals. 

The  errors  assigned  are  based  upon  the  refusal  of  the 
court  to  direct  a  verdict  for  the  plaintiff,  and  also  upon 
the  introduction  of  certain  evidence,  and  the  giving  and 
refusal  of  certain  instructions,  which  will  be  referred 
to  hereafter  in  this  opinion.  The  principal  question 
argued  by  the  appellant  is  based  upon  the  motion  for  a 
directed  verdict,  and  is  as  follows:  "Is  the  check  given 
for  money  advanced  to  the  maker  by  the  holder  thereof, 
which  the  holder  knows  will  be  used  to  gamble  with, 
void,  under  §  7267,  Bal.  Code,  between  the  original  par- 
ties to  the  transaction?"  It  is  not  necessary  to  decide 
the  exact  question  as  above  presented  in  this  case,  be- 
cause the  question  is  stated  more  strongly  in  favor  of  the 
appellant  than  the  facts  in  the  case  warrant  It  is  not 
disputed  that  James  Clark,  deceased,  issued  the  checks; 
that  the  defendant  Green  was,  at  the  time  the  checks 
were  issued,  conducting  a  gambling  game,  which  was  pro- 
hibited by  law;  that  the  money  was  advanced  by  Green 
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to  be  played  at  the  game;  and  that  it  was  so  played 
and  lost  by  Clark,  and  won  by  Green.  There  is  some  dis- 
pute in  the  evidence  as  to  whether  the  checks  were  given 
before  any  of  the  money  was  lost,  or  whether  a  part  there- 
of was  lost,  and  the  remainder  advanced  when  the  checks 
were  issued  during  the  progress  of  the  game.  But  assum- 
ing now  that  the  money  was  all  advanced  before  the  checks 
were  given,  the  question  is  as  follows :  Is  a  check  issued 
for  money  advanced  for  the  purpose  of  gambling,  where 
the  payee  wins  the  money,  void  between  the  parties.  Sec- 
tion 7267,  Bal.  Code,  is  as  follows: 

"All  notes,  bills,  bonds,  mortgages,  or  other  securities, 
or  other  conveyances,  the  consideration  for  which  shall 
be  money  or  other  tilings  of  value,  won  by  playing  at 
any  unlawful  game,  shall  be  void  and  of  no  effect  as  be- 
tween the  parties  to  the  same  and  all  other  persons,  ex- 
cept holders  in  good  faith  without  notice  of  the  illegality 
of  such  contract  or  conveyance." 

The  appellant  argues  that  the  statute  must  be  strictly 
construed;  that,  since  it  denounces  contracts  and  security 
given  for  money  after  it  has  been  won,  but  does  not  de- 
nounce such  contracts  and  security  for  money  advanced 
before  it  has  been  lost,  the  statute  therefore  does  not  apply 
to  money  lost  after  the  contract  or  security  has  been  given. 
It  is  true  that  the  statute  must  be  strictly  construed, 
but  it  is  also  true  that  a  reasonable  construction  must  be 
given.  The  statute  says  all  bills,  the  consideration  for 
which  shall  be  money  won  by  playing  at  any  unlawful 
game,  shall  be  void.  Money  cannot  be  won  at  an  unlaw- 
ful game  until  it  is  lost  by  the  loser.  Where  the  winner 
takes  a  promissory  note  for  money  from  the  loser  after 
the  money  is  lost  he  is  certainly  within  the  terms  of  the 
statute.  Where  he  takes  a  check  under  the  same  cir- 
cumstances, there  is  no  difference.     Both  are  void  and 
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within  the  statute.  If  one  advances  money  upon  a  prom- 
issory note,  and  then  wins  the  money,  the  note  certainly 
is  for  money  won ;  it  is  given  for  money  lost.  The  same 
is  true  of  a  check.  Whether  it  is  won  before  or  after 
it  is  advanced  is  immaterial;  the  result  is  the  same,  and 
no  reasonable  distinction  can  be  made.  These  checks 
were  for  money  won  by  Green  from  Clark.  The  fact  that 
Green  took  the  checks  before  the  money  was  lost  by  Clark 
made  the  checks  no  less  obnoxious  to  the  statute  than 
if  Green  had  credited  Clark  during  the  game,  and  sub- 
sequently taken  the  checks  for  the  money  won.  The 
result  was  the  same.  Upon  these  facts  the  checks  were 
certainly  void  as  between  Clark  and  Green.  The  subse- 
quent promise  of  Clark  to  pay  them  to  Green  or  to  any 
other  person  with  notice  of  their  invalidity  would  not 
make  them  valid.  Reed  v.  Johnson,  27  Wash.  42,  55 
(67  Pac.  381,  57  L.  R.  A.  404). 

It  is  urged  as  error  that  the  court  permitted  the  records 
of  the  police  court  in  a  case  where  Green  was  sentenced 
for  gambling,  and  also  a  city  ordinance  making  gambling 
a  misdemeanor,  to  be  introduced  in  evidence.  This  evi- 
dence was  to  prove  that  Green  was  conducting  a  gambling 
game,  and  that  it  was  unlawful  so  to  do.  This  class  of  evi- 
dence, if  error,  was  harmless  because  it  was  proven  by 
other  competent  evidence,  beyond  question,  and  was  not 
even  disputed,  that  Green  was  conducting  a  gambling 
game  at  the  time  the  checks  were  issued.  Moreover,  this 
class  of  gambling  was  unlawful  under  the  state  law  at 
the  time. 

There  were  but  two  questions  presented  to  the  jury 
for  their  consideration:  (1)  Were  the  claims  presented 
for  payment  to  the  executrix  as  required  by  law;  and 
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(2)  was  the  plaintiff  a  bona  fide  holder  in  good  faith? 
Upon  these  questions  the  court  instructed  the  jury  as 
follows  : 

"2.  I  charge  you  further,  that,  before  the  plaintiff 
in  this  case  can  recover,  he  must  prove  by  a  fair  prepon- 
derance of  the  evidence  that,  prior  to'  the  bringing  of 
this  suit,  the  checks  sued  upon  in  this  action  were  pre- 
sented to  the  defendant,  Charlotte  Clark,  and  that  the 
same  were  accompanied  at  that  time  by  the  affidavit  of 
the  plaintiff  in  this  case,  to  the  effect  that  the  amount 
claimed  was  justly  due  the  plaintiff,  and  that  no  payments 
had  been  made  thereon,  and  that  there  were  no  offsets 
to  the  same,  to  the  knowledge  of  the  plaintiff. 

"3.  You  are  further  instructed,  that  if  you  find  that 
the  only  presentation  of  the  claims  sued  upon  by  the 
plaintiff  to  defendant,  prior  to  the  commencement  of  this 
action,  was  a  copy  of  the  checks  sued  upon,  accompanied 
with  a  copy  of  the  affidavit  of  the  plaintiff,  to  the  effect 
that  the  amount  sued  upon  was  justly  due,  and  that  no 
payments\had  been  made  thereon,  and  that  there  were 
no  offsets  to  the  same  to  his  knowledge,  and  at  the  same 
time  that  the  copies  referred  to  were  presented  and  left 
with  the  administratrix,  that  the  original  claims  were  not 
presented  or  submitted  to  said  administratrix,  then  you 
should  find  that  there  was  no  presentation  of  the  claims 
sued  upon  by  the  plaintiff  to  the  defendant  prior  to  the 
commencement  of  this  action,  sM.  your  verdict  should  be 
for  the  defendant"  * 

These  instructions  were  excepted  to,  and  the  following 
was  requested  by  the  plaintiff  and  refused  by  the  court: 

"3.  Even  if  you  should  find  from  the  evidence  that 
F.  E.  Langford  did  not  exhibit  the  claims  in  evidence  to 
the  defendant,  Charlotte  Clark,  but  that  he  did  demand 
payment  of  the  same,  and  left  copies  thereof  with  the 
said  defendant,  and  that  she  then  and  there  said  she  was 
aware  of  the  nature  of  said  claims,  and  refused  payment 
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thereof,  you  are  charged  that  this  is  a  sufficient  legal 
presentation." 

The  statute  (§  6229,  Bal.  Code)  requires  that: 

"Every  claim  presented  to  the  administrator  shall  be 
supported  by  the  affidavit  of  the  claimant  that  the  amount 
is  justly  due,  that  no  payments  have  been  made  thereon, 
and  that  there  are  no  offsets  to  the  same,"  etc. 

It  was  held  in  McFarland  v.  Fairlamb,  18  Wash.  601 
(52  Pac.  239)  that  it  was  not  necessary  under  this  re- 
quirement, that  "the  original  note  or  instrument  in  suit" 
should  be  presented,  but  that  a  copy  thereof  attached  to 
the  affidavit  was  sufficient.  But  that  case  does  not  hold 
that  a  copy  of  an  affidavit  will  be  sufficient.  The  statute 
required  an  original  affidavit  to  be  presented.  A  copy  of 
an  affidavit  does  not  answer  the  requirement.  The  in- 
structions upon  this  point  were  therefore  correct.  The 
instructions  given  being  correct,  the  one  requested  was 
properly  refused. 

The  court  upon  the  second  question  instructed  the  jury 
as  follows : 

"4.  Under  the  law  of  this  state,  all  bills,  notes,  bonds, 
mortgages,  and  other  securities  the  consideration  of  which 
was  money  or  other  articles  of  value,  won  by  gambling, 
are  null  and  void  and  of  no  effect,  as  between  the  parties 
to  the  same,  and  to  all  other  persons,  except  holders 
thereof  in  good  faith,  without  notice  of  the  illegality 
of  such  contract,  and  in  this  case  you  are  instructed  as 
a  matter  of  law,  that  the  checks  in  suit  were  invalid  in 
the  hands  of  Qreen,  the  original  holder  thereof,  and  if 
the  plaintiff  at  the  time  he  claims  to  have  purchased  them 
knew  the  circumstances  under  which  and  the  considera- 
tion for  which  they  were  given,  he  cannot  recover,  and 
your  verdict  in  this  case  must  be  in  favor  of  defendants. 
On  the  other  hand,  if  you  find  that  at  the  time  the  plain- 
tiff claims  to  have  purchased  these  checks,  he  did  not 
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know  the  circumstances  under  which  they  were  given, 
nor  the  consideration  for  which  they  were  given, — in 
other  words,  that  he  was  an  innocent  purchaser  in  good 
faith,  then  your  verdict  must  be  for  the  plaintiff,  for 
the  full  amount  from  the  date  you  find  that  the  claims 
were  presented,  as  suggested  by  the  court  in  previous 
instructions." 

The  appellant  excepted  to  this  instruction,  down  to  the 
words  "on  the  other  hand."  From  what  we  have  said 
on  the  first  question  discussed  in  this  opinion,  it  follows 
that  the  portion  of  this  instruction  excepted  to  was  prop- 
erly given.  There  is  no  error  in  the  record,  and  we  are 
convinced  that  the  verdict  of  the  jury  was  correct. 

The  judgment  is  therefore  affirmed. 

FuLLERTOisr,  C.  J.,  and  Hadley,  Andebs  and  Dunbab, 
JJ.,  concur. 
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Mary  E.  Poler,   Respondent,   v.     Edwin    D.     Poleb, 

Appellant. 

DIVORCE  —  GROUNDS  —  SODOMY. 

Sodomy  Is  sufficient  ground  for  divorce  at  common  law  and 
under  Bal.  Code,  §  5716,  authorizing  a  divorce  on  "any  other 
cause  deemed  by  the  court  sufficient." 

APPEAL  —  REVIEW  —  FINDINGS. 

Findings  in  an  action  for  divorce  will  not  be  disturbed  on  con- 
flicting evidence,  when  the  trial  court  saw  and  heard  the  wit- 
nesses. 

SAME  —  EVIDENCE  —  REPUTATION  OP  DEFENDANT. 

In  an  action  for  divorce  it  is  not  reversible  error  to  exclude 
evidence  of  the  good  recitation  of  the  defendant,  when  the  same 
is  not  in  issue  and  is  conceded  by  plaintiff's  witnesses. 
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Appeal  from  Superior  Court,  Spokane  County.  Hon. 
Geobge  W.  Belt.,  Judge.    Affirmed. 

Barnes  &  Latimer,  for  appellant: 

The  charge  made  was  not  cruelty.  Stanley  v.  Stanley, 
24  Wash.  463;  Cline  v.  Cline,  10  Ore.  474;  Waldron  v. 
Waldron,  9  L.  R.  A.  487;  Smith  v.  Smith,  57  Pac.  573. 

Confessions  in  divorce  cases  are  entitled  to  but  little 
weight  and  the  evidence  of  the  act  charged  was  insuffi- 
cient 2  Bishop,  Marriage  &  Divorce  (6th  ed.)  240,  241 ; 
Betts  v.  Betts,  1  Johns.  Ch.  198 ;  Clutch  v.  Clutch,  1  N.  J. 
Eq.  474 ;  Summerbell  v.  Summerbell,  37  N.  J.  Eq.  605 ; 
9  Am.  &  Eng.  Enc  Law  (2d  ed.),  845;  McCulloch  v. 
McCulloch,  8  Blackf.  60 ;  True  v.  True,  6  Minn.  468. 

The  court  erred  in  excluding  evidence  of  defendant's 
good  character.  Tovm&end  v.  Craves,  3  Paige,  455-456 ; 
Kuan  v.  Perry,  3  Caines,  120;  Daniels  v.  Dayton,  49 
Mich.  137  (13  N.  W.  392);  Werts  v.  Spearman,  22  S. 
C.  200;  FaVener  v.  Behr,  75  Ga.  671;  Downey  v.  Dillon, 
52  Ind.  452 ;  Stafford  v.  Stafford,  41  Tex.  118 ;  Barber 
v.  Root,  10  Mass.  264;  Matchin  v.  Matchin,  47  Am. 
Dec.  467 ;  Carrot  v.  Garrat,  4  Teates,  244. 

Connor  &  Hand,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — A  decree  of  divorce  was  granted  by  the 
court  below  in  favor  of  the  plaintiff.  Defendant  appeals, 
and  seeks  a  reversal  upon  three  grounds,  stated  in  the 
brief  as  follows :  "1.  The  charge  made  is  not  a  ground 
for  divorce.  2.  The  evWence  was  insufficient  to  prove 
the  act  charged.  3.  The  court  erred  in  not  allowing 
defendant  to  prove  his  good  reputation  as  a  law-abiding 
and  moral  man  in  the  community  where  he  resided." 

26-32  wash. 
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1.  On  the  first  ground  stated,  appellant  argues  that  the 
cause  for  which  the  divorce  was  granted  is  not  one  provid- 
ed for  by  statute.  The  cause  stated  aad  found  by  the 
court  was  that  of  sodomy.  It  is  true  no  such  cause  for 
divorce  is  specifically  stated  in  the  statute,  but  it  provides, 
after  enumerating  certain  well-known  and  recognized 
causes,  as  follows : 

"A  divorce  may  be  granted  upon  application  of  either 
party  for  any  other  cause  deemed  by  the  court  sufficient, 
and  the  court  shall  be  satisfied  that  the  parties  can  no 
longer  live  together."      §  5716,  Bal.  Code. 

An  act,  of  sodomy  was  directly  and  specifically  charged 
in  the  complaint  as  one  ground  for  divorce.  Sodomy  has 
always  been  regarded,  by  both  the  ecclesiastical  and  com- 
mon-law courts,  as  ground  for  divorce.  Bishop  in  his 
work  on  Marriage,  Divorce  and  Separation,  at  §1830, 
(Vol.  1),  says: 

"The  books  are  not  clear  whether,  under  the  unwritten 
law  it  is  to  be  regarded  as  aggravated  adultery,  or  as 
cruelty,  or  as  independent  cause  for  divorce." 

See,  also,  Schouler,  Domestic  Relations  (4th  ed.), 
§  220b;  Schouler,  Husband  and  Wife,  §  525;  9  Am.  & 
Eng.  Enc.  Law  (2d  ed.),  pp.  747,  764.  Under  the  stat- 
ute above  quoted,  we  think  this  offense  is  certainly  one  for 
which  the  court  may  grant  a  divorce,  though  not  specially 
mentioned  therein.  The  complaint  and  findings  based 
thereon  were,  therefore,  sufficient. 

2.  We  have  carefully  examined  the  evidence  in  the 
record.  It  is  somewhat  conflicting,  but  we  are  not  dispos- 
ed to  disturb  the  findings  of  the  trial  judge,  who  saw 
and  heard  the  witnesses. 

3.  There  is  no  merit  in  the  last  ground  urged  for  re- 
versal.   The  general  reputation  of  the  appellant  as  a  law- 
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abiding,  moral  man  was  not  an  issue  in  the  case.  But,  if 
it  were,  the  plaintiff's  witnesses  on  cross-examination 
stated  that  his  reputation  was  always  good,  and  nothing 
had  been  heard  against  it  up  to  the  time  of  this  case.  So 
that  this  fact,  not  being  questioned  by  the  respondent,  is 
presumed  in  his  favor.  Furthermore,  this  is  only  a  cir- 
cumstance in  the  case,  and  not  conclusive  as  a  defense. 
For  this  reason,  even  if  the  lower  court  had  found  in 
favor  of  the  defendant  upon  this  question,  this  court  would 
not  reverse  the  case  upon  that  ground  alone. 

The  judgment  is  therefore  affirmed. 

Fullerton,  C.  J.,  and  Hadley,  Andebs  and  Dunbar, 
JJ.,  concur. 


[No.  4696.     Decided  July  30,  1903.] 

F.  M.  Powell,  Respondent,  v.  Susie  A.  Nolan  et  cU., 
Respondents,  and  James  Nolan,  Appellant. 

APPEAL  —  FINAL  OBDEBS. 

An  order  denying  a  motion  to  quash  the  service  of  a  summons 
is  not  a  final  order  or  one  that  in  effect  determines  the  action,  and 
is  not  appealable. 

Appeal  from  Superior  Court,  Spokane  County.  Hon. 
Geobge  W.  Belt,  Judge.     Appeal  dismissed. 

Gleeson  &  Stayt,  for  appellant. 

Danson  &  Hvnehe,  John  A.  Peacock  and  Stephens  & 
Bwnn,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  appeal  from  an  order  denying  a 
motion,  made  upon  special  appearance,  to  quash  a  service 
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of  summons.  Respondents  moved  to  dismiss  the  appeal 
upon  the  ground  that  the  order  is  not  an  appealable  order 
under  the  statute.  The  statute  (§  6500,  Bal.  Code)  does 
not  provide  for  appeals  from  orders  of  this  kind.  It  pro- 
vides for  appeals  from  final  judgments  and : 

"6.  From  any  order  affecting  a  substantial  right  in  a 
civil  action  or  proceeding,  which  either,  (1)  in  effect  de- 
termines the  action  or  proceeding  and  prevents  a  final 
judgment  therein;  or  (2)  discontinues  the  action;  or  (3) 
grants  a  new  trial;  or  (4)  sets  aside  or  refuses  to  affirm 
an  award  of  arbitrators,  or  refers  the  cause  back  to  them ; 

"7.  From  any  final  order  made  after  judgment,  which 
affects  a  substantial  right.     .     .     ." 

The  record  in  this  case  does  not  disclose  any  final  judg- 
ment. It  shows  the  entry  of  a  default  against  the  appel- 
lant, and  nothing  more.  So  far  as  the  record  shows,  no 
final  judgment  has  yet  been  entered  against  appellant 
The  order  denying  the  motion  to  quash  the  service  of  the 
summons  is  not  an  order  affecting  a  substantial  right, 
which  determines  the  action  or  proceeding  and  prevents 
a  final  judgment  therein.  The  appellant  may,  upon  mo- 
tion, have  the  default  set  aside,  or,  if  the  default  is  not 
set  aside,  he  may  appeal  from  the  final  judgment  entered 
upon  default  within  the  statutory  time,  and  then  raise 
the  questions  presented  here,  that  the  court  has  no  juris- 
diction because  there  has  been  no  service  of  summons. 
Rhode  Island  Mtge.  &  Trust  Co.  v.  Spokane,  19  Wash. 
616  (53  Pac.  1104).  In  Prussian  National  Ins.  Co.  v. 
Northwestern  F.  &  M.  Ins.  Co.,  19  Wash.  281  (53  Pac. 
158),  it  was  held  that  an  order  denying  the  motion  to 
quash  the  service  of  summons  was  not  appealable,  because 
it  was  not  such  a  final  order  as  determined  the  action. 
It  is  not  the  policy  of  the  law  to  permit  appeals  where  the 
order  is  not  final,  and  thus  allow  a  case  to  be  brought  here 
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piecemeal.  But  the  object  of  the  statute  is  to  require 
causes  to  be  brought  up  all  at  one  time  after  final  judg- 
ment, and  to  that  end  it  expressly  provides  that  "an  appeal 
from  any  such  order  shall  also  bring  up  for  review  any 
previous  order  in  the  same  action  or  proceeding  which 
involves  the  merits  and  necessarily  affects  the  order  ap- 
pealed from."  This  not  being  a  final  order,  or  one  which 
in  effect  determines  the  action  and  prevents  a  final  judg- 
ment, it  is  not  appealable. 

The  appeal  is  therefore  dismissed. 

Fuixerton,  C.  J.,  and  Hadley,  Andebs  and  Dunbab, 
JJ.,  concur. 

[No.  4568.     Decided  July  31,  1903.] 

Walter  L.  Easson,  Respondent,  v.  City  of  Seattle  et       ~xr 


al.,  Appellants. 

MUNICIPAL  CORPORATIONS  —  OFFICERS  —  REMOVAL. 

Under  Seattle  City  Charter,  art.  16,  §  12,  providing  that  any 
officer  "may  be  removed  by  the  appointing  power  only  upon  fil- 
ing" with  the  civil  service  commission  written  charges,  which 
may  be  investigated,  and,  if  not  sustained  by  the  commission, 
the  officer  is  to  be  reinstated,  and  art.  24,  §  8,  giving  each  officer 
the  power  to  remove  any  employee  appointed  by  him,  unless  other- 
wise provided,  the  civil  service  commission  has  no  power  to 
remove  the  night  clerk  in  the  police  department,  appointed  by 
the  chief  of  police  from  among  applicants  who  had  passed  the 
civil  service  examination,  the  chief  of  police  having  declined  to 
make  the  removal. 

SAME. 

Acquiescence  by  the  chief  of  police  in  such  removal  by  the 
civil  service  commission  does  not  deprive  the  clerk  of  his  office. 
same. 

The  power  of  removal  is  inherent  in  the  appointing  power 
unless  otherwise  clearly  provided  by  statute. 

SAME. 

The  civil  service  commission  of  Seattle  Is  not  vested  with 
any  actual  power  of  appointment  or  removal,  its  functions  being 


fi 


406  EASSON  Y.  SEATTLE. 

Opinion  of  the  Court.— Hadley,  J.  [32  Wash. 

to  prescribe  tests  of  fitness,  and  to  act  as  a  check  upon  improper 
removals. 

Appeal  from  Superior  Court,     King     County. — Hon. 
Boyd  J.  Taxlman,  Judge.     Affirmed. 

Mitchell  Gilliam  and  William  Parmerlee,  for  appel- 
lants. 

Shepard  &  Lyter,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  and  prior  to  November  25,  1901,  the 
respondent  was  an  employee  of  the  city  of  Seattle,  ap- 
pointed and  qualified  under  its  civil  service  rules  and  reg- 
ulations, in  the  capacity  of  night  clerk  in  the  police  de- 
partment of  said  city.  He  claims  that  he  is  still  such 
officer,  and  entitled  to  exercise  his  functions  as  such.  The 
appellants  Randolph  and  Zimmerman,  together  with  one 
Hughes,  on  the  date  named  above,  constituted  the  civil  ser- 
vice commission  of  the  city  of  Seattle,  and  the  appellant 
Sullivan  was  at  the  same  time  chief  of  police  of  said 
city.  On  or  about  said  date  complaint  was  made 
against  respondent  before  said  civil  service  commission, 
charging  him  with  the  maltreatment  of  one  Dickinson 
and  others.  Said  commissioners  thereupon  proceeded  to 
conduct  an  investigation,  and  cited  respondent  and  others 
to  appear  before  them.  During  the  time  of  such  investi- 
gation and  afterwards,  the  said  commissioners  claimed  and 
assumed  to  have  absolute  and  discretionary  power  to  dis- 
miss any  employee  of  said  city  who  was  appointed  and 
admitted  to  its  service  under  the  civil  service  regulations, 
if  in  their  opinion  such  employee  had  been  guilty  of  any 
act  properly  calling  for  his  dismissal.  After  completing 
the  investigation   aforesaid,   the   said  commissioners,  in 
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consequence  thereof  and  because  of  their  opinion  concern- 
ing the  matter  investigated,  assumed  and  attempted  to 
dismiss  respondent  from  the  service  of  the  city  as  a  police 
officer  thereof,  and  did  order  his  dismissal.  Prior  to  said 
investigation  by  the  commission,  the  appellant  Sullivan, 
as  chief  of  police,  had,  upon  complaint  made  to  him,  in- 
vestigated the  same  matter,  and,  having  concluded  there- 
from that  no  sufficient  ground  for  the  dismissal  of  res- 
pondent existed,  refused  to  dismiss  him.  However,  after 
the  said  investigation  and  attempted  dismissal  by  the 
commissioners,  the  chief  of  police  acquiesced  therein,  but 
neither  then  nor  at  any  time  since  did  he  dismiss  or  sus- 
pend respondent  He  seems  to  have  assumed  that  the  ac- 
tion of  the  civil  service  commission  was  legal,  and  simply 
treated  respondent  as  no  longer  a  member  of  the  police 
force.  Respondent  brought  this  action  against  the  appel- 
lants, and,  having  alleged  in  his  complaint  facts  substan- 
tially as  stated  above,  prayed  for  a  mandatory  injunction 
against  appellants  compelling  them  to  reinstate  him  in  his 
said  office,  to  recognize  him  as  an  employee  of  said  city, 
and  also  commanding  them  not  to  interfere  with  him  in 
the  discharge  of  his  duties  as  such  police  officer.  He 
also  asked  for  judgment  against  the  appellant,  the  city 
of  Seattle,  for  the  amount  of  his  customary  and  established 
salary  since  the  date  of  the  attempted  dismissal.  A  de- 
murrer to  the  complaint  was  overruled,  and  appellants 
thereupon  answered.  The  answer  does  not  controvert  the 
material  facts,  but  avers  that  the  action  of  the  civil  ser- 
vice commission  was  regular,  and  that  respondent  was 
thereby  removed  as  an  officer.  The  cause  was  tried  before 
the  court  without  a  jury,  and  judgment  was  entered  to 
the  effect  that  respondent  has  been  an  officer  and  employee 
of  said  city  ever  since  said  November  25,  1901,  in  the 
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capacity  of  night  clerk  of  the  police  department,  and 
that  he  is  entitled  to  exercise  the  functions  and  discharge 
the  duties  thereof.  It  was  adjudged  that  he  should  be  rein- 
stated to  the  possession  of  his  office,  and  the  appellants 
were  each  and  all  enjoined  from  in  any  manner  interfer- 
ing with  him  in  the  performance  of  his  duties  as  such 
officer.  The  decree  also  recites  that  it  is  made  without 
prejudice  to  respondent's  right  to  maintain  an  appropri- 
ate action  in  his  own  behalf  for  the  recovery  by  him  of 
any  unpaid  salary  to  which  he  may  be  entitled  from  said 
city  on  account  of  his  incumbency  of  said  office.  This 
appeal  is  from  that  judgment  and  decree. 

At  the  hearing  in  this  court  all  questions  as  to  whether 
respondent  had  adopted  the  appropriate  remedy  in  the 
premises  were  waived.  We  shall  therefore  discuss  and  de- 
termine only  the  merits  of  the  case.  The  question  to  be  de- 
termined is,  has  the  civil  service  commission  of  the  city 
of  Seattle  power  to  dismiss  or  remove  an  employee  in  the 
classified  service  of  the  city,  whose  official  appointment 
was  made  by  the  head  of  the  police  department  of  the  city 
government.  We  are  referred  to  §  12,  art.  16  of  the  char- 
ter of  the  city  of  Seattle,  which  is  as  follows : 

"Every  officer  or  employee  in  the  classified  civil  service 
shall  hold  office  until  removed  or  retired.  Any  officer  or  em- 
ployee in  such  service  may  be  removed  by  the  appointing 
power  only  upon  the  filing  with  the  commission  of  a  state- 
ment in  writing  of  the  reasons  therefor.  Any  officer  or  em- 
ployee so  removed  may,  within  ten  days  after  his  removal 
demand  an  investigation.  The  commission  shall  forthwith 
make  such  investigation  and  its  finding  and  decision  shall 
be  certified  to  the  appointing  officer,  and  if  the  removal 
is  not  sustained  thereby,  the  officer  or  employee  so  re- 
moved shall  at  once  be  reinstated.  Nothing  in  this 
article  shall  limit  the  power  of  an  officer  to  suspend  with- 
out pay  a  subordinate  for  a  period  not  exceeding  thirty 
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days.  In  the  course  of  any  investigation  each  member  of 
the  commission  shall  have  the  power  to  administer  oaths, 
and  to  require  the  attendance  of  any  officer  or  employee 
or  other  person  and  the  production  of  books  and  papers 
relevant  to  such  investigation.  The  provisions  of  this 
section  shall  not  apply  to  the  removal  of  the  chief  of 
police." 

Appellants  state  in  their  brief  that  the  court  below 
reached  the  conclusion,  from  a  consideration  of  the  above 
section,  that  the  sole  authority  to  dismiss  is  vested  in  the 
chief  of  police.  They  insist,  however,  that  the  trial  court's 
interpretation  of  the  language  of  the  section  is  erroneous. 
It  will  be  observed  that  the  following  sentence  appears 
in  the  section :  "Any  officer  or  employee  in  such  service 
may  be  removed  by  the  appointing  power  only  upon 
the  filing  with  the  commission  of  a  statement  in  writing 
of  the  reasons  therefor."  Appellants  reason  that  the 
entire  section  relates  to  the  removal  of  an  employee  by 
the  appointing  power,  and  that  the  word  "only"  in  the 
sentence  last  quoted  relates  solely  to  the  manner  of  re- 
moval, and  does  not  exclude  the  right  of  removal  by  other 
corporate  authorities.  On  the  other  hand,  respondent 
reasons  that  the  sentence  provides  for  removal  by  the 
appointing  power  "only,"  and  that  such  removal  may 
be  effected  by  filing  with  the  civil  service  commission  a 
statement  in  writing  of  the  reasons  actuating  the  head 
of  the  department  in  making  the  removal;  that  the  re- 
mainder of  the  section  gives  the  commission  power  to  re- 
view the  action  of  the  removing  power,  and,  unless  his 
action  be  sustained  by  the  commission,  the  removal  shall 
not  become  effectual.  It  is  contended  that,  if  the  com- 
mission were  given  authority  in  the  first  instance  to  re- 
move, it  would  not  have  had  imposed  upon  it  the  duty 
to  review;  that,  since  removals  can  be  made  by  the  "ap- 
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pointing  power  only,"  and  as  the  commission  is  not  given 
the  power  of  appointment,  it  follows  that  it  cannot  be 
referred  to  as  the  "appointing  power."  Respondent  fur- 
ther argues  that,  if  the  word  "only"  were  intended  to 
qualify  the  clause  following  it,  as  contended  by  appel- 
lants, then  it  might  have  been  omitted  from  the  sentence, 
since  its  use  in  that  sense  adds  neither  force  nor  meaning 
to  what  follows  it,  while  under  the  other  interpretation 
the  word  becomes  a  necessary  one.  The  rule  is  invoked 
that,  when  the  words  of  a  statute  are  susceptible  of  two 
interpretations,  that  one  will  be  adopted  which  renders 
necessary  the  use  of  each  word,  and  which  gives  to  each 
word  some  force  and  effect,  rather  than  that  construction 
which  renders  useless  a  portion  of  the  language  employed. 
Endlich,  Interpretation  of  Statutes,  §  23.  We  think  the 
reasoning  of  respondent  is  the  more  conclusive  when 
tested  by  the  above  rule,  and  we  believe  the  interpreta- 
tion given  by  the  trial  court  to  said  section  of  the  city 
charter  is  the  correct  one. 

We  are  referred  to  other  sections  of  said  art.  16  of  the 
charter  as  authorizing  removals  by  the  civil  service  com- 
mission, but  we  think  they  cannot  be  so  construed  when 
considered  in  connection  with  said  §  12.  Section  4  pro- 
vides that  the  commission  "shall  make  rules  to  carry  out 
the  purposes  of  this  article,  and  for  examinations,  ap- 
pointments, promotions  and  removals  in  accordance  with 
its  provisions."  It  is  argued  that,  since  the  above  au- 
thorizes the  commission  to  make  rules  for  removals,  it 
follows  that  the  power  of  removal  resides  in  the  commis- 
sion. It  will  be  observed  that  the  rules  so  made  shall 
be  for  removals  in  accordance  with  the  provisions  of  the 
whole  article,  and,  as  we  have  seen,  another  portion  of 
the  article  provides  for  removal  by  the  appointing  power. 


EASSON  v.  SEATTLE.  4H 

July,  1903.]        Opinion  of  the  Court. — Hadley,  J. 

A  reasonable  interpretation  of  the  provision  regarding 
rules  is  that  such  rules  shall  pertain  to  the  method  of  in- 
vestigation by  the  commission,  as  authorized  by  said  §  12, 
when  a  removal  has  been  ordered  by  the  appointing  power. 
Other  sections  referred  to  by  appellants,  we  think,  show 
no  authority  in  the  commission  to  make  removals.  Upon 
the  other  hand,  respondent  cites  §  8  of  art  24  of  the  char- 
ter, which  provides  as  follows : 

"Unless  otherwise  provided  by  law  or  this  charter, 
each  officer,  board  or  department  authorized  to  appoint 
any  deputy,  clerk,  assistant,  or  employee,  shall  have  the 
right  to  remove  any  person  so  appointed." 

Since  we  are  not  shown  any  provision  which  seems  to 
authorize  removal  by  the  commission,  the  above  section, 
in  connection  with  §  12,  swpra,  appears  to  be  conclusive 
that  the  power  of  removal  is  lodged  with  the  head  of  the 
department  who  makes  the  appointment. 

The  right  of  removal  inheres  in  the  right  to  appoint, 
unless  limited  by  constitution  or  statute.  Shurtleff  v. 
United  States,  189  U.  S.  311  (23  Sup.  Ct.  535). 

The  above  cited  case  is  a  very  recent  one,  and  was 
decided  April  6,  1903.  The  case  involved  the  power  of 
the  president  to  remove  an  officer,  appointed  by  him 
with  the  advice  and  consent  of  the  senate,  for  any  cause 
not  specified  by  act  of  Congress.  The  officer  had  been  re- 
moved by  the  president  without  notice  or  opportunity 
for  a  hearing.  It  was  contended  that  he  could  not  be 
removed  without  such  opportunity.  It  was  held,  if  his 
removal  had  been  sought  on  any  of  the  grounds  specified 
by  Congress,  he  was  entitled  to  such  hearing  before  he 
could  be  removed,  but  that  the  power  of  the  president 
to  remove  for  other  causes  than  those  named  by  Congress 
and  deemed  by  him  to  be  sufficient  inhered  in  the  power 
of  appointment,  although  it  was  made  by  and  with  the 
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consent  of  the  senate.     The  following  excerpts  from  the 
opinion  in  that  case  seem  to  be  in  point  here: 

"It  cannot  now  be  doubted  that  in  the  absence  of  consti- 
tutional or  statutory  provision  the  president  can  by  virtue 
of  his  general  power  of  appointment  remove  an  officer, 
even  though  appointed  by  and  with  the  advice  and  con- 
sent of  the  senate.  .  .  .  The  right  of  removal  would 
exist  if  the  statute  had  not  contained  a  word  upon  the  sub- 
ject. It  does  not  exist  by  virtue  of  the  grant,  but  it  in- 
heres in  the  right  to  appoint,  unless  limited  by  constitu- 
tion or  statute.  It  requires  plain  language  to  take  it 
away.  .  .  .  The  right  of  removal,  as  we  have  already 
remarked,  would  exist  as  inherent  in  the  power  of  appoint- 
ment unless  taken  away  in  plain  and  unambiguous  lang- 
uage. This  has  not  been  done,  and  although  language  has 
been  used  from  which  we  might  speculate  or  guess  that 
possibly  Congress  did  intend  the  meaning  contended  for  by 
appellant,  yet  it  has  not  in  fact  expressed  that  meaning 
in  words  plain  enough  to  call  upon  the  courts  to  determine 
that  such  intention  existed." 

It  is  thus  held  that  the  power  of  removal  inheres  in  the 
power  of  appointment,  and  further  that  it  cannot  be  taken 
away  except  by  the  use  of  plain  and  unambiguous  statu- 
tory language.  As  we  have  seen,  the  city  charter  of  the 
city  of  Seattle  contains  no  language  that  can  be  said  to 
be  so  plain  and  unambiguous  that  it  takes  the  power  of 
removal  from  the  appointing  officer  and  vests  it  in  the 
civil  service  commission. 

The  object  of  the  civil  service  regulations  seems  to  be 
to  provide  a  system  for  the  selection  of  capable  officers, 
uninfluenced  by  mere  personal  or  political  consideration. 
The  test  of  efficiency  is  usually  made  by  a  system  of  ex- 
aminations such  as  the  civil  service  commission  of  the 
city  of  Seattle  is  authorized  to  conduct  These  examina- 
tions relate  to  intellectual  qualifications,  and  perhaps 
in  some  measure  to  other  fitness  in  the  way  of  personal 
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character.  As  the  result  of  the  test  the  commission  pre- 
pares lists  of  names  of  those  found  to  be  qualified,  and 
from  such  lists  the  appointing  officer  selects  and  appoints. 
The  function  of  the  commission  seems  to  be  to  make  the 
test  of  fitness,  and  to  that  extent  it  may  be  said  to  recom- 
mend the  appointment  of  any  persons  whose  names  are 
included  in  the  lists  it  prepares ;  but  the  actual  appoint- 
ment made  is  made  by  another.  A  further  function  of  the 
commission  under  the  charter  of  the  city  of  Seattle  seems 
also  to  be  that  it  shall  act  as  a  sort  of  check  upon  the  ap- 
pointing officer  if  he  shall  seek  to  make  removals  based 
upon  mere  personal,  political,  or  other  insufficient  motives. 
When,  therefore,  he  has  filed  with  the  commission  his 
reasons  in  writing  for  the  removal  of  any  officer,  the  com- 
mission shall  proceed  to  investigate  the  reasons,  and  if 
they  are  found  insufficient  the  removal  shall  not  be  made. 
Thus  the  functions  of  the  commission  are  such  that  the 
members  thereof  are  evidently  intended  to  be  free  from 
any  considerations  in  connection  with  either  appointments 
or  removals,  except  those  which  are  purely  meritorious. 
That  they  may  the  more  fully  discharge  their  duty  in 
that  spirit,  they  are  not  given  the  power  of  either  actual 
appointment  or  removal.  They  are  authorized  to  conduct 
investigations  into  the  conduct  of  officials,  and  for  that 
purpose  may  compel  the  attendance  of  witnesses.  Under 
the  heading  of  'Tenalties"  it  is  provided  in  §  29  of  art. 
16  of  the  charter,  that  any  officer  who  has  been  convicted, 
after  a  trial  before  the  commission,  of  willfully  violating 
any  of  the  provisions  of  the  article,  shall  be  dismissed 
from  the  service  and  shall  not  be  subject  to  re-appointment. 
Appellants  ask,  who  shall  dismiss  such  officials,  if  not 
the  commission?  The  answer  must  be  that  the  appoint- 
ing officer  must  dismiss,   and,   if  he  should  decline  to 
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do  so,  doubtless  some  remedy  could  be  found  to  compel  him 
to  act.  The  action  of  the  commission  is  in  the  nature 
of  a  finding  of  unfitness,  and  constitutes  a  basis  for  action 
by  the  removing  power.  But  the  power  of  removal  is  not 
granted  to  the  commission  by  the  mere  fact  that  it  may 
investigate  and  make  findings  thereon. 

The  chief  of  police,  who  alone  had  the  power  to  remove 
respondent,  did  not  remove  him,  but  declined  to  do  so 
after  investigating  the  matter.  The  civil  service  commis- 
sion declared  that  he  was  removed  by  its  action.  The  chief 
of  police  acquiesced  in  the  action  of  the  commission  to  the 
extent  of  not  assigning  respondent  to  duty,  but  he  did  not 
remove  him. 

The  judgment  must  therefore  be  affirmed. 

Fuixerton,  C.  J.,  and  Mount,  Ahtders  and  Dunbab, 
JJ.,  concur. 
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41    044 
1  SUMMONS — SERVICE   BY   PUBLICATION — SUFFICIENCY. 

Under  Laws  1901,  p.  384,  5  1,  subd.  2,  authorizing  service  by 
publication  in  proceedings  to  foreclose  tax  liens,  wherein  the 
owner  of  the  property  shall  be  directed  to  appear  within  sixty 
days  after  the  date  of  the  first  publication  (exclusive  of  the 
first  day)  and  defend  the  action,  publication  requiring  defendant 
to  appear  "within  sixty  days  after  the  service  of  this  notice  and 
summons"  was  not  a  compliance  with  the  statute,  and  hence 
failed  to  give  the  court  jurisdiction. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Boyd  J.  Tallman,  Judge.    Keversed. 
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8.  S.  Langlandj  for  appellants : 

It  is  the  universal  rule  that  a  summons  in  an  ordinary 
civil  action,  or  notice  or  citation  which  takes  the  place  of 
the  summons,  must  conform  to  the  requirements  of  the 
statute  as  to  form  and  contents.  Such  requirements  are 
mandatory  and  failure  to  so  comply  is  fatal.  Black  v.  Clen- 
denin,  3  Mont.  48 ;  Kellar  v.  Stanley,  5  S.  W.  477 ;  Craig- 
head v.  Martin,  25  Minn.  43 ;  Lyman  v.  Milton,  44  Cal. 
630;  Durham  v.  Betterton,  79  Tex.  223  (14  S.  W.  1060)  ; 
Ames  v.  Sankey,  21  N.  E.  579 ;  Sidwell  v.  Schumacher, 
99  111.  426 ;  Eagan  v.  Connelly,  107  111.  458 ;  Calkins  v. 
Miller,  75  N.  W.  1108 ;  Kendall  v.  Washburn,  14  How. 
Pr.  380;  Hays  v.  Lewis,  21  Wis.  663;  Moore  v.  Williams, 
44  Miss.  61 ;  Odell  v.  Campbell,  9  Ore.  298 ;  Jones  &  M. 
L.  Co.  v.  Boggs,  19  K  W.  678 ;  Fernekes  v.  Case,  75  Iowa, 
152. 

Walter  S.  Fulton  and  William  C.  Keith,  for  respond- 
ents: 

As  to  the  sufficiency  of  the  notice  and  summons,  it  seems 
impossible  that  the  defendants  could  have  been  misled  or 
prejudiced.  Unless  there  was  a  substantial  variance  of  the 
notice  and  summons  as  published,  within  the  requirements 
of  the  statutes,  it  seems  that  there  could  be  no  merit  in 
the  claim  that  the  appellants  were  prejudiced  by  the  failure 
to  incorporate  in  the  body  of  the  summons  the  date  of  the 
first  publication.  Shinn  v.  Cummins,  65  Cal.  98 ;  Ralph 
v.  Lomer,  3  Wash.  401 ;  Granger  v.  Sheriff,  65  Pac.  873 ; 
Block  v.  Kearney,  64  Pac.  267 ;  Donald  v.  Bradt,  62  Pac. 
580  ;Tootle  v.  Ellis,  65  Pac.  675;  Nix  v.  Gilmer,  50  Pac. 
131 ;  Miller  v.  Zeigler,  5  Pac.  518. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Respondents,  as  the  holders  of  certain 
tax  certificates,  brought  foreclosure  suit  thereon,  making 
appellants,  as  owners  of  the  land,  defendants,  and  ob- 
tained judgment  June  28,  1901.  On  April  25,  1902,  ap- 
pellants appeared  specially  and  moved  the  court  to  vacate 
said  judgment  and  purge  the  record  thereof,  on  the  ground 
that  the  court  had  no  jurisdiction  to  enter  the  judgment, 
for  the  reason  that  no  summons  or  notice  was  ever  served 
on  either  of  the  appellants.  Service  of  summons  was  at- 
tempted by  publication,  but  the  notice,  as  published,  con- 
tained the  following  as  to  the  time  for  appearance : 

"You,  and  each  of  you,  are  hereby  directed  and  sum- 
moned to  appear  within  sixty  days  after  the  service  of  this 
notice  and  summons  upon  you,  exclusive  of  the  day  of 
service,  in  the  above  entitled  court,  and  defend  the  action 
or  pay  the  amount  due,  together  with  costs." 

It  will  be  observed  that  the  time  named  for  appearance  is 
sixty  days  after  the  service  of  the  summons,  instead  of 
sixty  days  after  the  date  of  the  first  publication,  exclusive 
of  said  day,  as  provided  by  statute.  Laws  1901,  ch.  178,  §1, 
subd.  2,  p.  384.  In  Thompson  v.  Rdbbins,  ante,  p.  149  (72 
Pac.  1043)  a  tax  publication  summons  containing  the  same 
direction  as  to  the  time  for  appearance  as  that  above  set 
out  was  considered.  In  that  case  judgment  by  default  had 
been  entered,  and  the  defendants  in  the  action  thereafter 
moved  the  court  to  open  the  default  judgment  and  permit 
them  to  defend  the  action.  The  motion  was  made  upon  the 
same  ground  as  that  urged  in  the  case  at  bar,  and  on  the 
further  ground  that  the  defendants  had  a  valid  defense 
to  the  action.  The  plaintiffs  in  the  action  demurred  to  the 
motion  on  the  ground  that  it  did  not  state  facts  sufficient 
to  entitle  the  defendants  to  the  relief  for  which  they  prayed. 
The  demurrer  was  overruled.    The  motion  to  open  the  de- 
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fault  judgment  was  sustained,  and  the  defendants  permit- 
ted  to  answer.  From  that  ruling  the  plaintiffs  in  the  act- 
ion appealed.  The  appeal  was  dismissed  here  for  the  rea- 
son that  the  order  sought  to  be  reviewed  was  not  an  ap- 
pealable one,  within  the  rule  frequently  held  by  this  court 
— that  an  order  vacating  the  judgment  and  permitting  de- 
fendants in  the  action  to  answer  and  defend  is  not  a 
final  one,  and  that  such  order  may  be  reviewed  on  appeal' 
from  the  final  judgment  that  may  be  afterwards  entered 
in  the  action.  It  might  be  insisted,  in  view  of  the  dismis- 
sal of  that  appeal,  that  the  appealability  of  the  order  was 
the  only  question  actually  decided  in  the  case.  It>  however, 
appeared  that  the  court  below  had  regarded  its  default 
judgment  as  merely  irregular,  for  having  been  entered 
before  the  expiration  of  the  time  within  which  the  de- 
fendants had  the  right  to  appear  and  answer.  The  first 
publication  of  the  summons  was  on  February  23,  and  the 
last  March  30.  The  judgment  was  entered  April  8  of  the 
same  year.  Under  any  view  of  the  summons  the  judgment 
was  at  least  irregular,  for  having  been  entered  forty-three 
days  after  the  first  publication  of  the  summons.  For  the 
future  guidance  of  the  trial  court  it  was,  however,  thought 
proper  to  declare  our  view  upon  the  summons,  inasmuch 
as  that  view  made  the  judgment  void,  and  not  merely  ir- 
regular. The  summons  had  been  issued  a  few  days  before 
the  above  cited  law  of  1901  took  effect,  and  this  court, 
inadvertently  overlooking  that  fact,  argued  upon  the  theory 
that  it  had  been  issued  after  that  law  was  in  force.  But 
it  was  nevertheless  true  that  the  summons  did  not  state 
any  date  for  the  first  publication,  and  that  the  time  for 
appearing  was  therefore  so  indefinite  that  it  did  not  amount 
to  a  summons.  The  conclusion  that  the  summons  was  not 
such  as  to  give  the  court  jurisdiction  to  enter  even  an  ir- 
regular judgment  was,  therefore,  in  any  event,  correct, 
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even  though  it  might  in  other  respects  have  conformed  to 
the  law  in  force  at  the  time  it  was  issued.  The  reasoning 
in  that  case  was  intended  to  be  directed  to  a  summons  in 
all  respects  like  the  one  now  before  us.  This  summons 
was  issued  after  the  1901  law  took  effect.  It  provided  for 
an  appearance  sixty  days  after  "service  of  this  notice  and 
summons."  The  statute  did  not  authorize  such  a  notice. 
In  Thompson  v.  Bobbins,  supra,  in  connection  with  the 
stated  reasons,  we  said  of  such  a  summons : 

"This  summons  was  not  in  accordance  with  the  statute 
and  its  publication  did  not  confer  upon  the  court  jurisdic- 
tion to  render  the  judgment  which  was  entered  in  the  fore- 
closure proceeding.  And  the  judgment  was  therefore  not 
merely  irregular  but  void." 

We  here  refer  to  the  reasoning  of  that  case  on  the  sub- 
ject of  the  summons,  and  now  adopt  it  as  decisive  of  the 
case  at  bar.  It  follows  that  the  judgment  entered  below 
was  void,  and  that  appellants'  motion  to  vacate  the  judg- 
ment and  purge  the  record  thereof  should  have  been 
granted. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  grant  said  motion. 

Fullerton,  C.  J.,  and  Anders,  Mount  and  Dunbar, 
JJ.,  concur. 


[No.  4183.     Decided  August  4,  1903.] 

The  Title  Guarantee  and  Trust  Company,  Appellant, 
v.  Margaret  McDonnell  et  at,  Respondents. 

VENDOR     AND     PURCHASER  —  CONTRACT     OF     SALE  —  CONDITION  AX     OB 
ABSOLUTE  —  CONSTRUCTION. 

A  contract  for  the  sale  of  land  should  be  construed  as  condi- 
tional and  not  absolute,  when  Its  terms  provided  that  the  ven- 
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dor  should  convey  to  the  purchaser  the  lands  described  on  pay- 
ment of  the  taxes  due  and  to  become  due,  the  principal  and  inter- 
est of  a  certain  mortgage  then  a  lien  on  the  premises,  and  a  sum 
which,  together  with  such  payments,  would  make  $20,000,  to  be 
paid  in  installments  at  fixed  times;  that  the  purchaser  should 
pay  the  taxes  then  due  on  or  before  a  certain  date,  but  expressly 
exempting  him  from  agreeing  to  make  any  of  the  other  pay- 
ments; that,  if  any  one  payment  is  not  made  when  due,  all 
previous  payments  shall  be  forfeited  at  the  option  of  the  ven- 
dor, but  should  not  "affect  the  parties  as  to  any  of  said  land 
already  sold  and  conveyed,"  under  an  agreement  contained  in 
the  contract  which  provided  that  the  vendor  would  convey  to 
third  parties  certain  of  the  lands  on-  payment  by  the  other  party 
to  the  contract  of  a  fixed  price  per  acre  according  to  location; 
the  rate  for  the  entire  contract  in  case  of  a  consummation  of  sale 
by  the  purchaser  being  about  $90  per  acre,  while  the  agreement 
for  sale  in  parcels  fixed  a  rate  ranging  from  $125  to  $300  per 
acre. 

SAME  —  NOVATION  —  TRUST     AGREEMENT  —  EFFECT. 

A  contract  between  an  owner  of  land  and  another  provided  in 
effect  for  a  sale  of  the  entire  tract  at  a  specified  price,  payable  in 
installments,  with  condition  of  forfeiture,  and  that,  on  payment 
to  the  vendor  or  application  on  a  mortgage  on  the  premises,  any 
parcel  of  a  certain  portion  would  be  conveyed  to  any  one  desig- 
nated by  the  purchaser.  Thereafter  the  vendee  assigned  his 
contract  to  a  trust  company,  which  for  a  consideration  was  to 
carry  out  the  vendee's  plans  and  contracts.  Subsequently  judg- 
ments were  entered  against  the  vendor,  preventing  the  free  trans- 
fer of  the  property,  and  a  contract  was  executed  between  the 
trust  company  and  the  vendor,  which  was  denominated  "a  declara- 
tion of  trust/9  It  recited  the  other  contracts,  that  the  trust  com- 
pany should  be  made  "trustee"  of  the  vendor,  and  that  the  lands 
had  been  conveyed  to  it;  provided  for  a  forfeiture  in  case  the 
trust  company  should  not  collect  moneys  growing  due  under 
sales  made  by  It  to  third  parties;  required  a  cash  payment 
by  the  trust  company  to  the  vendor  and  the  satisfaction  of  the 
judgments  from  moneys  coming  due  under  the  original  contract; 
and  provided  for  the  payment  of  certain  damages  claimed  against 
the  original  purchaser.  Subsequently  it  was  found  necessary  to 
arrange  for  releases  by  the  mortgagee  of  parcels  sold,  and  a 
party  was  procured  to  purchase  the  mortgage.  All  four  parties 
then  united  in  a  contract,  reciting  all  the  others,  designating  the 
trust  company  as  "trustee"  for  the  vendor,  and  providing  for 
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releases  of  the  parcels  sold  as  contemplated  by  the  first  contract 
on  payment  of  specified  sums  per  parcel.  Held,  that  the  trust 
company  did  not  become  a  mere  trustee  as  to  the  vendor,  and 
entitled  to  compensation  for  its  services,  but  stood  in  the  place 
or,  and  had  the  same  rights  and  privileges  as,  the  purchaser. 

Appeal  from  Superior  Court,  Clarke  County. —  Hon. 
Abraham  L.  Miller,  Judge.    Reversed. 

E.  B.  Seabrook,  Coovert  &  Stapleton  and  W.  W.  Cotton, 
for  appellant 

Milton  W.  Smith  and  N.  H.  Bloomfield,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fuxlerton,  C.  J. — On  February  12,  1894,  Columbus 
McDonnell  and  Margaret  McDonnell,  who  were  then  hus- 
band and  wife,  were  the  owners  of  391.48  acres  of  land 
situate  in  Clarke  county,  in  this  state,  all  of  which  was  suit- 
able for  the  culture  of  prunes.  The  land  was  incumbered 
by  a  mortgage  made  by  the  owners  to  Balfour,  Guthrie  & 
Company,  nominally  for  a  larger  amount^  but  upon  which 
there  was  then  owing  the  sum  of  $14,945,  and  some  ac- 
crued interest  Very  little  of  the  land  was  under  culti- 
vation ;  some  140  acres  being  in  timber  and  a  large  portion 
of  the  remainder  being  only  partially  cleared.  It  had  at 
that  time  growing  upon  it  some  sixteen  acres  of  prunes, 
known  in  the  record  as  the  "10-acre  3-year-old  orchard," 
the  "4-acre  3-year-old  orchard",  and  the  "2-acre  old  orch- 
ard". While  the  land  was  in  this  condition  the  Stearns 
Fruit  Land  Company,  a  corporation,  conceived  the  idea 
of  purchasing  the  land,  planting  it  to  prunes,  dividing  it 
into  small  lots,  and  selling  the  lots  at  a  greatly  enhanced 
price  on  the  installment  plan,  with  small  periodical  pay- 
ments, covering  a  long  period  of  time.  To  that  end  it 
entered  into  a  written  agreement  with  the  owners  of  the 
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property,  under  date  of  February  12,  1894,  reciting  the 
ownership  of  the  land  by  the  McDonnells,  the  fact  that  it 
was  subject  to  a  mortgage  to  Balfour,  Guthrie  &  Company, 
that  the  mortgagees  had  agreed  to  release  such  portions  of 
the  land  as  might  be  sold  under  the  agreement  then  being 
entered  into,  and  continued  as  follows : 

"X ow  this  agreement  witnesseth :  That  said  parties  of 
the  first  part  [McDonnells],  in  consideration  of  the  cove- 
nants and  agreements  of  the  party  of  the  second  part  herein 
contained,  hereby  covenant  and  agree  to  and  with  said  party 
of  the  second  part,  as  follows : 

"That  upon  the  payment  by  said  party  of  the  second 
part,  of  the  taxes  now  due  against  said  land  upon  or  before 
the  first  day  of  April,  1894,  and  of  all  taxes  hereafter 
accruing  during  the  existence  of  this  agreement  and  of  all 
interest  hereafter  accruing  or  earned  or  falling  due  by 
virtue  of  said  mortgage  and  of  the  payment  in  the  times 
and  manner  hereinafter  specified,  of  the  amount  of  the 
principal  of  said  mortgage,  and  in  addition  thereto  of  the 
sum  of  $20,000.00  payment  of  same  to  be  made  at  the 
rate  of  an  amount  equal  to  $20.00  per  acre  on  the  whole 
of  said  land  upon  or  before  January  1,  1895,  but  payments 
made  of  taxes  due  now,  and  back  interest  to  date  are  to  be 
first  deducted  from  the  amount  so  to  fall  due,  and  the  fur- 
ther sum  of  an  amount  equal  to  $10.00  per  acre  on  the 
whole  of  said  land  on  or  before  the  first  day  of  January 
for  five  years  thereafter,  said  payments  falling  due  upon 
the  first  day  of  January  in  the  years  1896,  1897,  1898, 
1899  and  1900;  and  a  final  payment  of  the  remainder 
of  said  sum  upon  or  before  the  first  day  of  April,  1900, 
no  interest  on  deferred  payments,  that  the  parties  of  the 
first  part  will  thereupon  make,  execute  and  deliver  to 
said  party  of  the  second  part,  their  successors  or  assigns, 
a  good  and  sufficient  warranty  deed  or  deeds  to  the  whole 
of  said  tract  of  land  as  a  whole  or  in  such  parcels  or  tracts 
as  the  said  parties  of  the  second  part  shall  desire. 

"It  is  hereby  expressly  understood  and  agreed  that  said 
party  of  the  second  part  agrees  to  make  payments  of  said 
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taxes  now  due  against  said  land  upon  or  before  the  first 
day  of  April,  1894,  but  it  does  not  agree  to  make  any  of 
the  other  payments  herein  specified — time  is  expressly 
made  of  the  essence  of  this  contract — and  failure  for  thirty 
days  to  make  any  of  said  payments  at  the  times  herein 
specified,  shall,  at  the  option  of  said  parties  of  the  first 
part,  work  an  absolute  forfeiture  of  this  agreement,  and 
of  all  moneys  theretofore  paid  by  said  party  of  the  second 
part  thereunder,  without  process  of  law,  save  as  to  the 
last  payment  due  hereunder,  as  to  which  three  months' 
grace  shall  be  allowed,  and  thereafter  said  party  of  the 
second  part  shall  have  no  right  under  this  agreement,  but 
no  such  forfeiture  shall  in  any  wise  affect  the  parties  as 
to  any  of  said  land  already  sold  and  conveyed. 

"It  is  expressly  agreed  that  said  parties  of  the  first  part 
will  at  any  time,  and  from  time  to  time,  hereafter  make 
and  execute  to  such  person  or  persons  as  said  party  of  the 
second  part  shall  make  sale  to,  of  any  parcel  or  parcels  of 
said  land  lying  south  of  the  Mill  Plain  Road,  a  good  and 
sufficient  deed  of  general  warranty,  conveying  title  upon 
receiving  payment  either  to  themselves,  or  applied  in  pay- 
ment of  said  mortgage  against  the  premises,  at  the  follow- 
ing rates  therefor,  viz. :  not  less  than  $200.00  per  acre  for 
the  10-acre  3-year  old  prune  orchard ;  not  less  than  $200.00 
per  acre  for  the  4-acre  3-year-old  prune  orchard ;  and  not 
less  than  $300.00  per  acre  for  the  2-acre  old  orchard,  with 
house  and  barn  and  $125  per  acre  for  the  balance  of  the 
cleared  and  cultivated  land ;  upon  such  sale  of  any  of  said 
parcels  of  land,  possession  shall  be  immediately  given  to 
the  purchaser,  save  as  to  any  cleared  land  then  in  annual 
crop,  between  March  1st  and  October  1st,  in  any  year  as 
to  which  possession  shall  be  given  as  soon  as  crop  is  har- 
vested or  at  furtherest  on  October  1st  following. 

"It  is  further  hereby  expressly  agreed  that  said  party 
of  the  second  part  shall  have  the  right  to  enter  upon  any 
part  of  said  land,  at  any  time,  and  clear  the  same ;  or  to 
plant  the  same  to  fruit  trees,  between  the  first  day  of 
October,  and  the  first  day  of  March,  in  any  season;  and 
thereafter  said  party  of  the  second  party  shall  retain,  full 
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possession  and  control  of  any  such  tract  so  planted,  but  un- 
til said  party  of  the  second  part  shall  make  sale  of  said 
land  as  above  provided  for  or  shall  enter  upon  the  same 
to  plant  the  same,  to  fruit  as  above  provided,  said  parties 
of  the  first  part,  shall  remain  in  the  full  and  undisturbed 
possession  thereof,  until  the  completion  of  this  contract. 

"This  contract  does  not  in  any  wise  relate  to  or  affect  the 
growing  crop  now  on  said  land,  or  any  of  the  stock  or  other 
personal  property  thereon ; 

"In  Witness  Whereof,"  etc. 

Between  the  date  of  the  foregoing  agreement  and  June 
21st,  following,  the  Stearns  Fruit  Land  Company  surveyed 
and  platted  the  land  into  small  lots,  principally  of  five  acres 
each,  and  placed  the  same  on  the  market  for  sale  under  a 
guaranty  contract  to  the  effect  that  the  company  would 
plant  the  lot  to  prune  trees  during  the  first  planting  sea- 
son after  the  date  of  the  contract  of  sale,  keep  the  same 
in  a  good  state  of  cultivation,  and  have  growing  thereon 
of  bearing  age  not  less  than  a  certain  number  of  fruit  trees 
per  acre  at  the  date  of  the  maturity  of  the  contract, 
further  guarantying  that  when  final  payment  should  be 
made  by  the  purchaser  the  lot  should  be  deeded  to  him 
free  from  liens  of  every  nature,  and,  by  August  24,  1894, 
had  contracted  to  sell  some  309  acres  of  the  land  at  prices 
aggregating  $92,700,  $6,660  of  which  it  had  received  in 
cash.  Feeling  the  necessity  of  being  prepared  to  comply 
with  the  contracts  under  which  it  had  promised  to  convey 
these  lands,  the  Fruit  Land  Company  reduced  its  agree- 
ment with  Balfour,  Guthrie  &  Company  to  writing,  the 
McDonnells  joining  therein,  under  date  of  June  21,  1894. 
By  this  agreement  the  mortgagees  agreed  to  extend  the  time 
of  payment  of  the  principal  notes  secured  by  their  mort- 
gage, and  accept  part  payments  thereof  from  time  to  time, 
if  made  in  sums  of  not  less  than  specified  amounts,  further 
agreeing  to  release  from  the  operation  of  their  mortgage 
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any  single  lot  into  which  the  Fruit  Land  Company  had 
platted  the  land  on  the  payment  to  them,  to  be  credited 
on  the  mortgage,  the  value  of  the  lot  at  a  fixed  price  per 
acre  according  to  a  certain  schedule  attached  to  this  agree- 
ment; the  minimum  price  being  $125  per  acre,  and  the 
maximum  $300. 

On  August  28,  1894,  the  Stearns  Fruit  Land  Company 
sold  and  assigned  to  the  appellant  its  interest  in  the  lands, 
together  with  its  interests  in  the  several  outstanding  con- 
tracts entered  into  for  the  sale  thereof,  as  well  as  its  inter- 
ests in  and  to  the  several  agreements  heretofore  referred 
to,  subject  however  to  the  conditions  of  the  following  agree- 
ment entered  into  between  the  parties  at  the  time  bf  the 
assignment : 

"This  Agreement  made  and  entered  into  this  twenty- 
eighth  (28th)  day  of  August,  1894,  by  and  between  The 
Title  Guarantee  and  Trust  Company,  parly  of  the  first 
part,  and  the  Stearns  Fruit  Land  Company,  party  of  the 
second  part,  both  of  the  parties  hereto  being  corporations 
duly  incorporated,  organized  and  existing  under  the  laws 
of  the  State  of  Oregon. 

"Witnesseth:  That  Whereas,  said  party  of  the  second 
part  has  this  day  assigned,  transferred  and  set  over  unto 
the  said  party  of  the  first  part  a  certain  contract  made  be- 
tween the  said  party  of  the  second  part  and  Columbus  Mc 
Donnell  and  wife  of  the  State  of  Washington,  bearing  date 
February  12,  1894,  and  recorded  in  Book  21  of  the  Rec- 
ords of  Deeds  of  Clarke  County,  Washington,  on  page  270 
thereof,  by  virtue  of  which  contract  said  McDonnell  and 
wife  agree  to  convey  to  the  said  party  of  the  second  part 
herein  certain  lands  upon  terms  therein  specified,  and 

"Whereas,  the  said  party  of  the  second  part  has  likewise 
this  day  transferred  to  the  party  of  the  first  part  a  certain 
contract  supplemental  to  the  last  mentioned  contract  and 
made  between  the  party  of  the  second  part  hereto  and  Rob- 
ert Balfour,  Robert  Brodie  Forman  and  Alexander  Guth- 
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rie,  the  said  Columbus  McDonnell  and  wife  consenting 
thereto,  and 

"Whereas,  the  party  of  the  second  part  has  also  this  day 
assigned  to  the  party  of  the  first  part  certain  applications 
for  the  purchase  of  lands  made  by  certain  parties  with  the 
said  party  of  the  second  part  hereto,  which  applications 
have  been  made  by  the  said  parties  on  the  understanding 
that  the  lands  referred  to  in  the  said  applications  should 
be  selected  by  the  said  applicants  therefor  under  the  Home 
Guarantee  Contract  plan  of  the  party  of  the  second  part, 
from  lands  described  in  the  aforesaid  agreements  with  Mo 
Donnell  and  wife  and  Balfour,  Forman  and  Guthrie,  a 
schedule  of  which  applications  showing  the  names  of  the 
persons  applying  for  such  contracts,  the  payments  made 
and  to  be  made  thereon,  being  hereto  annexed  and  marked 
'Schedule  A'  and  made  a  part  of  this  agreement,  and  a 
form  of  the  said  Home  Guarantee  Contract  being  also  here- 
to annexed  and  marked  'Schedule  B'  and  made  a  part  of 
this  contract. 

"Now  This  Agreement  Witnesseth,  that  the  said  party 
of  the  first  part  hereto  shall  and  will  hold  all  of  the  said 
contracts  so  transferred  to  it  and  the  interest  acquired  by 
the  party  of  the  second  part  in  the  lands  described  in  the 
aforesaid  contracts,  upon  the  following  trusts: 

"Upon  the  express  understanding  and  agreement,  how- 
ever, that  the  party  of  the  first  part  shall  by  the  accept- 
ance of  any  or  all  of  the  said  contracts,  incur  no  liability 
whatsoever  for  the  payment  of  the  sums  of  money  cove- 
nanted by  the  party  of  the  second  part  to  be  paid  in  the 
agreements  with  McDonnell  and  wife  and  Balfour,  Forman 
and  Guthrie,  and  no  liability  to  the  purchasers  of  any  of 
the  said  lands  by  reason  of  inability  to  give  title  to  the  same 
unless  the  said  failure  shall  result  from  default  of  the 
party  of  the  first  part ;  and  it  is  further  agreed  between  the 
parties  that  the  party  of  the  first  part  shall  incur  no  lia- 
bility by  the  acceptance  of  the  said  contracts  aforesaid  to 
the  purchasers  aforesaid  by  reason  of  the  failure  of  the 
party  of  the  second  part  to  fulfill  or  perform  any  or  all 
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of  the  covenants  assumed  by  it  in  its  agreements  with  the 
said  purchasers.    The  trusts  aforesaid  are  as  follows : 

"A.  To  receive  all  moneys  paid  in  pursuance  of  such 
applications  and  the  Home  Guarantee  Contracts  thereby 
applied  for,  and  which  may  hereafter  in  pursuance  of  said 
applications  be  issued  to  said  parties  by  said  Stearns  Fruit 
Land  Company  upon  the  completion  of  the  first  payment 
called  for  by  said  applications. 

"B.  To  pay  out  the  moneys  so  collected  by  it  in  each 
year  for  the  following  purposes : 

"First:  In  the  payment  of  all  moneys  falling  due  as 
the  same  shall  fall  due  under  the  said  agreements  with 
Columbus  McDonnell  and  wife,  to  the  said  Robert  Bal- 
four, Robert  Brodie  Forman  and  Alexander  Guthrie,  and 
the  payment  of  all  taxes  upon  the  property  described  in 
the  aforesaid  agreements,  the  payments  made  to  the  said 
Balfour,  Forman  and  Guthrie  to  be  payments  in  satisf ac- 
tion in  whole  or  in  part  of  the  mortgage  by  them  held,  and 
as  payments  upon  the  particular  tracts  of  land  which  may 
be  designated  by  the  party  of  the  second  part  hereto,  a 
schedule  of  the  payments  falling  due  to  the  said  McDonnell 
and  to  Balfour,  Forman  and  Guthrie,  being  hereto  attached 
and  marked  'Schedule  C 

"Second :  In  payment  of  all  expenses  falling  due  and 
payable  for  the  planting,  care  and  cultivation  of  the  said 
lands,  for  fulfilling  the  covenants  contained  on  the  part 
of  the  party  of  the  second  part  hereto  to  be  performed  in 
such  Home  Guarantee  Contracts,  and  such  other  expenses 
as  may  from  time  to  time  become  necessary  in  connection 
therewith,  the  party  of  the  second  part  to  be  absolute  judge 
of  the  propriety  and  necessity  of  such  expenditure.  A 
schedule  of  the  estimated  expenses  is  hereto  annexed  and 
marked  'Schedule  D.' 

"It  is  further  agreed  that  for  the  payments  provided 
for  in  this  second  specification  the  party  of  the  second  part 
may  from  time  to  time  draw  orders  upon  said  party  of  the 
first  part,  payable  out  of  the  funds  so  as  aforesaid  to  be 
received  by  them.  Provided,  however,  that  the  first  year 
of  the  duration  of  this  trust  no  moneys  shall  be  withdrawn 
from  the  party  of  the  first  part  for  any  of  the  purposes 
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set  forth  in  this  second  specification  unless  there  shall  re- 
main after  the  withdrawal  of  the  said  moneys,  enough 
cash  on  hand  for  the  payment  of  all  liabilities  which  have 
accrued  at  the  time  of  the  withdrawal,  and  all  fixed  charges 
for  a  period  of  six  months  after  the  date  of  the  said  with- 
drawal. 

"Third :  Any  surplus  of  moneys  so  received  remaining 
in  the  hands  of  the  party  of  the  first  part  at  the  expiration 
of  any  year  shall  be  carried  over  into  the  next  year's  ac- 
count to  be  used  in  paying  the  expenses  and  making  the 
payments  aforesaid  for  that  year,  and  in  securing  the  re- 
lease from  the  aforesaid  mortgage  and  from  the  remaining 
payments  due  to  said  McDonnell  and  wife  of  any  part  of 
the  said  land  which  may  have  been  selected  by  any  of  the 
said  intending  purchasers,  and  which  such  purchasers  may 
become  entitled  to  under  such  Home  Guarantee  Contracts, 
prior  to  the  expiration  of  the  five  years'  time  contemplated 
by  said  contracts;  otherwise,  such  funds  shall  remain  in 
the  hands  of  the  said  party  of  the  first  part  until  the  com- 
pletion of  this  trust,  but  subject  to  be  used  for  any  exi- 
gencies which,  in  the  judgment  of  said  trustee,  may  arise 
in  carrying  out  this  trust  according  to  the  true  intent  and 
meaning  thereof. 

"Fourth:  To  receive  the  title  to  such  land  upon  final 
payment  upon  any  part  or  parcel  of  the  whole  thereof  in 
trust,  as  to  portions  completely  paid  for  by  the  purchasers 
aforesaid,  for  the  said  purchasers,  and  as  to  the  balance 
in  trust  for  the  party  of  the  second  part  and  for  such  pur- 
chasers under  such  Home  Guarantee  Contracts  plan  ac- 
cording to  their  respective  rights. 

"Fifth :  Upon  the  payment  in  full  of  all  moneys  to  be 
paid  to  said  McDonnell  and  wife  and  to  the  said  Balfour, 
Forman  and  Guthrie,  the  remaining  moneys  in  the  hands 
of  the  said  trustee  shall  be  paid  to  the  party  of  the  second 
part  or  its  assigns,  either  as  to  the  whole  or  to  any  part  or 
parts  of  such  funds  so  remaining. 

"It  is  expressly  understood  and  agreed  hereby  that  the 
party  of  the  second  part  hereto  may  at  any  time  substi- 
tute other  purchasers  in  the  place  and  stead  of  any  who 
may  at  any  time  forfeit  their  rights  under  such  applications 
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or  under  such  Home  Guarantee  Contracts,  and  such  substi- 
tuted purchasers  shall  be  in  all  respects  protected  hereby 
to  the  same  extent  as  if  they  had  been  specifically  men- 
tioned in  the  schedule  above  referred  to  hereto  attached ; 
and  it  is  expressly  provided  that  such  new  purchasers  may 
be  substituted  upon  such  terms  as  the  party  of  the  second 
part  may  make  with  them,  but  in  no  case  at  a  less  price 
than  the  amounts  remaining  due  from  the  purchasers  so 
in  default  and  failing  to  make  their  payments. 

"And  the  party  of  the  second  part  hereby  covenants  that 
it  will  from  time  to  time  procure  purchasers  to  take  the 
place  of  any  so  falling  out  by  reason  of  the  non-payment 
of  the  sums  of  money  due  from  them. 

"It  is  further  expressly  stipulated  and  agreed  that  the 
party  of  the  first  part  hereto  shall,  within  the  first  ten  days 
of  each  month  of  the  duration  of  this  trust,  make  written 
report  to  the  party  of  the  second  part,  its  successors  or  as- 
signs, of  all  money  received  and  paid  out  by  them  in  the 
carrying  out  of  this  agreement 

"It  is  further  agreed  between  the  parties  that  in  the 
event  of  any  of  the  purchasers  aforesaid  exercising  the 
option  given  them  by  section  8  of  the  Home  Guarantee 
Contract  set  forth  in  Schedule  B  aforesaid,  that  then  and 
in  such  case  the  payment  made  by  said  purchaser  at  the 
time  of  the  exercising  of  the  said  option  shall  be  made  to 
the  party  of  the  first  part  and  be  considered  as  one  of  the 
payments  referred  to  in  Schedule  A  to  be  disbursed  by  the 
party  of  the  first  part  as  set  forth  in  this  agreement;  and 
it  is  further  stipulated  that  the  mortgage  and  promissory 
note  executed  at  such  time  by  the  said  purchaser  shall  run 
to  the  party  of  the  first  part  and  be  held  by  the  party  of 
the  first  part  pursuant  to  the  terms  of  this  agreement  and 
as  one  of  the  assets  of  the  trust,  and  as  the  same  may  be  dis- 
posed of,  either  by  sale,  or  by  assignment  to  said  McDon- 
nell in  payments  of  amounts  then  due  or  to  become  due 
upon  such  contracts.  No  such  sale  or  assessment  shall  be 
made  at  a  discount  without  the  consent  of  said  party  of  the 
second  part 

"It  is  further  agreed  that  the  party  of  the  first  part  for 
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its  services  performed  and  to  be  performed,  pursuant  to  the 
stipulations  of  this  agreement  of  trust,  shall  receive  from 
the  party  of  the  second  part  the  sum  of  two  hundred  dol- 
lars per  annum,  on  the  fir3t  day  of  January,  1895,  and  on 
the  first  day  of  January  of  each  succeeding  year  during 
the  continuance  of  the  said  trust,  and  the  further  sum  of 
five  per  cent  on  all  collections  made  or  received  by  the  party 
of  the  first  part  on  contracts  assigned  to  it,  and  the  further 
sum  of  all  attorneys'  fees  which  the  party  of  the  first  part 
shall  be  obliged  to  pay  for  advice  and  services  growing  out 
of  any  matters  arising  under  or  by  reason  of  the  execution 
of  this  agreement  And  it  is  further  agreed  between  the 
parties  that  the  party  of  the  first  part  may  retain  any  of 
the  said  moneys  due  it  by  reason  of  the  stipulations  con- 
tained in  this  paragraph  out  of  any  moneys  in  its  hands 
received  under  or  pursuant  to  this  contract. 
"In  Witness  Whereof,"  etc. 

After  the  execution  of  this  assignment  and  agreement 
the  appellant  assumed  full  charge  of  the  interests  of  the 
Stearns  Fruit  Land  Company,  and  thereafter  continued 
to  represent  such  interest  as  if  it  had  succeeded  thereto 
with  the  full  legal  title.  Later  on  the  McDonnells  suffered 
certain  judgments  to  be  entered  against  them,  which  be- 
came liens  against  the  land  and  prevented  its  free  transfer 
as  contemplated  in  the  several  agreements.  Thereafter  a 
deed  was  made  by  the  McDonnells  to  the  appellant,  and 
the  following  agreement  entered  into : 

"This  Declaration  of  Trust  and  Agreement  entered  into 
in  triplicate  on  this  21st  day  of  August,  1896,  between 
Columbus  McDonnell  and  The  Title  Guarantee  and  Trust 
Company,  a  corporation,  of  Portland,  Oregon. 

"Witnesseth :  Whereas,  on  the  twelfth  day  of  February, 
1894,  said  McDonnell  and  Margaret  McDonnell,  his  wife, 
entered  into  an  agreement  with  the  Stearns  Fruit  Land 
Company,  which  said  agreement  appears  of  record  in  Book 
21  on  page  270  of  ti&e  Record  of  Deeds  of  Clarke  County, 
Washington,  and  is  hereinafter  known  as  said  agreement, 
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and  which  sets  forth  the  terms  of  purchase  by  said  Stearns 
Fruit  Land  Company  of  certain  lands  in  Clarke  County, 
Washington,  and 

"Whereas,  the  legal  title  to  the  lands  mentioned 
in  said  agreement  has  since  the  date  thereof  remained  in 
said  McDonnell's  name,  and  whereas  there  have  been  sev- 
eral liens  placed  of  record  in  said  Clarke  County,  upon 
said  property,  which  hamper  the  free  and  easy  handling 
of  the  title  to  said  lands  as  is  required  by  said  recorded 
agreement;  and 

"Whereas,  it  is  for  the  benefit  of  said  McDonnells, 
and  more  convenient  in  carrying  out  the  purposes  of  said 
recorded  agreement  that  said  The  Title  Guarantee  and 
Trust  Company  should  be  made  trustee  to  act  in  lieu  of  said 
McDonnells,  and  whereas  for  this  purpose  said  Columbus 
McDonnell  and  Margaret  McDonnell,  his  wife,  have  this 
day  deeded  the  lands  mentioned  in  said  recorded  agreement 
to  said  The  Title  Guarantee  and  Trust  Company,  as  trus- 
tee; and 

"Whereas,  said  Stearns  Fruit  Land  Company  did 
for  its  benefit  and  convenience  assign  its  said  contract  with 
said  McDonnells  to  said  The  Title  Guarantee  and  Trust 
Company  on  August  28th,  1894,  which  assignment  appears 
of  record  in  Book  24,  page  235  of  said  records,  under  which 
assignment  said  The  Title  Guarantee  and  Trust  Company 
acts  as  trustee  for  said  Stearns  Fruit  Land  Company  in  the 
matter  of  collections  from  sub-purchasers  of  parts  of  said 
lands 

"Now,  therefore,  in  consideration  of  the  premises,  it 
is  hereby  agreed  by  the  parties  hereto  that  said  The 
Title  Guarantee  and  Trust  Company  shall  act  as  Trustee 
for  said  McDonnells  in  carrying  out  the  purposes  of  said 
recorded  agreement,  and  that  it  will  immediately  notify 
by  mail  all  sub-purchasers  of  parts  of  said  lands  of  its  sole 
right  to  collect  the  installments  of  purchase  price  from 
them. 

"And  in  further  consideration  of  the  premises  it  is  here- 
by agreed  by  said  McDonnells  that  during  the  period  of 
three  years  from  date  they  nor  their  assigns  shall  have  the 
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right  to  declare  said  recorded  agreement  in  any  way  for- 
feited or  proceed  to  foreclose  it.  Provided,  however,  that 
if  the  said  Title  Guarantee  and  Trust  Company  shall  not 
use  due  diligence  in  collecting  the  moneys  growing  due 
under  the  contracts  for  sale  of  lands  made  by  the  Stearns 
Fruit  Land  Company  and  immediately  pay  the  same  over 
as  in  said  original  contract  required,  or  shall  in  any  way 
neglect  to  carry  out  this  contract  or  any  of  the  provisions 
of  the  original  contract,  then,  in  that  event,  the  said 
McDonnells  may  proceed  immediately  to  declare  the  said 
agreement  void,  and  foreclose  the  same  if  they  shall  deem 
it  necessary. 

"In  further  consideration  of  the  execution  of  said  trust 
deed  to  The  Title  Guarantee  and  Trust  Company  and  this 
agreement,  said  company  at  the  execution  hereof,  makes 
a  cash  payment  of  $500  to  said  McDonnells  on  account  of 
the  purchase  price  of  said  lands.  And  in  the  execution 
of  this  trust  it  is  hereby  agreed  that  said  Trustee  shall 
apply  the  funds  payable  to  said  McDonnells  under  said 
recorded  agreement,  and  coming  into  its  hands  from  said 
Stearns  Fruit  Land  Company  or  said  sub-purchasers  of 
said  land,  to  satify  all  record  claims  against  said  land  and 
all  orders  of  said  McDonnells,  or  either  of  them,  heretofore 
accepted  by  the  said  Title  Guarantee  and  Trust  Company, 
and  after  deducting  for  itself  a  commission  of  five  per  cent 
upon  all  collections  made  in  the  matter  of  this  trust  out  of 
said  receipts,  which  commission  shall  be  chargeable  to  the 
account  of  the  Stearns  Fruit  Land  Company,  shall  apply 
the  balance  of  said  receipts  in  payment  of  the  amount  due 
said  McDonnells  under  the  original  agreement.  It  is  fur- 
ther understood  and  agreed  that  the  claims  of  Columbus 
McDonnell  against  the  Stearns  Fruit  Land  Company  for 
overdue  payments  up  to  the  date  hereof ;  for  care  and  cul- 
tivation of  the  premises  to  date,  for  bonus  paid  for  bor- 
rowed money ;  also  all  the  claim  of  said  McDonnell  against 
said  Stearns  Fruit  Land  Company  for  damages  for  being 
removed  from  the  premises  before  the  time  specified  in 
said  original  contract,  and  for  rent,  not  only  up  to  date 
but  up  to  the  end  of  the  term  of  this  contract,  towit :  three 
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years  from  date,  shall  be  the  sum  of  three  thousand  dol- 
lars; and  the  above  is  hereby  expressly  declared  to  be  a 
settlement  and  accounting  between  the  parties  hereto  of 
all  claims  to  date,  except  said  claim  for  damages  and  rent, 
which  is  settled  and  accounted  up  to  three  years  from  the 
date  hereof.  Said  three  thousand  dollars  to  be  paid  from 
time  to  time  as  moneys  are  collected  into  the  trust  fund 
hereby  contemplated,  out  of  the  moneys  that  would  other- 
wise be  paid  to  the  Stearns  Fruit  Land  Company;  and 
this  three  thousand  dollars  is  a  payment  over  and  above 
the  amount  due  according  to  the  original  contract  And  it 
is  further  distinctly  understood  and  agreed  that  the  pay- 
ment of  this  $3,000.00  shall  not  affect  in  any  way  the 
money  due  and  to  grow  due  under  the  original  contract 
And  it  is  further  expressly  understood  and  agreed  that  this 
agreement  shall  in  no  wise  affect  the  original  contract  here- 
tofore mentioned,  but  the  same  shall  be  and  is  in  full  force 
and  effect,  except  as  to  interest  up  to  date.  And  in  addi- 
tion to  said  three  thousand  dollars,  there  shall  be  paid  to 
the  said  McDonnell  the  judgment  which  the  said  McDon- 
nell has  against  the  said  Stearns  Fruit  Land  Company, 
aggregating  about  two  hundred  dollars ;  also  attorneys'  fees 
of  said  McDonnell  in  the  settlement  and  adjustment  of 
this  matter,  aggregating  five  hundred  dollars;  the  said 
last  mentioned  sums  are  to  be  paid  in  the  same  manner 
as  the  three  thousand  dollars ;  and 

"Whereas,  the  said  Stearns  Fruit  Land  Company  has 
employed  said  Columbus  McDonnell  to  take  charge  of 
said  lands  and  cultivate  and  care  for  them  and  the  trees 
and  the  improvements  thereon  for  the  sum  of  twelve  hun- 
dred dollars  per  year,  which  sum  is  to  be  paid  quarter- 
yearly  and  is  to  be  decreased  proportionately  per  year  as 
parts  of  said  land  are  conveyed  to  the  sub-purchasers  there- 
of, said  The  Title  Guarantee  and  Trust  Company  hereby 
guarantees  the  payment  to  said  McDonnell  by  said  Stearns 
Fruit  Land  Company  any  sums  accruing  from  the  date 
of  these  presents  to  him  by  virtue  of  said  contract  of  hir- 
ing to  cultivate  and  take  charge  of  said  land.  It  is  also 
understood  and  agreed  that  the  amount  of  work  to  be  done 
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and  performed  by  said  McDonnell  in  the  care  and  cultiva- 
tion of  said  lands  above  specified  shall  be  that  amount  and 
measure  specified  in  the  Home  Guarantee  Contract  between 
said  Stearns  Fruit  Land  Company  and  its  purchasers. 

"It  is  further  in  this  matter  agreed  that  at  any  time 
upon  giving  The  Title  Guarantee  and  Trust  Company 
thirty  days'  notice  the  said  Columbus  McDonnell  may 
cease  and  discontinue  the  care  and  cultivation  of  said 
premises,  whereupon  his  salary  of  twelve  hundred  dollars 
per  annum  above  mentioned  shall  also  be  discontinued.  It 
is  further  understood  and  agreed  that  the  crop  now  grow- 
ing on  the  said  land  shall  be  and  is  the  property  of  the 
McDonnells  and  they  shall  have  the  right  to  harvest  and 
take  the  same  off  of  the  said  land. 

"It  is  agreed  by  and  between  the  parties  hereto,  that  the 
payment  by  the  said  Title  Guarantee  and  Trust  Company 
to  the  said  McDonnell  of  the  sum  of  twenty  thousand  dol- 
lars ($20,000.00)  payable  as  follows:  The  sum  of  Thirty 
dollars  per  acre  August  21st,  1896 ;  Ten  dollars  per  acre 
January  1st,  1897;  Ten  dollars  per  acre  January  1st, 
1898;  Ten  dollars  per  acre  January  1st,  1899;  Ten  dol- 
lars per  acre  January  1st,  1900;  and  the  balance  due  on 
or  before  April  1st,  1900. 

"The  said  sum  of  three  thousand  dollars  to  be  payable 

on  or  before  the.  . .  .day  of 189 ....  and  the  same 

sum  of  $500.00  as  attorneys'  fees  to  be  payable  on  or 

before  the.  . .  .day  of ,  189.  .,  and  the  other  sums 

of  money  heretofore  set  forth,  together  with  interest  on  all 
overdue  payments  at  the  rate  of  eight  per  cent  per  annum, 
and  the  payment  of  all  sums  due  and  to  grow  due  to  Bal- 
four, Guthrie  and  Company  as  under  said  original  agree- 
ment provided,  shall  be  a  full  and  complete  payment  and 
settlement  of  all  moneys  to  be  paid  to  said  McDonnell  un- 
der the  said  original  agreement." 

It  was  found,  however,  that  the  appellant  could  not  make 
deeds  to  the  contract  purchasers,  because  the  receipts  un- 
der the  contracts  were  not  sufficient  in  amount  to  pay  the 
costs  of  planting  and  caring  for  the  orchards  and  the  price 

28-32  WASH. 
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required  to  be  paid  to  the  mortgagees  to  obtain  partial  re- 
leases from  the  lien  of  the  mortgage.  Moreover,  the  mort- 
gagees were  threatening  foreclosure.  The  parties,  there- 
fore, found  it  necessary  to  make'  some  arrangement  by 
which  releases  could  be  obtained  for  a  less  payment  per 
acre  than  the  contract  called  for,  and  also  to  obtain  an 
extension  of  time  for  the  payment  of  the  principal  due  upon 
the  mortgage.  To  that  end  they  procured  one  Vincent 
Cook  to  purchase  the  mortgage,  and  entered  into  the  fol- 
lowing agreement  with  him: 

"This  Agreement,  made  and  entered  into  this  8th  day  of 
January,  1897,  between  Columbus  McDonnell  and  Marga- 
ret McDonnell,  his  wife,  the  parties  of  the  first  part,  by 
their  trustee  and  agent,  The  Title  Guarantee  and  Trust 
Company,  a  corporation,  the  Stearns  Fruit  Land  Com- 
pany, a  corporation,  party  of  the  second  part,  The  Title 
Guarantee  and  Trust  Company,  a  corporation,  the  party 
of  the  third  part,  and  Vincent  Cook,  party  of  the  fourth 
part 

"Witnesseth:  Whereas,  the  parties  of  the  first  part 
were  on  the  20th  day  of  March,  1893,  the  owners  in 
fee  of  the  following  described  real  property,  towit:  [De- 
scribing the  lands  in  question  and  certain  other  lands,  a 
part  of  which  are  situated  in  Walla  Walla  County,  in  this 
state,  and  the  remainder  in  Multnomah  County,  Oregon.] 
And  on  said  day  mortgaged  by  a  mortgage  hereinafter  re- 
ferred to  as  'said  mortgage'  to  Robert  Balfour,  Robert 
Brodie  Forman,  and  Alexander  Guthrie,  which  mortgage 
was  recorded  at  page  82  of  Book  19  of  Records  in  the 
office  of  the  Auditor  of  Clarke  County,  State  of  Washing- 
ton, and  at  page  2(>G  of  Book  41  of  Mortgage  Records  in 
the  office  of  the  Auditor  of  Walla  Walla  County,  State 
of  Washington,  and  by  a  trust  deed  to  W.  J.  Burns,  which 
said  deed  was  recorded  at  page  32  of  Book  196  of  Rec- 
ords of  Deeds  in  the  office  of  the  Recorder  of  Conveyances 
of  Multnomah  County,  State  of  Oregon,  all  of  the  herein- 
above described  lands  as  security  for  the  payment  of  two 
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certain  promissory  notes,  amounting  to  sixteen  thousand 
dollars  ($16,000),  copies  of  which  are  set  out  in  said 
mortgage  and  upon  which  there  is  in  fact  fourteen  thou- 
sand eight  hundred  and  eight  and  forty -hundredths  dol- 
lars now  owing  as  principal,  which  said  notes  are  herein- 
after referred  to  as  'said  mortgage  notes.' 

"And  whereas,  the  said  parties  of  the  first  part  did  on 
the  12th  day  of  February,  1894,  enter  into  a  written  con- 
tract with  the  party  of  the  second  part,  contracting  to  sell 
all  of  said  land  in  Clarke  County  to  the  party  of  the 
second  part  and  thereafter  on  the  28th  day  of  August, 
1894,  the  party  of  the  second  part  did  assign  all  of  its 
right,  title  and  interest  in,  to  and  under  said  last  mentioned 
contract  to  the  party  of  the  third  part,  and  thereafter  on 
the  21st  day  of  August,  1896,  the  parties  of  the  first  part 
did  by  quit  claim  deed  convey  all  their  interest  in  said  land 
in  Clarke  County  to  the  party  of  the  the  third  part,  and 
the  legal  title  to  said  land  in  Clarke  County  is  now  vested 
in  the  party  of  the  third  part  as  trustee  for  the  benefit  of 
the  parties  of  the  first  and  second  parts,  and  whereas  the 
party  of  the  second  part  has  made  certain  contracts  for  the 
sale  of  portions  of  said  lands  in  Clarke  county,  and  the 
party  of  the  third  part  desires  to  make  deeds  conveying  title 
free  of  encumbrance  to  such  portions  and  other  portions 
of  said  lands,  but  is  unable  to  do  so  on  account  of  the 
mortgage  above  mentioned. 

"And  whereas,  the  party  of  the  fourth  part  is  willing  to 
buy  said  mortgage  notes,  mortgage  and  trust  deed  from 
the  present  holders  thereof,  and  to  make  partial  releases 
of  said  portions  and  other  portions  of  said  land  in  Clarke 
county  from  the  lien  of  said  mortgage  upon  the  considera- 
tions hereinafter  stated,  and  the  parties  of  the  first  and 
second  and  third  parts  each  and  all  desire  said  partial  re- 
leases so  made  and  said  mortgage  and  trust  deed  and  mort- 
gage notes  to  be  assigned  to  the  party  of  the  fourth  part 
as  aforesaid. 

"Now,  Therefore,  in  consideration  of  the  premises 
and  of  the  considerations  hereinafter  mentioned,  the 
parties  of  the  first  part  for  themselves,  their  heirs,  execu- 
tors, administrators  and  assigns,  and  the  party  of  the  sec- 
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ond  part  for  itself,  its  successors  and  assigns  do  hereby 
consent  to  the  making  of  any  partial  releases  of  said  land  in 
Clarke  county  from  the  lien  of  said  mortgage  that  may  be 
agreed  upon  by  the  parties  of  third  and  fourth  parts  and 
upon  any  terms  or  considerations  agreed  upon  by  said  par- 
ties of  the  third  and  fourth  parts  and  without  prejudice  in 
any  way  to  the  rights  of  the  party  of  the  fourth  part  to 
hold  all  parts  of  the  lands  mentioned  in  said  mortgage 
and  trust  deed  remaining  after  any  or  all  of  said  partial 
releases  shall  have  been  made  as  security  for  the  payment 
of  any  sums  of  money  that  may  remain  unpaid  upon  said 
mortgage  notes  and  without  prejudice  to  his  right  to  fore- 
close said  mortgage  and  trust  deed  upon  any  default  made 
in  the  payment  of  the  principal  or  interest  or  any  other 
sum  or  sums  provided  to  be  paid  by  the  terms  of  said 
mortgage  or  trust  deed  or  said  mortgage  notes,  or  upon  any 
breach  of  any  of  the  conditions  of  said  mortgage  or  trust 
deed  to  be  performed  by  the  parties  of  the  first  part 

"And  the  party  of  the  second  part  in  consideration  of  the 
premises  and  the  other  considerations  mentioned  herein 
agrees  to  make  and  deliver  to  the  party  of  the  fourth  part 
at  the  execution  of  this  agreement  its  promissory  note  pay- 
able to  the  party  of  the  fourth  part  forty-two  months  after 
date  for  the  sum  of  fourteen  thousand  eight  hundred  and 
eight  and  forty-hundredths  dollars  ($14,808.40),  bearing 
interest  at  the  rate  of  ten  per  cent  per  annum,  payable 
quarterly,  said  note  to  be  held  by  the  party  of  the  fourth 
part  with  said  mortgage  notes,  mortgage  and  trust  deed, 
and  all  payments  hereafter  made  on  the  principal  of  said 
mortgage  notes  to  be  also  credited  on  said  note  of  the  party 
of  the  second  part  as  of  the  first  interest  paying  date  after 
said  payment  to  the  said  party  of  the  fourth  part  The 
party  of  the  second  part  also  agrees  to  repay  to  the  party 
of  the  third  part  all  moneys  expended  by  it  for  recording 
mortgages  or  assignments  of  mortgages  or  other  instruments 
of  any  kind  authorized  or  made  pursuant  to  this  agreement, 
and  on  account  of  the  difference  of  interest  between  said 
mortgage  notes  and  the  note  of  the  said  party  of  the  sec- 
ond part,  and  also  all  other  expense  caused  to  the  party  of 
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the  third  part  by  reason  of  any  of  the  terms  of  this  agree- 
ment. And  the  party  of  the  third  part  in  consideration 
of  the  premises  and  other  considerations  herein  stated 
agrees  that  at  the  time  any  partial  release  for  any  of  said 
portions  of  said  land  in  Clarke  county  from  the  lien  of  said 
mortgage  is  made  by  the  party  of  the  fourth  part  that 
it,  the  said  party  of  the  third  part,  will  pay  to  the  party 
of  the  fourth  part  the  sum  of  eighty  dollars  per  acre  in 
United  States  gold  coin  for  the  portions  so  released  as 
payment  on  the  principal  of  said  mortgage  notes  and  that 
it,  the  party  of  the  third  part,  will  not  convey  any  por- 
tion of  the  said  land  in  Clarke  county  to  any  one  without 
first  obtaining  a  partial  release  therefor  from  the  lien  of 
said  mortgage  from  the  party  of  the  fourth  part  as  is 
herein  provided  for,  and  that  it  will  not  sell  or  convey  any 
portion  of  said  land  in  Clarke  county  for  a  less  final  pay- 
ment than  one  hundred  and  twenty  dollars  per  acre,  to  be 
paid  in  cash  or  part  cash,  the  balance  of  purchase  price 
to  be  secured  by  promissory  note  bearing  interest  at  eight 
per  cent,  per  annum  and  mortgage  securing  the  same,  being 
a  first  lien  on  the  premises  sold  or  conveyed;  that  if  it 
sells  any  portion  of  said  land  in  Clarke  county  for  which 
it  receives  less  than  eighty  dollars  per  acre  in  cash,  it  will 
pay  to  the  party  of  the  fourth  part  all  cash  received  on 
such  sale,  to  be  applied  as  payment  upon  the  principal  of 
said  mortgage  notes,  and  that  it,  the  party  of  the  third  part, 
will  assign  to  the  party  of  the  fourth  part  the  note  and 
mortgage  it  may  receive  on  any  such  sale  to  be  held  by 
the  party  of  the  fourth  part  in  lieu  of  the  land  so  released 
and  for  the  sale  of  which  said  note  and  mortgage  was  taken. 
And  the  party  of  the  third  part  also  agrees  to  pay  all 
fees  for  recording  mortgages  or  assignments  of  mortgages 
or  other  instruments  of  any  kind  which  may  be  made  or 
assigned  to  the  party  of  the  fourth  part  under  or  pur- 
suant to  the  terms  of  this  agreement,  and  that  it  will  pay 
all  taxes  on  all  lands  herein  described  now  due  or  here- 
after to  become  due  upon  which  the  lien  of  said  mortgage 
or  trust  deed  continues,  and  will  pay  all  expense  of  making 
such  partial  releases,  and  the  party  of  the  third  part  further 
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agrees  that  it  will  pay  the  interest  on  said  promissory  note 
of  the  party  of  the  second  part  to  the  party  of  the  fourth 
part  promptly  as  the  same  falls  due,  all  out  of  any  money 
received  by  it  on  account  of  any  contracts  made  for  the 
sale  of  any  portion  of  said  lands  in  Clarke  county  other 
than  the  moneys  herein  agreed  to  be  applied  as  payments 
on  the  principal  of  said  mortgage  notes.  And  the  party 
of  the  fourth  part,  in  consideration  of  the  premises  and 
the  other  considerations  herein  expressed  agrees  to  buy  said 
mortgage  notes  and  mortgages  and  trust  deed  securing  the 
same,  provided  that  said  securities  can  be  bought  for  the 
principal  sum  now  due  thereon  not  exceeding  fourteen 
thousand  eight  hundred  and  eight  and  forty-hundredths 
dollars  ($14,808.40),  and  that  thereafter  he  will  execute 
and  deliver  such  partial  releases  of  portions  of  said  land 
in  Clarke  county  as  the  party  of  the  third  part  may  request 
of  him  upon  the  said  party  of  the  third  part  paying  to  him 
therefor  the  sum  of  eighty  dollars  per  acre  for  each  acre 
and  fraction  thereof  in  the  tract  so  released.  The  said 
tracts  to  be  released  by  number  as  shown  upon  the  plat 
recorded  in  the  office  of  the  county  auditor  in  said  Clarke 
county,  Washington,  known  as  the  plat  of  'Roselawn.' 
That  he  will  apply  said  payment  of  eighty  dollars  per  acre 
upon  the  principal  of  said  mortgage  notes  as  of  the  first 
day  of  the  next  interest-paying  term  after  its  receipt  from 
the  party  of  the  third  part ;  that  he  will  also  execute  such 
partial  releases  when  the  party  of  the  third  part  conveys 
any  such  portions  of  land  in  Clarke  county  without  receiv- 
ing the  full  sum  of  eighty  dollars  per  acre  in  cash  upon 
the  payment  of  such  sum  as  may  be  received  by  the  party 
of  the  third  part  upon  such  sale  to  him,  the  party  of  the 
fourth  part,  to  be  applied  as  payment  upon  the  principal 
of  said  mortgage  notes  as  of  the  first  day  of  the  next 
interest-paying  term  after  its  receipt  from  the  party  of 
the  third  part,  provided  the  party  of  the  third  part,  at 
the  time  of  such  payment  be  less  than  eighty  dollars  per 
acre,  assign  to  the  party  of  the  fourth  part  the  note  and 
mortgage  received  upon  such  sale  to  secure  the  payment 
of  balance  of  the  purchase  price  of  one  hundred  and  twenty 
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dollars  ($120.00)  per  acre  to  be  held  by  him  as  security 
in  lieu  of  the  portion  of  said  land  in  Clarke  county  so 
released;  he  agreeing,  however,  that  upon  the  payment 
to  him  by  the  party  of  the  third  part  of  enough  more  money 
to  make  up  the  full  payment  of  eighty  dollars  per  acre 
on  any  of  said  tracts  so  sold  for  a  less  cash  payment  than 
eighty  dollars  per  acre  to  reassign  without  recourse  to 
him  said  note  or  notes  and  mortgage  or  mortgages  secur- 
ing the  same  to  the  party  of  the  third  part,  or  to  such 
person  as  it  may  direct,  and  will  credit  such  partial  pay- 
ment on  said  mortgage  note  as  above  provided  where  the 
whole  payment  of  eighty  dollars  per  acre  is  made  as 
of  the  first  interest-paying  date  after  its  receipt  from  the 
party  of  the  third  part.  lie  further  agrees  to  credit  so 
much  of  the  interest  paid  upon  said  promissory  note  made 
by  the  party  of  the  second  part  upon  the  interest  accruing 
upon  said  mortgage  notes  as  will  keep  the  interest  on  said 
mortgage  notes  fully  paid  up  to  the  time  of  payment  of 
interest  on  said  promissory  note  if  the  same  be  sufficient 
therefor,  and  that  he  will  not  foreclose  said  mortgage  and 
trust  deed  or  either  of  them  before  the  maturity  of  said 
promissory  note  of  the  party  of  the  second  part,  if  interest 
on  said  mortgage  notes  and  on  said  promissory  notes  of 
the  party  of  the  second  part,  be  at  all  times  when  due, 
promptly  paid.  And  the  party  of  the  fourth  part  con- 
sents to  the  use  by  the  party  of  the  third  part  of  any  funds 
in  its  hands  on  account  of  its  trust  concerning  said  lands 
in  Clarke  county  at  the  beginning  of  each  quarter  after 
it  shall  have  paid  the  accrued  interest  due  on  said  prom- 
issory note  of  the  party  of  the  second  part,  for  any  of  the 
purposes  of  its  said  trust  as  expressed  in  the  contracts  now 
existing  between  the  party  of  the  third  part  and  the  party 
of  the  first  part,  and  the  party  of  the  third  part  and  the 
party  of  the  second  part 

"In  Testimony  Whereof,"  etc. 

Later  on  the  following  supplemental  agreement,  being 
the  last  of  the  written  agreements,  was  entered  into  between 
the  same  parties: 

"The  Supplemental  Agreement  made  and  entered  into 
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this  10th  day  of  December,  1899,  by  and  between  Colum- 
bus McDonnell  and  Margaret  McDonnell,  his  wife,  parties 
of  the  first  part,  and  Stearns  Fruit  Land  Company,  a  cor- 
poration, party  of  the  second  part,  The  Title  Guarantee 
and  Trust  Company,  a  corporation,  party  of  the  third  part, 
and  Vincent  Cook,  party  of  the  fourth  part 

"Witnesseth:  Whereas,  heretofore  on  the  8th  day  of 
January,  1897,  all  of  the  above  named  parties  entered  into 
an  agreement  pursuant  to  which  said  party  of  the  fourth 
part  purchased  from  Robert  Balfour,  Robert  Brodie  For- 
man  and  Alexander  Guthrie  that  certain  mortgage  and 
the  notes  secured  thereby,  made  and  executed  and  deliv- 
ered by  the  parties  of  the  first  part  to  said  Balfour,  For- 
man  and  Guthrie  on  the  20th  day  of  March,  1893,  which 
was  recorded  at  page  82  of  Book  19  of  Records,  in  the 
office  of  the  Auditor  of  Clarke  county,  state  of  Washington, 
and  at  page  266  of  Book  41  of  Mortgage  Records  in  the 
office  of  the  Auditor  of  Walla  Walla  county,  in  said  state ; 
and  whereas,  said  agreement  of  January  8th,  1897,  pro- 
vided for  making  partial  releases  from  the  lien  of  said 
mortgage  of  portions  of  the  land  mortgaged  in  Clarke 
county,  but  did  not  provide  for  such  releases  as  to  the 
land  in  Walla  Walla  county;  and  whereas,  the  parties 
of  the  first  part  have  sold  all  of  said  land  in  Walla  Walla 
county  and  desire  to  have  the  same  released  from  the  lien 
of  said  mortgage;  and  whereas,  on  condition  of  the  said 
parties  of  the  first  part  making  to  the  party  of  the  fourth 
part  an  assignment  of  the  mortgage  and  notes  for  nine 
hundred  and  fifty  dollars  received  by  them  on  sale  of  said 
land  in  Walla  Walla  county  as  security  to  be  held  by  the 
party  of  the  fourth  part  in  lieu  of  said  land  in  Walla 
Walla  county,  the  parties  of  the  second  and  third  parts 
are  willing  to  consent  to  said  release  of  said  land  without 
prejudice  to  any  of  the  conditions  of  said  agreement  of 
January  8,  1897,  and  the  party  of  the  fourth  part  is  now 
willing  to  make  said  release  of  said  land  from  said  first 
mentioned  mortgage. 

"Now,  Therefore,  in  consideration  of  the  premises  and 
said  release  of  said  land  in  Walla  Walla  county  by  the 
party  of  the  fourth  part,  the  parties  of  the  first  and  second 
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and  third  parts  hereby  consent  to  said  release  of  said 
Walla  Walla  county  lands  without  prejudice  to  any  of 
the  terms  or  conditions  of  said  agreement  of  January  8, 
1897,  and  hereby  ratify  and  confirm  said  agreement  and 
all  acts  done  pursuant  thereto.  And  in  consideration 
thereof  and  of  the  assignment  of  the  said  $950.00  mort- 
gage and  notes  to  him  by  the  parties  of  the  first  part,  the 
party  of  the  fourth  part  hereby  agrees  to  release  said  land 
in  Walla  Walla  county  from  the  lien  of  said  mortgage  first 
mentioned  and  to  credit  any  money  received  on  account 
of  said  $950  mortgage  and  notes  at  the  time  and  in  the 
manner  provided  for  crediting  money  on  principal  of 
notes  of  Columbus  McDonnell  and  wife  and  Stearns  Fruit 
Land  Company  in  said  agreement  of  January  8,  1897 ;  and 
the  party  of  the  second  part  hereby  consents  that  the  party 
of  the  third  part  may  and  shall  out  of  the  first  money 
coming  into  its  hands  from  the  'Roselawn  Trust'  available 
for  such  purposes  reimburse  and  repay  the  parties  of  the 
first  part  any  sum  of  money  so  received  and  credited  by 
the  party  of  the  fourth  part  on  note  of  party  of  second 
part.  And  on  full  payment  of  the  first  mentioned  mort- 
gage, the  party  of  the  fourth  part  agrees  to  reassign  to 
the  parties  of  the  first  part  said  $950  mortgage  and  notes 
or  so  much  of  the  same  as  may  then  remain  unpaid  and 
unsatisfied. 

"In  Testimony  Whereof,"  etc. 

During  the  period  which  intervened  between  the  time 
of  the  making  of  the  first  contract  and  the  commencement 
of  this  action  many  of  the  contracts  of  sale  made  by  The 
Stearns  Fruit  Land  Company,  as  well  as  others  made 
by  the  appellant  as  its  successor  in  interest,  were  forfeited 
by  the  purchasers,  so  that  the  net  result  was  that  appel- 
lant actually  deeded  of  the  land  only  147.975  acres,  leav- 
ing remaining  thereof  undisposed  of  243.505  acres,  some- 
thing over  one  hundred  acres  of  which  had  been  planted 
to  prune  trees.  Of  the  land  deeded,  however,  all  was 
not  paid  for  in  cash.    Where  such  was  the  fact,  a  mortgage 
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on  the  land  was  taken  to  secure  the  deferred  payments. 
These  mortgages,  at  the  time  of  the  commencement  of 
this  action,  consisted  of  first  mortgages  of  the  face  value 
of  $8,481.29,  in  the  hands  of  Vincent  Cook,  and  second 
mortgages  of  the  face  value  of  $2,911.25,  in  the  hands  of 
the  appellant. 

This  action  was  begun  in  February,  1900.  In  its 
amended  complaint  the  appellant  set  out  the  several  con- 
tracts before  referred  to,  and  contended  that  the  effect 
of  the  same  was  to  make  it  a  trustee  of  both  the  Stearns 
Fruit  Land  Company  and  the  McDonnells,  responsible 
only  for  a  faithful  performance  of  the  trust  evidenced  by 
the  several  writings;  that  it  had  performed  the  same  so 
far  as  it  was  able ;  that  in  doing  so  it  had  expended  over 
and  above  its  receipts  the  sum  of  $2,200.29;  that  it  was 
entitled  to  the  sum  of  $3,145.26  for  its  services;  and 
that  $809.98  was  due  it  as  interest.  It  prayed  an  account- 
ing, for  judgment  for  the  amount  found  to  be  due  it,  that 
the  amount  found  to  be  due  be  declared  a  lien  on  the  second 
mortgages  in  its  hands,  and  the  land  remaining  unsold, 
and  that  the  lien  be  foreclosed,  the  mortgages  sold,  and  the 
proceeds  applied  in  satisfaction  of  the  amount  due,  and 
that  the  lands  be  sold  for  any  deficiency  which  should  re- 
main thereafter.  For  answer  the  respondents  admitted  the 
execution  of  the  several  written  agreements  mentioned,  but 
denied  that  the  appellant  was  a  mere  trustee  thereunder, 
and  denied,  also,  that  the  appellant  had  correctly  stated  the 
account.  They  alleged  affirmatively  that  the  effect  of  the 
several  agreements  was  to  make  the  appellant  a  purchaser 
of  the  land  mentioned ;  that  the  appellant  was  by  reason 
thereof,  and  by  reason  of  other  matters  alleged  in  the 
answer,  indebted  to  the  respondents  in  the  sum  of 
$36,870.54,  with  interest  aggregating  another  large  sum. 
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They  also  prayed  that  the  amount  found  due  them  be 
declared  a  lien  on  the  land  remaining  unsold  by  the  appel- 
lant, and  that  the  same  be  sold  and  the  proceeds  of  the 
sale  applied  in  satisfaction  of  the  amount  found  due.  The 
new  matter  in  the  answer  was  put  in  issue  by  a  reply. 
A  trial  was  had  on  the  issues  thus  made,  resulting  in  a 
judgment  in  favor  of  the  respondents  for  a  total  sum,  found 
to  be  due  on  September  13,  1901,  of  $29,477.79.  The 
judgment  further  directed  that  the  appellant  satisfy  the 
mortgage  held  by  Vincent  Cook,  which  then  amounted  to 
the  sum  of  $6,479.00,  also  two  certain  judgments,  known 
as  the  Slocum  and  Winder  judgments,  held  by  Robert 
Hall,  and  that  it  cause  to  be  delivered  to  the  respondents 
the  note  and  mortgage  mentioned  in  the  supplemental 
agreement  with  Vincent  Cook,  or,  in  case  they  should  fail 
so  to  do,  that  judgment  be  entered  for  the  respective 
amounts  of  the  several  obligations. 

From  the  judgment  entered  it  will  be  observed  that  the 
trial  court  adopted  the  respondents'  view  of  the  several 
contracts.  It  held  that  the  contract  between  the  Stearns 
Fruit  Land  Company  and  the  respondents  was  a  contract 
to  convey,  optional,  perhaps,  before  the  company  entered 
upon  the  performance  of  it,  but  absolute  after  that  time, 
binding  it  to  make  the  several  payments  therein  specified 
as  the  purchase  price  of  the  land,  notwithstanding  the 
contract  seemingly  expressly  provided  otherwise ;  constru- 
ing the  provision  of  the  contract  to  the  effect  that  the 
owners  would  make  deeds  to  parcels  on  the  payment  of  a 
particular  price  per  acre  to  be  a  provision  to  enable 
the  company  to  make  sales  in  advance  of  the  final  pay- 
ment But,  however  plausible  the  reasoning  may  be  by 
which  this  conclusion  is  reached,  it  seems  to  us  that  it  h 
not  the  correct  interpretation  of  the  contract,  when  con- 
sidered by  itself,  or  in  the  light  of  the  acts  of  the  parties 
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under  it.  Looking  to  the  wording  of  the  contract,  we  find 
that  it  contains  a  promise  on  the  part  of  the  McDonnells 
to  convey  to  the  other  party  to  the  contract  the  lands  therein 
described  on  the  payment  of  the  taxes  due  and  to  become 
due,  a  certain  mortgage  then  a  lien  on  the  premises,  and 
a  sum  which,  taken  together  with  the  taxes  due  and  back 
interest  on  the  mortgage,  will  make  $20,000,  in  insl^ll- 
ments  of  certain  amounts  at  fixed  times.  Then  comes  a 
promise  on  the  part  of  the  other  party  to  pay  the  taxes  then 
due  on  or  before  a  certain  date,  with  an  express  provision 
that  it  does  not  agree  to  make  any  of  the  other  payments. 
This  is  followed  by  a  forfeiture  clause  to  the  effect  that, 
if  any  one  payment  is  not  made  when  due,  all  previous  pay- 
ments shall  be  forfeited  at  the  option  of  the  first  parties. 
Following  this  is  an  agreement  that  the  McDonnells  will 
convey  any  part  of  the  land  lying  south  of  a  certain  road 
on  payment  to  them  or  on  the  mortgage  a  fixed  price  per 
acre  according  to  location.  It  is  worthy  of  notice  here 
that  these  latter  prices  were  greatly  in  excess  of  the  prices 
fixed  per  acre  in  that  part  of  the  contract  providing  for  the 
sale  of  the  entire  tract ;  the  rate  for  the  entire  tract  being 
about  $90  per  acre,  while  the  other  fixed  the  minimum 
price  at  $125  per  acre,  and  ranged  as  high  as  $300  per 
acre.  It  was  also  expressly  provided  that  a  forfeiture  of 
the  contract  for  non-payment  of  the  amounts  as  they 
became  due  should  not  in  anywise  "affect  the  parties  as 
to  any  of  said  land  already  sold  and  conveyed."  Taking 
the  contract,  alone,  therefore,  and  reading  it  altogether,  it 
hardly  seems  that  it  was  the  intention  of  the  parties  that 
there  should  be  an  absolute  sale,  or  that  the  Stearns  Fruit 
Land  Company,  or  the  appellant  as  its  successor  in  inter- 
est, should  be  obligated  to  pay  for  the  land  at  all  events 
whether  it  sold  the  same  or  not  If  the  court  may  reason 
from  its  knowledge  of  the  general  stability  of  land  values, 
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it  knows,  from  the  testimony  as  to  the  present  values  of  the 
land  remaining  unsold  and  unimproved,  that  the  prices 
agreed  upon  were  grossly  in  excess  of  the  actual  cash  value 
of  the  land.  True,  the  payments  extended  over  a  long 
period  of  time ;  but  even  this  would  not  equalize  the  con- 
tract values  with  the  actual  values  of  the  land.  The  pur- 
poses of  the  parties  were  therefore  speculative.  The  Mc- 
Donnells were  willing,  for  the  chance  of  obtaining  this 
speculative  value  for  the  land,  to  permit  the  Stearns  Fruit 
Land  Company  and  its  successor  to  divide  it  into  small 
tracts,  plant  it  to  prunes,  and  dispose  of  it  to  third  persons 
at  prices  to  be  fixed  by  the  company  or  its  successor,  so  long 
as  they  received  the  prices  agreed  upon  in  the  contract  If 
all  of  it  should  be  taken,  the  price  should  be  something  less 
than  $90  per  acre ;  if  any  part  less  than  all,  the  price  should 
be  $125,  $200,  or  $300  per  acre  according  to  its  location; 
but  it  was  not  understood  that  the  Stearns  Fruit  Land 
Company  was  to  take  more  than  it  was  able  to  sell  to  third 
parties,  unless  it  decided  to  do  so  before  a  forfeiture  should 
be  declared,  and  should  make  the  necessary  payments  to 
complete  the  amount  of  the  purchase  price.  The  acts  of 
the  parties  under  the  agreement  and  the  subsequent  agree- 
ments all  point  to  the  same  conclusion.  The  McDonnells  not 
only  acquiesced  in  all  of  the  various  shifts  and  arrange- 
ments made  by  the  appellant  with  other  interested  parties, 
but  they  seem  never  to  have  demanded  a  payment  accord- 
ing to  the  terms  of  the  contract  as  they  now  seek  to  con- 
strue it.  Other  circumstances  could  be  cited  from  the  evi- 
dence which  tend  to  support  the  belief  that  they  never 
thought  they  had  made  an  absolute  sale;  but,  without 
stopping  to  point  them  out,  we  conclude  that  the  Stearns 
Fruit  Land  Company  did  not  obligate  itself  by  the  original 
contract  to  purchase  the  land  described  therein,  nor  did  the 
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appellant  as  its  successor  in  interest,  assume  such  an  obli- 
gation. 

We  cannot,  however,  accept  the  appellant's  theory  that  it 
is  a  mere  trustee,  entitled  to  compensation  from  the  Mc- 
Donnells for  its  services.  As  between  itself  and  the  Mc- 
Donnells,  it  was  substituted  in  the  place  and  stead  of  the 
Stearns  Fruit  Land  Company,  and  has  such  rights  and 
privileges  and  is  subject  to  the  same  obligations  as  that 
company  would  have  had  or  would  have  been  subject,  had 
no  assignment  been  made.  In  other  words,  so  far  as  the 
McDonnells  are  concerned,  the  Stearns  Fruit  Land  Com- 
pany and  the  appellant  are  one  and  the  same  person.  It  is 
true  there  was  language  used  in  the  contract  of  August 
21,  1896,  from  which  it  might  be  inferred  that  the  parties 
intended  to  make  the  appellant  trustee  for  both  of  the  orig- 
inal parties  with  a  limited  liability;  but  the  subsequent 
acts  of  the  parties,  as  well  as  the  agreement  of  January  28, 
1897,  show  the  true  intent  of  the  parties  was  to  make 
their  relations  as  we  have  defined  them  to  be.  It  remains, 
then,  to  inquire  what  the  rights  and  liabilities  of  the  par- 
ties are  which  grew  out  of  these  relations.  Taking  up  the 
question  of  the  appellant's  liabilities  first,  it  is  at  once  ap- 
parent that  it  became  liable  for  the  land  sold  to  third  per- 
sons under  the  guaranty  contracts.  These  aggregated,  as 
we  have  said,  147,895  acres,  a  part  of  which  bore  the  mini- 
mum price  of  $125  per  acre,  and  a  part  $200  per  acre,  the 
total  being,  according  to  the  findings  of  the  trial  court, 
$19,546.88.  In  addition  to  this,  it  was  obligated  to  pay 
the  sum  fixed  in  the  contract  of  August  21,  1896,  as  liqui- 
dated damages,  together  with  the  judgment  and  attorney's 
fee  herein  named;  the  whole  amounting  to  the  sum  of 
$3,700.  It  also  obligated  itself  by  the  contract  of  August 
21,  1896,  to  pay  Columbus  McDonnell  for  his  services  in 
tending  the  orchard.     There  is  a  dispute  in  the  evidence 
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whether  or  not  all  suras  earned  under  this  last  head  were 
paid ;  but  as  the  trial  court  seems  to  have  found  that  they 
were  so  paid,  we  will  follow  its  conclusion.  The  aggregate 
of  the  principal  sum  of  the  appellant's  liabilities  is  there- 
fore: 

Land    sold $19,540.88 

Liquidated  damages,  etc 3,700.00 

Total $23,246.88 

As  against  this  it  is  entitled  to  credit  for  the  sums  paid 
on  account  of  the  purchase  price  of  the  land  to  the  mort- 
gage holders  and  to  the  McDonnells  personally.  Also  for 
the  amount  paid  for  taxes  accrued  prior  to  April  1,  1894, 
as  per  the  stipulation  in  the  original  contract,  and  the 
amounts  paid  as  the  purchase  price  of  the  Slocum  and 
Wintler  judgments  which  gave  rise  to  the  trust  deed. 
These  several  items  are  as  follows : 

Amount  paid  mortgagees $15,194.  G3 

Amount  paid  McDonnells 2,606.95 

Taxes  due  prior  to  1894 483.04 

Slocum  and  Wintler  judgments 515.75 

Total $18,800.37 

Deducting  this  sum  from  the  sum  which  the  appellant  is 
obligated  to  pay  leaves  a  balance  owing  from  the  appellant 
to  the  McDonnells  of  $5,446.51.  As  this  sum  has  been 
long  overdue,  it  is  right  that  the  appellant  pay  interest 
upon  it  for  a  reasonable  time.  From  the  somewhat  meager 
data  in  the  record  on  this  point  it  is  difficult  to  find  a 
starting  point  from  which  to  make  the  calculation,  but  we 
think  it  no  more  than  just  to  make  the  interest  equal  to  the 
difference  between  the  principal  sum  found  to  be  owing 
as  above  stated  and  the  balance  due  at  the  time  of  the  trial 
on  the  mortgage  to  Balfour,  Guthrie  &  Company,  now  in 


448    TITLE  GUARANTEE  &  TRUST  CO.  v.  McDONNELL. 

Opinion  of  the  Court. — Fullerton,  C.  J.       [32  Wash. 

the  hands  of  Vincent  Cook.  The  satisfaction  of  that  mort- 
gage will  therefore  balance  the  account  between  the  parties 
and  entitle  the  appellant  to  all  moneys  and  second  mort- 
gages in  its  hands,  and  all  of  the  first  mortgages  due  from 
the  contract  purchasers  held  by  Vincent  Cook  as  collateral 
to  the  principal  mortgage.  The  judgment,  however,  must 
provide  for  certain  other  matters.  Vincent  Cook  holds,  in 
addition  to  the  mortgages  on  the  lands  sold,  a  mortgage 
belonging  to  the  McDonnells  covering  the  Walla  Walla 
land,  which  was  the  subject-matter  of  the  supplemental 
contract  with  Vincent  Cook,  the  face  value  of  which  is 
$950.  The  McDonnells  are  entitled  to  a  return  of  this 
mortgage,  or,  if  it  has  been  collected,  to  its  value  in  money. 
The  Slocum  and  Wintler  judgments,  while  actually  be- 
longing to  the  appellant,  stand  in  the  name  of  Robert  Hall. 
An  execution  was  issued  for  the  unpaid  balance  on  these 
judgments,  under  which  the  lands  remaining  unsold  stand- 
ing in  the  appellant's  name  were  sold  to  Hall.  The  Mc- 
Donnells are  entitled  to  a  satisfaction  of  these  judgments 
and  such  an  acquittance  from  Hall  as  will  clear  the  record 
title.  The  McDonnells  are  also  entitled,  of  course,  to  a  re- 
conveyance from  the  appellant  of  all  the  lands  not  sold  to 
the  contract  purchasers.  As  Columbus  McDonnell  has  died 
since  the  trial  of  the  cause  in  the  court  below,  and  Margaret 
McDonnell  has  been  confirmed  as  executrix  of  his  estate, 
the  judgment  ordered  will  be  entered  with  reference  to  this 
changed  condition. 

It  is  ordered,  therefore,  that  the  judgment  appealed  from 
be  reversed,  and  the  cause  remanded  with  instructions  to 
enter  a  judgment  to  the  following  effect : 

1.  That  the  appellant  be  required  to  pay  to  Vincent 
Cook  the  amount  remaining  due  on  the  Balfour,  Guthrie  & 
Company  mortgage,  cause  the  same  to  be  satisfied  of  rec- 
ord, and  turn  back  to  the  respondents  the  note  and  mort- 
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gage  on  the  Walla  Walla  land,  or  pay  the  amount  thereof 
to  them  if  the  same  has  been  collected  by  Vincent  Cook. 

2.  That  the  appellant  cause  satisfaction  to  be  entered 
of  record  of  the  Slocum  and  Wintler  judgments,  and  cause 
Robert  Hall  to  make  such  a  conveyance  of  his  purported 
title  to  the  respondents  as  will  clear  the  record  of  any  in- 
terest he  may  seem  to  have  in  the  land  sold  under  those 
judgments. 

3.  That  the  appellant  convey  to  the  respondents  all  of 
the  land  conveyed  to  it  in  1896,  not  heretofore  conveyed 
by  it  to  the  contract  purchasers. 

4.  That  on  compliance  with  the  foregoing  conditions 
the  appellant  be  awarded  all  of  the  mortgages  now  in  its 
hands  or  in  the  hands  of  Vincent  Cook  as  its  own  property, 
save  the  mortgage  on  the  Walla  Walla  land  above  men- 
tioned. 

5.  That  the  appellant  be  given  sixty  days  after  the  re- 
mittitur from  this  court  reaches  the  lower  court  to  comply 
with  the  foregoing  requirements,  and,  if  at  the  end  of  that 
period  it  fails  or  refuses  to  comply  therewith,  that  judg- 
ment be  entered  against  it  for  the  value  of  the  land  deeded 
to  it  and  remaining  unsold  by  it  at  the  rates  named  in  the 
contract  between  the  Stearns  Fruit  Land  Company  and  the 
McDonnells,  for  the  amount  remaining  due  on  the  mort- 
gage in  the  hands  of  Vincent  Cook,  for  the  amount  of  the 
face  value  of  the  note  and  mortgage  on  the  Walla  Walla 
land,  and  that  the  same  be  declared  a  lien  upon  all  of  the 
unsold  lands,  and  the  mortgages  remaining  in  the  hands  of 
Vincent  Cook  pledged  to  secure  the  Balfour,  Guthrie  & 
Company  note  and  mortgage,  first  and  superior  to  any 
claim  thereon  of  the  appellant.  The  appellant  will  recover 
its  costs  on  this  appeal. 

Mount,  Hadlot,  Andems  and  Dunbar,  JJ.,  concur. 

28-32  wash. 
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ern  Railway  Company,  Appellant. 

APPEAL  —  JURISDICTION     OF     SUPREME     COURT  —  AMOUNT     IN     CONTRO- 
VERSY. 

The  appellate  jurisdiction  of  the  supreme  court  would  extend 
to  a  case  in  which  the  original  complaint  claimed  damages  in 
excess  of  $200  for  the  killing  of  cows,  even  though  the  claim 
as  made  in  an  amended  complaint  had  reduced  the  damages  sued 
for  to  the  sum  of  $200.     (Anders  and  Dunbar,  J  J.,  dissent.) 

DAMAGES  —  MARKET  VALUE   OP  CATTLE   KILLED  —  EVIDENCE. 

Evidence  of  the  quantity  and  value  of  milk  given  by  certain 
cows,  which  were  chiefly  valuable  for  their  milk,  is  admissible 
for  the  purpose  of  aiding  the  jury  in  determining  their  market 
value  in  an  action  for  damages  for  their  death. 

RAILROADS  —  KILLING    CATTLE FAILURE    TO    FENCE NATURAL    BAR- 
RIERS. 

The  existence  of  natural  barriers  along  a  railway  track  would 
not  excuse  the  company  from  liability  for  stock  killed  at  that 
point,  where  there  was  free  access  to  the  track  at  the  ends  of  such 
barriers,  under  Bal.  Code,  §  4332,  which  provides  that  "it  shall 
be  prima  facie  evidence  of  negligence  on  the  part  of  defendant 
to  show  that  the  railroad  track  was  not  fenced  so  as  to  turn  stock 
from  the  track." 

Appeal  from  Superior  Court,  Stevens  County. — Hon. 
William  E.  Richardson,  Judge.    Affirmed. 

W.  H.  Thompson,  8.  Douglas  and  M.  J.  Gordon,  for  ap- 
pellant 

W.  H.  Jackson  and  C.  A.  Mantz,  for  respondent: 

The  plaintiff  is  entitled  to  recover  the  market  value  of 
the  stock,  and  to  this  end  evidence  is  admissible  to  show 
all  their  qualities  which  affect  their  market  value.  St. 
Louis,  etc.,  By.  Co.  v.  Dudgeon,  28  Kan.  283;  Central 
Branch  Union  Pacific  By.  Co.  v.  Nichols,  24  Kan.  242; 
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Young  v.  Kansas  City,  etc.,  Ry.  Co.,  52  Mo.  App.  530. 
Testimony  as  to  what  plaintiff  had  been  offered  for  one  of 
his  cows  a  short  time  before  the  killing  was  proper  as  tend- 
ing to  show  market  value.  Qalveston,  etc.,  Ry.  Co.  v.  Da- 
vis, 1  White  &  W.  Civ.  Cas.  147. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  to  recover  damages  for  the 
loss  of  two  cows  belonging  to -respondent,  and  killed  by  ap- 
pellant's train  of  cars  upon  its  railway  track.  The  orig- 
inal complaint  alleged  damages  in  the  sum  of  $200  for  the 
value  of  the  cows,  $25  special  damages,  and  damages  at  the 
rate  of  $2  per  day  from  the  date  the  cows  were  killed. 
Upon  motion  of  appellant,  the  allegations  of  special  dam- 
ages were,  by  order  of  the  court,  stricken  out  of  the  com- 
plaint, and  an  amended  complaint  filed  wherein  respondent 
alleged  his  damages  at  $200,  the  value  of  the  cows.  The 
answer,  after  denying  the  material  allegations  of  the  com- 
plaint, pleaded  that  plaintiff  carelessly  and  negligently  per- 
mitted the  cows  to  run  at  large  and  willfully  abandoned 
them  at  and  near  the  right  of  way  of  the  railway  company  \ 
that  the  loss  of  the  animals  was  caused  by  the  negligence 
of  the  respondent.  The  reply  denied  these  allegations  of 
the  answer.  On  these  issues  the  cause  was  tried  before  the 
court  with  a  jury,  which  returned  a  verdict  in  favor  of  the 
respondent  for  $150.  Judgment  was  entered  on  the  ver- 
dict, and  from  this  judgment  defendant  appeals. 

Respondent  moved  to  dismiss  the  appeal  upon  the  ground 
that  the  amount  in  controversy  does  not  exceed  the  sum  of 
$200.  The  constitution  provides  (art.  4,  §  4)  that  the  ap- 
pellate jurisdiction  of  the  supreme  court  "shall  not  ex- 
tend to  civil  actions  at  law  for  the  recovery  of  money  or 
personal  property  when  the  original  amount  in  controversy 
or  the  value  of  the  property  does  not  exceed  the  sum  of 
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$200."  The  question  upon  this  motion  is,  does  the  amount 
alleged  and  prayed  for  in  the  original  complaint  control,  or 
does  the  amount  alleged  and  prayed  for  in  the  amended 
complaint  determine  the  original  amount  in  controversy. 
The  amount  alleged  and  prayed  for  in  the  original  com- 
plaint was  in  excess  of  $200.  But  the  excess  was  stricken 
out  on  motion  of  appellant  by  an  order  of  the  court  en- 
tered on  the  journal.  It  is  true  no  formal  exception  to  this 
order  was  taken  by  respondent,  but  none  was  necessary. 
The  Code  provides:  "It  shall  not  be  necessary  or  proper 
to  take  or  enter  an  exception  to  any  ruling  or  decision  men- 
tioned in  the  last  section  which  is  embodied  in  a  written 
judgment,  order  or  journal  entry  in  the  cause."  Bal.  Code, 
§  5051.  If  judgment  had  gone  against  the  plaintiff  after 
the  amended  complaint  had  been  filed  and  trial  had,  and 
plaintiff  had  appealed,  this  court  would  certainly  have  en- 
tertained jurisdiction  of  such  appeal,  because  the  original 
amount  in  controversy  was  more  than  $200.  On  such  ap- 
peal this  court  would  have  reviewed  the  ruling  of  the  lower 
court  in  striking  out  the  items  in  excess  of  $200.  Since  the 
plaintiff  could  have  appealed  because  the  original  amount 
in  controversy  was  in  excess  of  $200,  it  follows  for  the 
same  reason  that  the  defendant  may  now  appeal,  and  that 
this  court  has  jurisdiction.  The  motion  is  therefore  de- 
nied. 

Errors  1  and  2  are  based  upon  rulings  of  the  lower  court 
permitting  plaintiff  to  testify  as  to  the  quantity  and  value 
of  milk  given  by  the  cows.  This  class  of  evidence  was  of- 
fered as  tending  to  show  the  value  of  the  cows.  We  think 
it  was  competent  for  that  purpose.  The  value  of  the  oowb 
was  an  issue  in  the  case.  The  cows  were  chiefly  valuable 
for  milk,  and  the  quantity  and  value  thereof  was  a  factor 
which  the  jury  had  a  right  to  consider  with  other  evidence 
in  arriving  at  their  market  value. 
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The  third  and  fourth  errors  assigned  are  based  upon  the 
refusal  of  the  court  to  allow  defendant  to  show  that  there 
were  natural  barriers  at  or  near  the  point  where  the  cattle 
were  killed,  unless  it  was  also  shown  that  the  track  was 
also  fenced  at  other  places  near  said  point  and  connected 
with  such  natural  barriers,  and  an  instruction  to  the  jury 
based  thereon  as  follows : 

"If  you  find  that  the  railroad  track  at  the  point  where 
the  cattle  were  killed  was  not  fenced  so  as  to  turn  stock 
from  the  track,  this  is  prima  facie  evidence  of  negligence 
on  the  part  of  the  company." 

The  statute,  at  §4332,  Bal.  Code,  provides  that,  "it 
shall  be  prima  facie  evidence  of  negligence  on  the  part  of 
the  defendant  to  show  that  the  railroad  track  was  not 
fenced  so  as  to  turn  said  stock  from  the  track."  The  in- 
struction was  clearly  within  the  terms  of  the  statute.  It 
was  not  contended  in  the  case  that  the  natural  barrier  was 
anything  more  than  a  steep  hill  or  bank  along  one  side  of 
the  track  for  a  distance  of  about  sixty  feet,  and  a  fill  on  the 
other  side.  There  was  nothing  to  prevent  stock  from  going 
upon  the  track  at  this  point.  It  is  no  doubt  true  that  nat- 
ural barriers  are  equivalent  to  a  legal  fence  where  they 
answer  the  purpose  of  a  fence  and  are  used  as  such  in  con- 
nection with  a  fence ;  but  where  there  is  no  attempt  to  fence 
the  track,  and  the  barriers,  though  competent  for  the  pur- 
pose, are  not  used  as  a  fence,  and  there  is  free  access  at 
each  end  of  such  barriers,  they  cannot  be  held  to  constitute 
a  fence.  If  the  track  had  been  fenced  for  a  distance  of 
sixty  feet  on  each  side  thereof  and  the  ends  not  closed 
thereby  allowing  free  ingress  and  egress  upon  the  track  to 
stock,  it  could  not  be  held  to  be  a  fence  "so  as  to  turn  stock 
from  the  track"  For  this  reason  the  rulings  of  the  court, 
both  in  excluding  the  evidence  and  in  giving  the  instruc- 
tions, were  correct.     There  was  no  evidence  whatever  in 
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the  record  tending  to  show  that  the  defendant  willfully  or 
negligently  turned  his  cattle  upon  the  track,  or  that  they 
were  accustomed  to  stray  thereupon,  and  for  that  reason  the 
court  properly  refused  to  instruct  the  jury  in  reference 
thereto. 

There  is  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 

Fullebton,  C.  J.,  and  Hadley,  J.,  concur. 

Andebs,  J. — While  I  fully  concede  that  the  conclusion 
announced  in  the  foregoing  opinion  upon  the  merits  of  this 
case  is  correct,  I  am  of  the  opinion  that  the  motion  to  dis- 
miss the  appeal  should  have  been  granted,  upon  the  ground 
that  this  court  has  no  jurisdiction  of  the  cause.  When  the 
amended  complaint  was  filed,  the  first  complaint  became 
functus  officio,  and  of  no  more  force  than  if  it  had  never 
been  filed  at  all.  And  since  the  plaintiff,  in  the  amended 
complaint  on  which  the  trial  was  had,  alleged  in  effect  that 
he  had  been  damaged  in  the  sum  of  $200,  and  demanded 
judgment  for  that  amount  only,  it  appears  clear  to  my 
mind  that  the  amount  in  controversy,  not  being  in  excess 
of  $200,  was  not  sufficient  to  confer  jurisdiction  upon  this 
court  I  think  the  amount  actually  sought  to  be  recovered 
at  the  time  of  the  trial  must  be  held  to  be  the  "original 
amount  in  controversy"  within  the  meaning  of  the  consti- 
tution. 

Dunbar,  J.,  concurs  with  Andebs,  J. 
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Philadelphia  Mortgage  and  Trust  Company,  Appel- 
lant, v.  V.  E.  Palmer  et  ah,  Respondents. 

APPEAL — NOTICE  —  SUFFICIENCY  —  DESIGNATION    OF    RESPONDENTS. 

The  taking  of  an  appeal  not  being  the  commencement  of  a 
new  action,  but  a  subsequent  proceeding  in  the  original  action, 
a  notice  of  appeal,  directed  to  one  of  the  respondents  by  name 
and  referring  to  the  others  under  the  designation  et  al.,  and 
served  upon  the  attorneys  for  such  parties,  is  sufficient  to  give 
the  supreme  court  jurisdiction. 

ADVERSE   POSSESSION TITLE   ACQUIRED   BY   PAYMENT   OF   TAXES  —  OC- 
CUPIED  AND  UNOCCUPIED  LAND. 

Under  Bal.  Code,  §5503,  vesting  title  in  one  who  shall  con- 
tinue in  actual,  open  and  notorious  possession  of  lands  under 
color  of  title  for  a  period  of  seven  years,  during  which  time 
he  has  paid  the  taxes  thereon,  and  under  Id.,  §  5504,  declaring 
title  in  one  who,  having  color  of  title  to  vacant  and  unoccupied 
land,  pays  the  taxes  thereon  for  seven  years,  the  payment  of 
taxes  on  land  for  seven  years  by  one  having  color  of  title  would 
vest  him  with  the  legal  title,  although  part  of  such  seven  years 
he  had  been  in  actual  possession,  and  the  balance  of  the  period 
had  allowed  the  land  tp  lie  vacant  and  unoccupied. 

SAME COLOR  OF  TITLE  —  SHERIFF'S   CERTIFICATE. 

Color  of  title,  within  the  purview  of  Bal.  Code,  §§  5503,  5504, 
takes  its  inception  from  the  date  of  the  sheriff's  sale  of  realty, 
even  though  it  may  be  invalid,  and  not  from  the  date  of  the  exe- 
cution of  his  deed  pursuant  to  such  sale. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emory,  Judge.    Reversed. 

Smith  &  Cole,  for  appellant. 

Robert  H.  Lindsay  and  V.  E.  Palmer,  for  respondents : 

A  certificate  of  sale  is  not  claim  and  color  of  title.  No 
instrument  is  sufficient  under  this  statute  unless  it  actually 
purports  to  convey  the  title  to  a  party  therein  named  as 
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grantee.  This  a  certificate  of  sale  does  not  purport  to  do. 
It  merely  indicates  that  the  party  has  a  conditional  right 
to  have  the  title  conveyed  at  a  later  date.  That  conditional 
right  may  be  defeated  before  the  day  upon  failure  of  the 
condition.  Coleman  v.  Billings,  89  111.  185 ;  Bride  v. 
Watt,  23  111.  507 ;  Converse  v.  Calumet  River  Ry.  Co.,  195 
111.  204  (62  N.  E.  887). 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  C.  J. — This  is  an  action  of  ejectment 
brought  under  §  5500  of  the  Code  (Ballinger's),  in  which 
the  appellant,  who  was  plaintiff  below,  seeks  to  recover  the 
possession  of  and  quiet  its  title  to  certain  real  property  sit- 
uated in  the  city  of  Seattle.  The  respondents,  for  answer, 
set  up  title  in  themselves,  and  prayed  judgment  that  their 
title  be  declared  superior  to  that  of  the  appellant.  Judg- 
ment went  for  the  respondents,  and  this  appeal  is  taken 
therefrom. 

The  respondents  moved  to  dismiss  the  appeal.  This  mo- 
tion was  made  subsequent  to  the  time  the  cause  was  as- 
signed for  hearing  on  the  calendar,  and  after  the  respond- 
ents had  appeared  and  argued  the  case  upon  its  merits, 
orally  and  by  brief,  without  suggesting  the  defect  now 
thought  to  be  fatal  to  the  appeal,  although  the  same  ap- 
peared then  upon  the  face  of  the  record,  and  prior  thereto 
had  been  drawn  to  the  attention  of  counsel.  Under  these 
circumstances  the  court  would  not  notice  any  defect  or  ir- 
regularity in  the  proceedings,  even  though  so  gross  as  to 
warrant  a  dismissal  under  ordinary  conditions;  but,  as 
counsel  insist  that  the  defect  here  is  one  going  to  the  juris- 
diction of  the  court,  we  will  notice  it  for  a  moment  The 
contention  of  want  of  jurisdiction  is  based  upon  the  further 
contention  that  all  of  the  parties  defendant  in  the  action 
are  not  made  parties  to  the  appeal.    The  parties  defendant 
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are  Victor  E.  Palmer  and  Carrie  D.  Palmer,  his  wife,  and 
J.  B.  Combs  and  Persia  M.  Combs,  his  wife.  The  notice 
of  appeal  as  it  appears  in  the  record  is  as  follows : 

"In  the  Superior  Court    of    King    County,  State  of 
Washington. 
Philadelphia  Mortgage  &  Trust  Company,  a  Corporation, 

Plaintiff,  vs. 

Victor  E.  Palmer  et  al.,  Defendants. 

No.  36,426.    Notice  of  Appeal. 

To  the  defendants  and  to  their  attorneys,  E.  H.  Lindsay 
and  Victor  E.  Palmer : 

Take  notice  that  the  plaintiff  herein  appeals  to  the  su- 
preme court  of  the  state  of  Washington,  from  that  certain 
judgment  rendered  in  this  cause  on  the  10th  day  of  March, 
1903,  and  from  the  findings  of  fact  and  conclusions  of  law 
rendered  herein,  and  from  the  refusal  of  the  court  to  make 
the  findings  of  fact  and  conclusions  of  law  hereinbefore 
proposed  by  plaintiff ;  which  appeal  is  from  each  and  every 
part  of  said  judgment 

Philadelphia  Mortgage  &  Trust  Company,  a  Corporation. 
By  Smith  &  Cole,  Its  Attorneys. 

Due  service  of  the  foregoing  notice  of  appeal  and  the  re- 
ceipt of  a  copy  thereof  is  hereby  admitted  this  11th  day  of 
March,  1903. 

V.  E.  Palmer  &  B.  H.  Lindsay, 

Filed  Mar.  12, 1903.  Attorneys  for  Defendants. 

C.  A.  Koepfli,  Clerk.'' 

It  is  argued  that  a  notice  of  appeal  is  in  the  nature  of  an 
original  process  by  which  the  parties  against  whom  the  ap- 
peal is  taken  are  brought  before  the  appellate  court;  that 
it  cannot  be  waived ;  that  it  must  be  directed  to  all  the  de- 
fendants by  name  whom  it  is  necessary  to  make  respond- 
ents, and  that  no  abbreviated  reference,  direct  or  indirect, 
is  sufficient  to  bring  such  parties  into  the  court ;  and  hence 
this  notice  of  appeal  is  fatally  defective  because  it  refers 
to  the  defendants,  other  than  Victor  E.  Palmer,  if  refer- 
ence is  made  to  them  at  all,  by  the  "indefinite  designation, 
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'et  al.'  "  A  writ  of  error  at  common  law,  being  a  com- 
mand from  a  superior  to  an  inferior  court  of  record  com- 
manding the  inferior  court,  in  some  cases  itself  to  examine 
the  record,  in  others,  to  send  it  to  the  superior  court  to  be 
examined,  that  some  alleged  error  might  be  corrected,  was 
the  commencement  of  a  new  action,  and  hence  the  applica- 
tion for  the  writ  and  the  writ  itself  had  to  point  out  clearly 
not  only  the  cause  in  which  the  error  lay  which  was  sought 
to  be  corrected,  but  the  parties  thereto,  that  they  might  be 
summoned  to  appear  in  the  reviewing  court  But  the  stat- 
utory writ  of  error  or  appeal  which  is  sued  out  as  a  matter 
of  right  in  the  court  rendering  the  judgment  on  which  the 
error  is  predicated  is  in  no  sense  the  commencement  of  a 
new  proceeding  or  action,  but  is  a  mere  continuation  of  the 
pending  proceeding  or  action,  being  its  transfer  from  a 
lower  to  a  higher  court  for  further  proceedings.  This  view 
of  the  statutory  writ  of  error  in  force  in  the  late  Territory 
of  Washington,  which  was  but  a  form  of  appeal,  was  taken 
by  the  territorial  supreme  court.  In  Montgomery  v.  Man- 
ning, 1  Wash.  T.  434,  the  defendant  in  error  moved  to  dis- 
miss because  the  Christian  names  of  the  parties  had  not 
been  set  out  in  the  praecipe  and  the  notice  and  return  of 
service  thereon.  The  court  held,  however,  that  under  the 
Code  the  taking  of  a  writ  of  error  is  not  the  beginning  of  a 
new  suit,  but  a  subsequent  proceeding  in  the  original  ac- 
tion, and  that  a  description  of  the  parties  conforming  to 
that  given  in  the  court  below  is  sufficient.  To  the  same  ef- 
fect is  Garrison  v.  Cheeney,  1  Wash.  T.  489.  In  SmaUey 
v.  Laugenour,  30  Wash.  307  (70  Pac.  786),  this  court  said 
that  to  appeal  is  not  to  institute  an  original  proceeding; 
and  to  the  same  effect  are  the  following  cases  from  other 
jurisdictions:  MacJclin  v.  Allenberg,  100  Mo.  337  (13  S. 
W.  350)  ;  Connor  v.  Connor,  4  Colo.  74;  Webster  v.  Caff, 
6  Colo.  475  ;  Miller  v.  Shall,  67  Barb.  446 ;  Shvler  v.  Max- 


PHILADELPHIA  MTGE.  ft  TRUST  CO.  v.  PALMER.     459 
Aug.  1903.]   Opinion  of  the  Court. — Pullerton,  C.  J. 

well,  38  Hun,  240.  See,  also,  2  Cyc.  510,  518.  If  to  ap- 
peal is  not  to  institute  a  new  proceeding,  a  notice  of  appeal 
cannot  be  an  original  process  by  which  parties  are  brought 
into  court,  but  is  a  notice  merely  by  which  the  parties  who 
are  already  in  court  are  notified  of  subsequent  and  further 
proceedings  in  the  cause  therein  pending.  True,  the  stat- 
ute prescribes  how  such  notice  may  be  given,  and  is  so  far 
mandatory  that  the  prescribed  method  must  be  followed  in 
order  to  effect  the  appeal ;  that  is  to  say,  to  effect  the  appeal 
the  notice  must  be  given  orally  at  the  time  the  judgment 
or  order  appealed  from  is  rendered,  or  given  by  serving  a 
written  notice  on  the  prevailing  party  within  a  certain  time 
thereafter ;  but  this  is  as  far  as  the  statutory  mandate  goes. 
It  does  not  prescribe  the  form  of  the  written  notice,  nor 
does  it  make  it  imperative  that  the  prevailing  parties  be 
described  in  any  particular  manner.  Why,  then,  is  not  the 
notice  in  question  sufficient  ?  Notwithstanding  it  omits  to 
name  certain  of  the  defendants,  it  designates  with  cer- 
tainty the  judgment  appealed  from,  not  only  by  the  title  it 
does  use,  but  by  giving  the  number  the  cause  bore  in  the 
trial  court.  It  is  directed  to  the  defendants  and  their  at- 
torneys, mentioning  the  attorneys  by  name.  It  bears  the 
acknowledgment  of  these  attorneys,  who  have  subscribed 
themselves  as  attorneys  for  the  defendants,  showing  that 
they  understood  that  all  of  the  defendants  in  the  action 
were  meant  to  be  referred  to  and  to  be  served  by  the  service 
on  them  of  the  appeal  notice.  No  one,  therefore,  has  been 
misled  by  the  omission  to  insert  the  names  of  certain  de- 
fendants in  the  notice.  It  is  clear  that  it  was  intended  to 
make  all  of  them  parties  to  the  appeal,  and  they  have  all 
been  served  with  notice  in  the  same  way  they  would  have 
been  served  had  they  been  named  specifically.  As  these 
defendants  are  the  only  persons  affected  by  the  appeal  who 
are  entitled  to  notice,  it  can  be  but  a  mere  sacrifice  of  sub- 
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stance  to  form  to  say  that  the  omissions  complained  of  ren- 
dered the  notice  and  service  nugatory.  We  think  the  notice 
sufficient,  and  that  the  motion  to  dismiss  should  be  denied. 

The  appellant  in  its  complaint  set  up  two  sources  of 
title :  First,  a  mortgage  from  the  common  grantors  of  it- 
self and  the  defendants,  one  Frank  N.  Wilcox  and  wife,  a 
subsequent  foreclosure  of  the  mortgage,  a  sale  of  the  prop- 
erty thereunder,  and  its  purchase  of  the  property  at  the 
sale ;  and,  second,  possession  of  the  premises  under  claim 
and  color  of  title  made  in  good  faith  for  seven  successive 
years,  during  which  time  it  paid  all  taxes  legally  assessed 
on  the  lands.  The  respondents  for  answer  denied  the  valid- 
ity of  the  mortgage  foreclosure  proceedings,  and  denied  the 
possession  as  alleged.  For  an  affirmative  defense  they  set 
up  title  in  themselves  by  virtue  of  certain  deeds  subsequent 
in  time  to  the  appellant's  mortgage,  but  which  conveyed  to 
them  the  legal  title  subject  to  that  mortgage.  For  reply 
the  appellant  set  out  facts  tending  to  show  an  estoppel  on 
the  part  of  the  respondents  to  deny  the  validity  of  the  ap- 
pellant's title.  The  trial  court  found  against  the  appellant 
on  all  of  the  issues,  and  error  is  predicated  on  each  of  the 
findings,  but  we  have  found  it  necessary  to  discuss  those 
relative  only  to  the  second  source  of  title  set  out  in  the  com- 
plaint 

From  the  record  it  appears  that  the  premises  were  sold 
by  the  sheriff  under  the  order  of  sale  based  on  the  decree  of 
foreclosure  on  May  10,  1895.  A  certificate  of  sale  was  is- 
sued to  the  appellant  at  that  time,  and  a  deed  to  the  prem- 
ises executed  one  year  later.  The  appellant  entered  into 
possession  immediately  after  the  sale,  and  continued  in  the 
actual  possession  of  the  property  by  its  tenant  until  May 
26,  1896,  at  which  time  the  house  on  the  premises  burned, 
leaving  the  land  vacant,  and  from  that  time  until  July  10, 
1902,  when  the  respondents  entered,  no  actual  possession 
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was  had  of  the  premises  by  any  one,  further  than  that  the 
appellant's  agents  visited  it  occasionally  for  the  purpose  of 
showing  it  to  prospective  purchasers,  and  during  the  years 
1900,  1901  and  1902,  for  the  principal  part  of  the  time, 
maintained  signs  on  the  premises  announcing  that  the  same 
were  for  sale.  During  all  of  this  time  the  appellant  paid 
the  taxes  assessed  on  the  land — the  street  grade  assessments 
as  well  as  the  municipal  The  Code  (§§  5503,  5504,  Bal- 
linger's)  provides: 

"Every  person  in  actual,  open  and  notorious  possession 
of  lands  or  tenements  under  claim  and  color  of  title,  made 
in  good  faith,  and  who  shall  for  seven  successive  years 
continue  in  possession  and  shall  also  during  said  time  pay 
all  taxes  legally  assessed  on  such  lands  or  tenements,  shall 
be  held  and  adjudged  to  be  the  legal  owner  of  said  lands 
or  tenements,  to  the  extent  and  according  to  the  purport  of 
his  or  her  paper  title.  All  persons  holding  under  such  pos- 
session, by  purchase,  devise  or  descent,  before  said  seven 
years  shall  have  expired,  and  who  shall  continue  such  pos- 
session and  continue  to  pay  the  taxes  as  aforesaid,  so  as  to 
complete  the  possession  and  payment  of  taxes  for  the  term 
aforesaid,  shall  be  entitled  to  the  benefit  of  this  section. 

"Every  person  having  color  of  title  made  in  good  faith 
to  vacant  and  unoccupied  land,  who  shall  pay  all  taxes 
legally  assessed  thereon  for  seven  successive  years,  he  or 
she  shall  be  deemed  and  adjudged  to  be  the  legal  owner  of 
said  vacant  and  unoccupied  land  to  the  extent  and  accord- 
ing to  the  purport  of  his  or  her  paper  title.  All  persons 
holding  under  such  taxpayer,  by  purchase,  devise  or  de- 
scent, before  said  seven  years  shall  have  expired,  and  who 
shall  continue  to  pay  the  taxes  as  aforesaid,  so  as  to  com- 
plete the  payment  of  said  taxes  for  the  term  aforesaid, 
shall  be  entitled  to  the  benefit  of  this  section :  Provided, 
however,  If  any  person  having  a  better  paper  title  to  said 
vacant  and  unoccupied  land  shall,  during  the  said  term 
of  seven  years,  pay  the  taxes  as  assessed  on  said  land  for 
any  one  or  more  years  of  said  term  of  seven  years,  then  and 
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in  that  case  such  taxpayer,  his  heirs  or  assigns,  shall  not 
be  entitled  to  the  benefit  of  this  section." 

Conceding  that  the  appellant  had  claim  and  color  of  title 
made  in  good  faith,  it  is  plain  that,  had  its  actual  posses- 
sion continued  during  the  period  which  intervened  be- 
tween the  sale  and  the  entry  of  the  respondents,  it  would 
have  had  title  by  virtue  of  the  first  section  of  the  statute 
above  quoted.  It  is  equally  plain  that  had  it  never  entered 
into  possession  of  the  land,  but  had  left  it  vacant  and  un- 
occupied during  the  same  period,  it  would  have  had  title 
by  virtue  of  the  second  section.  But  it  is  said  that,  be- 
cause it  did  not  occupy  it  for  the  entire  time  nor  leave  it 
vacant  for  the  entire  time,  it  can  claim  under  neither  sec- 
tion, and  hence  the  statute  will  not  aid  the  appellant's  title. 
It  seems  to  us,  however,  that  this  is  a  too  narrow  construc- 
tion of  the  statute.  Clearly  the  intent  of  the  legislature 
was  to  confer  the  legal  title  to  land  upon  a  person  who  had 
claim  and  color  of  title  thereto  made  in  good  faith,  and  who 
paid  the  taxes  assessed  thereon  for  seven  consecutive  years, 
whether  such  person  was  in  or  out  of  possession;  pro- 
vided, of  course,  that  the  land  remained  vacant  while  such 
person  was  out  of  possession,  and  no  one  else  having  a  bet- 
ter paper  title  paid  taxes  thereon.  If  this  be  not  so,  any 
interruption  of  a  possession  no  matter  for  what  cause  and 
for  however  short  a  time,  would  stop  the  running  of  the 
statute.  So,  likewise,  would  an  entrance  on  vacant  land, 
if  made  for  the  purpose  of  exercising  dominion  over  it, 
stop  the  running  of  the  statute.  A  party  in  possession 
could  not  quit  it  for  a  single  instant,  and  one  out  of  pos- 
session could  not  enter  for  a  single  instant,  without  losing 
all  benefit  of  the  statute.  This  is  not  the  meaning  of  the 
statute.  It  is  enough  if  the  period  during  which  he  is  in 
possession,  added  to  the  period  during  which  he  is  out  of 
possession,  equals  seven  years. 
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It  is  said,  however,  that  plaintiff's  color  of  title  arose, 
not  from  the  sheriff's  sale  and  the  certificate  of  sale  there- 
under, but  from  the  execution  of  the  sheriff's  deed  pursu- 
ant to  the  sale,  which  was  less  than  seven  years  prior  to 
the  respondent's  entry.  This  court,  in  construing  the  stat- 
ute in  force  at  the  time  the  sale  in  question  was  made,  has 
uniformly  held  that  it  vested  in  the  purchaser  the  right  to 
the  possession  of  the  land  sold  against  the  claim  of  the 
owner  and  every  other  person  except  one  holding  under  an 
unexpired  lease  from  the  time  of  the  sale  until  redemp- 
tion. While  the  court  has  had  some  difficulty  in  its  at- 
tempts to  define  the  status  of  such  a  purchaser  with  rela- 
tion to  the  title  to  the  land  purchased,  it  construed  the 
statutes  as  giving  him  all  the  benefits  of  ownership,  even 
holding  that  he  was  not  required  to  account  for  the  rente 
and  profits  received  between  the  time  of  sale  and  the  sub- 
sequent redemption  of  the  property  therefrom  by  the  orig- 
inal owner.  Debenture  Corporation  v.  Warren,  9  Wash. 
312  (37  Pac.  451)  ;  Hardy  v.  Herriott,  11  Wash.  460  (39 
Pac.  958) ;  Knipe  v.  Austin,  13  Wash.  189  (43  Pac.  25)  ; 
Hays  v.  Merchants'  National  Bank,  14  Wash.  192  (44 
Pac.  137) ;  State  ex  rcl.  Steele  v.  Northwestern  &  P.  H. 
Bank,  18  Wash.  118  (50  Pac.  1023)  ;  Diamond  v.  Turner, 
11  Wash.  192  (39  Pac.  379).  In  the  last  case  cited  it  was 
held  no  objection  to  the  validity  of  a  sheriff's  deed  that  the 
judgment  debtor  in  whose  name  it  was  issued  had  died  be- 

■  tween  the  time  of  sale  and  the  execution  of  the  deed  by 

I  the  sheriff,  the  court  saying: 

I  "The  other  [objection]  is  that  the  deed  executed  in  pur- 

suance of  the  sale  was  void  for  the  reason  that  it  was 
executed  in  the  name  of  a  dead  man.  It  is  no  doubt  true 
that  a  deed  so  executed  could  have  no  force  whatever, 
but  it  does  not  follow  that  no  title  was  acquired  by  the  pur- 
chaser at  the  execution  sale.     The  certificate  of  purchase 
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and  confirmation  of  sale  were  alone  essential  to  pass  the 
substantial  title  of  the  defendant  in  the  execution  to  the 
purchaser  at  the  sale.  The  execution  of  the  deed  after 
the  time  for  redemption  had  expired  was  a  purely  min- 
isterial act  on  the  part  of  the  officer,  and  could  have  been 
compelled  by  the  purchaser,  or  those  claiming  under  him, 
at  any  time  in  a  proper  proceeding  for  that  purpose." 

A  proceeding  which,  if  valid,  will  give  to  an  execution 
purchaser  of  land  a  substantial  title,  as  well  as  all  the 
rights  and  privileges  which  follow  title,  ought,  when 
invalid,  if  pursued  in  good  faith  under  a  belief  and  claim 
of  right,  to  give  color  of  title  sufficient  to  start  in  motion 
the  statute  of  limitations;  and  in  the  case  before  ua  we 
are  constrained  to  hold  that  the  sheriffs  sale  conferred 
on  the  appellant  such  color  of  title  as  to  enable  it  to  claim 
the  benefit  of  the  statute  involved  here. 

It  follows  that  the  judgment  appealed  from  must  be 
reversed,  and  the  cause  remanded  with  instructions  to  enter 
a  judgment  for  the  appellant  in  accordance  with  the  prayer 
of  its  complaint,  and  it  is  so  ordered. 

Hadlky,  Anders,  Mount  and  Dunbar,  JJ.,  concur. 


[No.  4701.     Decided  August  7,  1908.] 

Jambs  P.  Gleason,  AppeUant,  v.  J.  E.  Hawkins,  Admits 

istrator,  et  al.,  Respondents. 

MORTGAGES  —  DEATH  OF  MOBTGAGOB  —  LIMITATION  ON  FORECLOSURE. 

A  mortgage  lien  upon  real  estate,  being  capable  of  enforce- 
ment against  the  successors  in  interest  of  a  deceased  mortgagor, 
without  the  intervention  of  probate  proceedings,  an  action  to  fore- 
close would  be  governed  by  the  general  statute  (Bal.  Code,  §  €79*) 
limiting  right  of  action  to  six  years. 
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SAME  —  ENFORCEMENT  AGAINST  PERSONAL  REPRESENTATIVE  —  LIMITA- 
TIONS. 

Bal.  Code,  §4810,  which  authorizes  action  within  one  year 
after  the  issuance  of  letters  testamentary  or  of  administration,  in 
cases  where  the  debtor  died  before  the  bar  of  the  statute  had 
intervened,  is  superseded  by  the  later  enactment  of  Id.,  §  4642, 
which  provides  that  no  real  estate  of  a  deceased  person  shall  be 
liable  for  his  debts  unless  letters  testamentary  or  of  administra- 
tion be  granted  within  six  years  from  the  date  of  death  of  such 
decedent/'  and  hence  mortgage  foreclosure  proceedings  against  a 
decedent's  realty,  brought  within  one  year  after  the  issuance  of 
letters,  but  not  until  twenty  years  after  the  mortgagor's  death, 
were  barred. 

SAME  —  CLAIM  AGAINST  MORTGAGOR'S  ESTATE. 

Although  the  right  of  a  creditor  to  enforce  a  mortgage  lien 
against  a  decedent  may  be  barred  within  six  years,  he  is  entitled 
to  its  allowance  as  a  claim  to  be  paid  out  of  the  decedent's  per- 
sonal estate,  when  duly  presented  to  the  administrator,  notwith- 
standing the  fact  that  a  period  of  twenty  years  may  have  elapsed 
between  the  death  of  the  mortgagor  and  the  appointment  of  his 
representative. 

SAME  —  PARTIES    DEFENDANT  —  ESTOPPEL    OF    PLAINTIFF    TO    DISPUTE 
INTERE8T. 

Where  a  mortgagee  makes  parties  defendant  to  his  action  for 
foreclosure  and  seeks  relief  against  them,  under  the  allegation 
that  they  claim  some  interest  in  the  premises  Inferior  to  his  own, 
they  have  a  right  to  insist  that  he  set  up  a  valid  cause  of  action 
in  himself  before  being  called  upon  to  plead  their  own  title. 

Appeal  from  Superior  Court,  King  County. — Hon.  Rob- 
ert B.  Ai.bertson,  Judge.    Reversed  in  part 

Roberts  &  Leehey,  for  appellant. 

John  F.  Dare  and  Kenneth  Mackintosh,  for  respond- 
ents: 

ll  Upon  the  point  that  the  action  was  begun  too  late,  be- 

cause no  administration  was  had  upon  the  estate  of  the 
maker  of  the  note  and  mortgage  until  more  than  eighteen 
years  after  his  death  and  because  plaintiff  made  no  attempt 

30-32  wash. 
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to  collect  his  claim  for  more  than  twenty-one  years  after 
it  arose,  counsel  cite  Bauserman  v.  Charlott,  26  Pac.  1051; 
Bauserman  v.  Blunt,  147  U.  S.  647  (37  L.  ed.  316)  ;  Kulp 
v.  Kulp,  21  L.  R.  A.  550 ;  Spokane  County  v.  Prescott,  19 
Wash.  418. 

The  plaintiff  cannot  now  foreclose  his  mortgage,  he 
having  been  able  to  begin  his  action  against  the  heirs  of 
this  mortgagor  over  eighteen  years  ago.  Anrud  v.  Scandi- 
navian-American Bank,  27  Wash.  16;  George  v.  Butler, 
26  Wash.  456;  Denny  v.  Palmer,  26  Wash.  469;  Ray- 
mond v.  Bales,  26  Wash.  493 ;  Hanna  v.  Kasson,  26  Wash. 
568. 

The  opinion  of  the  court  was  delivered  by 

Fuklerton,  C.  J. — The  appellant,  plaintiff  below, 
brought  this  action  to  foreclose  a  mortgage  upon  certain 
real  property  situated  in  King  county,  Washington.  The 
action  was  commenced  January  23,  1903.  Demurrers  to 
the  complaint  were  interposed  by  the  several  defendants 
and  sustained  by  the  court,  whereupon  the  appellant  de- 
clined to  plead  further,  and  a  judgment  of  dismissal  of 
the  action  was  entered,  from  which  this  appeal  is  taken. 
In  his  complaint  the  appellant  alleged  in  substance  that 
on  March  5,  1881,  at  Portland,  Oregon,  one  Albert  Carr 
made  and  delivered  to  Mary  H.  Carr  his  promissory  note 
for  $60.00,  due  six  months  from  date,  and  secured  the 
same  by  a  mortgage  upon  the  real  property  above  men- 
tioned; that  the  mortgagor  died  at  Portland,  Oregon, 
within  three  years  from  the  time  of  the  maturity  of  the 
note,  and  no  administration  of  his  estate  in  that  state 
was  ever  had;  that  no  administration  on  his  estate  was 
had  in  this  state  until  December  5,  1902,  when  the  respon- 
dent, Hawkins,  was  appointed  such  administrator.  It 
was  further  alleged  that  no  part  of  the  principal  or  interest 
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due  upon  the  note  had  ever  been  paid;  that  the  note  and 
mortgage  were  duly  assigned  to  the  plaintiff;  that  the 
same,  together  with  the  mortgage,  was  presented  to  the 
administrator  as  a  claim  against  the  estate  of  Albert  Carr, 
deceased,  and  by  the  administrator  rejected.  The  eighth 
paragraph  of  the  complaint  is  as  follows : 

"That  the  defendants  herein  named,  Charles  D.  Knight, 
Cassen  Dana  Knight,  Annie  M.  Brown,  Charles  D. 
Knight,  as  administrator  of  the  estate  of  John  A.  Stafford, 
deceased,  and  Annie  M.  Brown  and  A.  L.  Brown,  as 
executrix  and  executor  of  the  estate  of  Amos  Brown, 
deceased,  Mrs.  F.  J.  Anderson  and  John  Doe  Anderson, 
her  husband,  have  or  claim  to  have  some  interest  or  claims 
upon  said  premises  or  some  part  thereof,  which  interest 
or  claims,  however,  if  any  exist,  are  wholly  subsequent 
in  date  and  inferior  to  plaintiff's  mortgage  and  subject  to 
the  lien  thereof." 

The  prayer  is  that  the  appellant  have  judgment  against 
the  estate  of  Albert  Carr,  and  against  the  respondent 
J.  E.  Hawkins,  as  administrator  thereof,  for  the  amount 
due  on  the  note,  that  the  mortgage  be  foreclosed  and  the 
property  therein  described  be  sold  to  satisfy  the  amount 
found  to  be  so  due,  and  that  the  claims  or  interests  of  the 
other  defendants  in  the  property  be  adjudged  inferior 
to  the  lien  of  the  mortgage.  The  demurrers  were  sustained 
on  the  ground  that  the  action  was  barred  by  the  statute  of 
limitations,  and  the  correctness  of  this  ruling  is  the  prin- 
cipal question  presented  in  the  argument  here. 

By  reference  to  the  dates  above  given  it  will  be  noticed 
that  over  twenty  years  had  elapsed  between  the  maturity 
of  the  note  and  the  time  any  proceeding  was  commenced 
looking  to  its  enforcement.  It  is  the  contention  of  the  re- 
spondents that  the  right  to  enforce  it  after  this  lapse  of 
time  is  barred  both  by  the  general  statute  of  limitations, 
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which  requires  that  an  action  upon  a  contract  in  writing, 
or  liability  expressed  or  implied  arising  out  of  a  written 
agreement,  be  commenced  within  six  years  after  the  cause 
of  action  accrued,  and  by  the  special  statute  of  1895,  which 
provides  that  no  real  estate  of  a  deceased  person  shall  be 
liable  for  his  debts  unless  letters  testamentary  or  of  ad- 
ministration be  granted  within  six  years  from  date  of  the 
death  of  such  decedent.  Code,  §§  4798,  4642  (Ballings 
er's).  On  the  other  hand,  the  appellant  claims  that  his 
right  of  action  is  saved  by  virtue  of  the  provisions  of 
§  4810  of  the  Code  (Id.),  which  provides: 

"If  a  person  against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survives,  an 
action  may  be  commenced  against  his  representatives  after 
the  expiration  of  that  time,  and  within  one  year  after 
the  issuing  of  letters  testamentary  or  of  administration." 

The  contention  of  the  respondents,  in  so  far  as  it  re- 
lates to  the  right  to  foreclose  the  mortgage,  or  the  right 
to  enforce  the  payment  of  the  debt  out  of  any  of  the  real 
property  of  the  deceased  debtor,  we  think  is  the  correct 
one.  A  mortgage,  while  it  is  but  a  mere  lien,  and  is  but 
ancillary  to  the  debt  which  it  is  given  to  secure,  is  capable 
of  enforcement  against  the  mortgaged  property,  though 
the  mortgagor  be  deceased,  in  a  direct  suit  brought  for  that 
purpose  against  the  heirs  of  the  mortgagor,  or,  rather,  the 
person  or  persons  in  whom  the  legal  title  to  the  mortgaged 
property  is  vested  at  the  time  of  the  foreclosure;  that  is, 
it  is  not  necessary,  in  order  that  the  mortgaged  property 
may  be  subjected  to  the  payment  of  the  debt  it  is  pledged 
to  secure,  that  a  probate  procedure  be  instituted,  and  the 
debt  be  presented  to  the  executor  or  administrator, 
before  a  suit  can  be  instituted  to  foreclose  the  mortgage. 
Scammon  v.  Ward,  1  Wash.  179  (23  Pac.  439) ;  Reed  v. 
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Miller,  1  Wash.  426  (25  Pac.  334).  And  as  the  right 
to  subject  the  mortgaged  property  to  the  payment  of  the 
mortgaged  debt  is  not  affected  by  the  death  of  the  mort- 
gagor,  it  follows  that  the  statute  would  run  against  the 
right,  and  that  the  action  must  be  begun  within  the  statu- 
tory period.  Hibernian  Savings  &  Loan  Society  v.  Conlin, 
67  Cal.  178  (7  Pac.  477).  But  if  this  were  not  so,  the 
present  mortgage  is  barred  in  any  event  by  the  statute  of 
1895  above  cited.  That  statute  is  subsequent  in  time 
to  the  one  relied  upon  by  the  appellant,  and  clearly  exempts 
the  real  estate  of  every  deceased  person  from  the  payment 
of  his  debts,  unless  letters  testamentary  or  of  administra- 
tion be  granted  within  six  years  from  the  date  of  the 
death  of  such  person.  Here  over  twenty  years  elapsed  be- 
tween the  death  of  the  mortgagor  and  the  grant  of  letters 
of  administration,  and  "To  hold  that  real  estate  of  a  de- 
ceased person,  under  said  act,  is  liable  for  debts  of  any 
class, — either  of  those  contracted  by  decedent  before  his 
death,  or  those  contracted  after  for  funeral  expenses,  or  in 
administration,  after  the  six  years  had  expired, — would 
be  to  defeat  the  object  of  the  act."  In  re  Smith's  Estate, 
25  Wash.  539,  543  (66  Pac.  93).  The  court,  therefore, 
did  not  err  in  holding  that  the  real  property  mentioned 
could  not  be  subjected  to  the  mortgage  debt 

But,  notwithstanding  the  right  to  foreclose  the  mort- 
gage or  collect  the  debt  out  of  the  real  property  of  the  de- 
ceased debtor  is  barred  by  the  statute,  the  creditor  still 
has,  we  think,  the  right  to  have  his  claim  allowed  by  the 
administrator  to  be  paid,  as  other  claims  of  the  estate 
must  be  paid,  out  of  the  personal  property  in  the  hands 
of  the  administrator  belonging  to  the  estate.  The  statute 
destroys  the  lien  of  the  debt  at  the  end  of  six  years  upon 
the  deceased  debtor's  real  property,  but  keeps  it  alive  in 
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so  far  as  his  personal  property  is  concerned.  The  debt 
should,  for  that  reason,  have  been  allowed  as  a  claim 
against  the  estate. 

The  appellant  contends,  however,  that  these  questions 
cannot  be  raised  by  the  respondents  other  than  the  ad- 
ministrator. He  argues  that,  inasmuch  as  the  only  refer- 
ence made  to  such  respondents  is  by  the  paragraph  above 
quoted  in  full,  it  does  not  appear  on  the  face  of  the  com- 
plaint that  they  have  any  such  interest  in  the  premises 
as  will  entitle  them  to  question  the  appellant's  right  to 
foreclose;  that  they  must  first  set  up  a  superior  title  in 
themselves  before  they  can  question  the  sufficiency  of  his 
complaint.  But  it  is  a  sufficient  answer  to  this  objection 
to  say  that  the  appellant  has  made  them  parties  to  the 
action,  and  sought  relief  against  them.  This  is  a  confes- 
sion that  they  are  proper  parties,  and  they  have  the  right 
to  insist  that  the  appellant  set  up  a  valid  cause  of  action 
in  himself  before  they  are  called  upon  to  plead  their  own 
title. 

It  follows,  therefore,  that  the  judgment  appealed  from 
must  be  affirmed  as  to  all  of  the  defendants  except  the  ad- 
ministrator ;  as  to  him  it  must  be  reversed,  and  remanded 
with  instructions  to  allow  the  claim  of  the  appellant  as  one 
of  the  acknowledged  debts  of  the  estate,  to  be  paid  in  due 
course  of  administration.  The  remittitur  will  go  accord- 
ingly. 

Hadley,  Anders,  Dunbab  and  Mount,  JJ.,  concur. 
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In  the  Matter  of  the  Application  of  Fkitz  Dieteick  for 
a  Writ  of  Habeas  Corpus. 

STATUTES  —  REPEAL    BY    IMPLICATION  —  SETTING    FOBTH    STATUTE    A8 
AMENDED  —  GAMBLING. 

Section  37  of  article  2  of  the  state  constitution,  which  provides 
that  "no  act  shall  ever  be  revised  or  amended  by  mere  reference 
to  its  title,  but  the  act  revised  or  the  section  amended  shall  be 
set  forth  at  full  length/'  does  not  apply  to  cases  where  a  later 
act,  designed  as  a  complete  law  in  itself,  repeals  by  implication 
a  former  law  on  the  same  subject,  and  hence  Laws  1903,  p.  63, 
making  gambling  a  felony  is  not  invalid  by  reason  of  the  failure 
to  set  it  forth  as  an  amendment  of  Bal.  Code,  §  7260,  which  de- 
fines the  same  acts  of  gambling  as  constituting  a  misdemeanor. 

Original  Application  for  Habeas  Corpus. 

Graves  &  Graves,  for  petitioner. 

Horace  Kimball,  Prosecuting  Attorney,  W.  B.  Stratton, 
Attorney  General,  E.  W.  Ross  and  C.  C.  Dalton,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — The  petitioner  applied  to  this  court  for 
a  writ  of  habeas  corpus.  The  petition  states  substantially 
that  the  petitioner  is  restrained  of  his  liberty  by  the  sheriff 
of  Spokane  county,  in  the  county  jail  of  said  county,  and 
that  such  restraint  is  because  of  the  facts  hereinafter 
stated.  On  June  16,  1903,  an  information  was  filed  in 
the  superior  court  of  said  county,  by  the  prosecuting  at- 
torney thereof,  charging  that  the  petitioner  did,  on  the 
14th  day  of  June,  1903,  wilfully,  unlawfully,  and  feloni- 
ously conduct  and  carry  on  therein,  as  proprietor,  a  cer- 
tain game  of  poker,  commonly  called  "stud  poker,"  the 
same  having  been  played  and  operated  for  checks,  said 
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checks  then  and  there  being  representatives  of  value,  towit, 
representatives  of  money,  and  that  said  game  was  played, 
carried  on,  and  conducted  in  a  certain  room  where  persons 
resort  for  the  purpose  of  playing  the  same.  Thereafter 
the  petitioner  was  brought  before  said  court  and  required 
to  plead  to  said  information.  He  thereupon  entered  a 
plea  of  guilty,  and,  on  the  17th  day  of  June,  1903,  the 
court  entered  its  judgment  and  sentence  in  the  cause, 
finding  petitioner  guilty  of  the  offense  charged,  and 
sentencing  him  as  a  punishment  therefor  to  serve  a  term 
of  one  year  in  the  state  penitentiary.  He  was  forthwith 
remanded  to  the  custody  of  said  sheriff,  that  said  judgment 
and  sentence  might  be  carried  into  effect.  The  petition 
further  avers  that  the  petitioner  is  held  upon  no  other 
charge  or  pretense  than  that  above  set  forth.  He  admits 
that  he  has  committed  the  offense  charged  in  the  informa- 
tion, but  says  that  the  only  punishment  which  can  be  im- 
posed therefor  is  a  fine,  as  provided  in  §  7260,  Bal.  Code. 
He  avers  that  he  so  claimed  and  asserted  to  the  said,  su- 
perior court  at  the  time  the  sentence  was  pronounced,  but 
that  the  court  disregarded  his  protest  and  sentenced  him 
to  imprisonment  in  the  penitentiary.  He  alleges  that 
the  said  sheriff  of  Spokane  county  will  in  a  short  time  pro- 
ceed to  carry  out  said  sentence,  and  will  commit  him  to 
the  custody  of  the  warden  of  the  penitentiary  to  serve  out 
the  term  imposed  by  said  court.  He  further  says  he  has 
stood  and  now  stands  ready  to  pay  a  fine,  and  he  prays  that 
he  may  be  delivered  from  illegal  imprisonment,  and  that 
an  order  of  final  discharge  shall  be  made  herein.  Upon 
the  presentation  of  the  petition  here,  it  was  ordered  that 
a  writ  of  habeas  corpus  should  issue  directed  to  the  said 
sheriff  of  Spokane  county.  Such  a  writ  was  accordingly 
issued.     The  said  sheriff  filed  his  return,  in  which  he  set 
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up  the  record  of  the  judgment  in  the  superior  court,  to- 
gether with  the  commitment  remanding  the  petitioner  to 
his  custody  for  the  purpose  of  being  delivered  to  the  war- 
den of  the  penitentiary.  A  hearing  was  thereafter  had 
upon  said  petition  and  return. 

The  contention  of  the  petitioner  involves  the  constitu- 
tionality of  an  act  of  the  legislature  of  1903.  The  act 
will  be  found  in  chapter  51,  at  pages  63  and  64  of  the 
Session  Laws  of  1903,  and  is  entitled  as  follows:  "An 
act  to  prohibit  the  maintaining  of  gambling  resorts,  de- 
claring the  same  a  felony,  and  prescribing  a  penalty  there- 
for."   The  act  itself  is  as  follows : 

"Section  1.  Any  person  who  shall  conduct,  carry  on, 
open,  or  cause  to  be  opened,  either  as  owner,  proprietor, 
employee,  or  assistant,  or  in  any  manner  whatever,  whether 
for  hire  or  not,  any  game  of  faro,  monte,  roulette,  rouge 
et  noir,  lansquenette,  rondo,  vingt-un  (or  twenty-one), 
poker,  draw-poker,  brag,  bluff,  thaw,  tan7  or  any  banking 
or  other  game  played  with  cards,  dice  or  any  other 
device,  or  any  slot  machine,  or  other  gambling  device, 
whether  the  same  be  played  or  operated  for  money,  checks, 
credits,  or  any  other  representative  or  thing  of  value,  in 
any  house,  room,  shop,  or  other  building  whatsoever,  boat, 
booth,  garden  or  other  place,  where  persons  resort  for  the 
purpose  of  playing,  dealing  or  operating  any  such  game, 
machine  or  device,  shall  be  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  imprisoned  in  the  penitentiary 
for  the  period  of  not  less  than  one  nor  more  than  three 
years." 

The  claim  of  the  petitioner  is  that  the  act  is  invalid  for 
the  alleged  reason  that  it  is  merely  amendatory  of  a  for- 
mer act  dealing  with  the  same  subject,  and  that  as  such 
it  does  not  comply  with  §  37,  art.  2,  of  the  state  constitu- 
tion, which  provides  that  "no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the  act  revised 
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or  the  section  amended  shall  be  set  forth  at  full  length." 
The  former  act  of  which  it  is  claimed  the  recent  one  is 
merely  amendatory  was  passed  by  the  territorial  legisla- 
ture of  1879,  and  is  entitled,  "An  act  to  prevent  and  pun- 
ish gambling."  Section  1  of  that  act  is  involved  in  the 
discussion  here,  and  will  be  found  at  page  97  of  the  Ses- 
sion Laws  of  1879,  being  also  §  7260,  Bal.  Code.  The 
section  is  as  follows: 

"Each  and  every  person  who  shall  deal,  [play],  or 
carry  on,  or  open,  or  cause  to  be  opened,  or  who  shall  con- 
duct, either  as  owner,  proprietor,  employee,  whether  for 
hire  or  not,  any  game  of  faro,  monte,  roulette,  rouge-et- 
noir,  lansquenet te,  rondo,  vingt-un  (or  twenty-one),  or 
poker,  draw  poker,  brag,  bluff,  thaw,  tan,  or  any  banking 
or  other  game  played  with  cards,  dice,  or  any  other  device, 
whether  the  same  be  played  for  money,  checks,  credits, 
or  any  other  representative  of  value,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  more  than  five  hundred  dollars,  and 
shall  be  imprisoned  in  the  county  jail  until  such  fine  and 
costs  are  paid :  Provided,  That  such  persons  so  convicted 
shall  be  imprisoned  one  day  for  every  two  dollars  of  such 
fine  and  costs:  And  provided  further,  That  such  impris- 
onment shall  not  exceed  one  year:  And  still  further  pro- 
vided, That  any  one  who  shall  carry  on  any  chuck-a-luck, 
bunko,  strap,  sling,  panel  house,  or  other  swindling  games 
shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
shall  be  imprisoned  in  the  penitentiary  not  exceeding  five 
years  for  such  offense." 

The  petitioner  argues  that  the  new  act  deals  with  the 
same  subject  as  the  above  quoted  section  of  the  former 
one,  is  merely  amendatory  thereto,  and  is  invalid  because 
it  does  not  set  forth  at  full  length  the  former  section  as 
amended  as  provided  by  the  constitutional  provision  quoted 
above.     The  question,  therefore,  to  be  determined  is,  does 
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the  new  act  com6  within  the  said  constitutional  require- 
ment? 

It  will  be  seen  that,  under  the  act  of  1879,  the  carrying 
on  and  conducting  of  certain  enumerated  gambling  games 
is  made  a  distinct  offense,  as  a  misdemeanor.  The  new 
act,  it  is  true,  deals  with  the  subject  of  conducting  and 
carrying  on  gambling  games.  It  enumerates  the  same 
games  that  were  named  in  the  former  act,  to  conduct 
which  was  a  misdemeanor,  and  provides  that  the  act  of  con- 
ducting and  carrying  them  on  shall  be  a  felony,  and  pun- 
ishable by  imprisonment  in  the  penitentiary  when  con- 
ducted "where  persons  resort  for  the  purpose  of  playing." 
While  the  later  act  does  in  effect  deal  with  the  same  sub- 
ject as  the  former,  yet  it  is  complete  and  independent  in 
itself.  It  in  no  way  refers  to  any  former  law,  and  such 
reference  is  unnecessary  in  order  to  understand  its  full 
meaning.  It  clearly  designates  certain  acts  as  felonies, 
and  provides  for  their  punishment.  No  further  search 
is  required  to  find  the  law  on  the  particular  subject  of 
which  the  act  treats.  Being  complete  in  itself,  and  in  no 
way  dependent  upon  any  other  statute  to  give  it  meaning 
or  force,  it  stands  alone  as  the  law  upon  the  particular 
subject  of  which  it  treats.  As  such,  being  the  latest  law 
on  the  subject,  it  repeals  by  implication  all  former  statu- 
tory provisions  in  conflict  with  it.  That  a  statute  may 
in  its  effect  modify  or  be  in  conflict  with  a  former  one 
because  it  deals  with  the  same  subject-matter  does  not 
necessarily  make  it  an  amending  statute,  within  the  mean- 
ing of  the  constitutional  provision  invoked  here.  That 
provision  was  evidently  intended  to  prevent  the  evil  of 
seeking  to  amend  a  former  law  in  such  a  manner  that  the 
entire  law  upon  the  subject  treated  by  the  amendment 
cannot  be  known  without  reference  to  the  former  law. 
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It  was  therefore  wisely  provided  that  in  the  case  of  such 
an  amendment  the  former  law  as  amended  shall  be  fully 
set  out,  in  order  that  the  full  force  and  significance  of  the 
amendment  may  be  at  once  seen  and  understood,  without 
reference  to  the  former  act.  But  when  an  act  is  inde- 
pendent and  complete  in  itself,  though  it  has  the  effect 
to  modify  a  former  law,  this  constitutional  provision,  or 
a  similar  one,  is  held  in  many  states  not  to  apply,  and 
such  statutes  are  held  not  to  be  within  the  mischief  in- 
tended to  be  remedied.  State  v.  Cain,  8  W.  Va.  720; 
People  ex  rel.  Drake  v.  Mahaney,  13  Mich.  481;  State 
ex  rel.  Maguire  v.  Draper,  47  Mo.  29 ;  Evernham  v.  Hulii, 
45  K".  J.  Law,  53;  Clark  v.  Finley,  93  Tex.  171  (54  S. 
W.  343) ;  Home  Ins.  Co.  v.  Taxing  District,  4  Lea,  644; 
Anderson  v.  Commonwealth,  18  Grat  295  \Davis  v.  State, 
7  Md.  151  (61  Am.  Dec.  331) ;  Warren  v.  Crosby,  24 
Ore.  558  (34  Pac.  661)  ;  Denver  Circle  By.  Co.  v.  Nestor, 
10  Colo.  403  (15  Pac.  714)  ;  State  v.  Oerhardt,  145  Ind. 
439  (44  K  E.  469,  33  L.  R  A.  313)  ;  State  ex  rel.  Bragg 
v.  Rogers,  107  Ala.  444  (19  South,  909,  32  L.  R  A.  520)  ; 
IAttle  Rock  v.  Quindley,  61  Ark.  622  (33  S.  W.  1057; 
Hellman  v.  Shoulters,  114  Cal.  136  (44  Pac.  915)  ;  State 
ex  rel.  Turner  v.  Rocker,  36  Fla.  358  (18  South.  767) ; 
Lehman  v.  McBride,  15  Ohio  St.  573;  People  ex  rel. 
Klokke  v.  Wright,  70  111.  388.  Many  of  the  above  deci- 
sions declare  that  this  constitutional  provision  does  not 
abolish  the  long  established  rule  of  repeal  by  implication, 
when  the  new  act  is  complete  in  itself,  and  does  not  depend 
upon  former  legislation  to  make  it  clear  and  intelligible. 
This  court  has  held  that  a  statute  may  be  repealed  by  im- 
plication in  this  state.  State  ex  rel.  Whatcom  County  v. 
Purdy,  14  Wash.  343  (44  Pac.  857).  Many  of  the  deci- 
sions cite  and  quote  from   the  opinion  of  Mr.   Justice 
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Cooley  in  People  v.  Mahaney,  supra.  The  effect  of  the 
rule  contended  for  by  the  petitioner  here  is  so  compre- 
hensively stated  by  that  eminent  jurist  that  we  quote  at 
length  from  that  opinion  as  follows: 

"If,  whenever  a  new  statute  is  passed,  it  is  necessary 
that  all  prior  statutes,  modified  by  it  by  implication  should 
be  re-enacted  and  published  at  length  as  modified,  then  a 
large  portion  of  the  whole  code  of  laws  of  the  state  would 
require  to  be  republished  at  every  session,  and  parts  of 
it  several  times  over,  until,  from  mere  immensity  of  mate- 
rial, it  would  be  impossible  to  tell  what  the  law  was.  If, 
because  an  act  establishing  a  police  government  modifies 
the  powers  and  duties  of  sheriffs,  constables,  water  and 
sewer  commissioners,  marshals,  mayors  and  justices,  and 
imposes  new  duties  upon  the  executive  and  the  citizen, 
it  has  thereby  become  necessary  to  re-enact  and  republish 
the  various  laws  relating  to  them  all  as  now  modified,  we 
shall  find,  before  the  act  is  completed,  that  it  not  only  em- 
braces a  large  portion  of  the  general  laws  of  the  state,  but 
also  that  it  has  become  obnoxious  to  the  other  provisions 
referred  to,  because  embracing  a  large  number  of  objects, 
only  one  of  which  can  be  covered  by  its  title. 

"This  constitutional  provision  must  receive  a  reasonable 
construction,  with  a  view  to  give  it  effect  The  mischief 
designed  to  be  remedied  was  the  enactment  of  amendatory 
statutes  in  terms  so  blind  that  legislators  themselves  were 
sometimes  deceived  in  regard  to  their  effect,  and  the  pub- 
lic,  from  the  difficulty  in  making  the  necessary  examina- 
tion and  comparison,  failed  to  become  apprised  of  the 
changes  made  in  the  laws.  An  amendatory  act  which 
purported  only  to  insert  certain  words,  or  to  substitute 
one  phrase  for  another  in  an  act  or  section  which  was  only 
referred  to  but  not  republished,  was  well  calculated  to 
mislead  the  careless  as  to  its  effect,  and  was,  perhaps, 
sometimes  drawn  in  that  form  for  that  express  purpose. 
Endless  confusion  was  thus  introduced  into  the  law,  and 
the  constitution  wisely  prohibited  such  legislation.  But 
an  act  complete  in  itself  is  not  within  the  mischief  de- 
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signed  to  be  remedied  by  this  provision,  and  cannot  be 
held  to  be  prohibited  by  it  without  violating  its  plain 
intent." 

The  petitioner  insists  that  there  are  two  lines  of  decis- 
ions upon  this  constitutional  provision,  one  holding  that 
it  applies  only  to  the  form  of  the  new  law  and  that  it  does 
not  apply  to  an  act  which  in  terms  does  not  purport  to  be 
amendatory  to  a  former  one,  while  the  other  holds  to  the 
rule  that  it  -applies  to  substance  as  well  as  to  form,  and 
reaches  an  act  that  in  effect  is  amendatory,  although  it 
may  be  independent  in  form,  and  contains  no  words  show- ' 
ing  an  intention  to  amend.  It  is  true,  such  a  distinction 
appears  to  be  made  by  some  of  the  decisions.  State  v. 
Guinrvey,  55  Kan.  532  (40  Pac.  926),  is  cited  in  sup- 
port of  the  rule  that  substance,  and  not  form,  must  be 
observed  in  the  application  of  this  constitutional  princi- 
ple. The  decision,  in  effect,  seems  to  so  hold,  but  at  the 
same  time  the  court  says  that  "the  constitutional  clause 
in  question  was  not  intended  to  abolish  the  doctrine  of  re- 
peals by  implication."  As  being  to  the  same  effect,  peti- 
tioner cites  Sovereign  v.  State,  7  Neb.  409,  and  State  v. 
Beddo,  22  Utah,  432  (63  Pac.  96).  Other  Nebraska  and 
Utah  cases  are  also  cited,  and  the  reasoning  of  the  United 
States  v.  Claflin,  97  U.  S.  546,  is  urged  as  supporting  the 
rule.  Whatever  may  be  said  of  these  decisions,  we  think 
the  undoubted  weight  of  authority  in  the  different  states 
supports  the  rule  that,  when  a  statute  is  so  constructed  that 
it  requires  no  reference  to  another  to  determine  its  mean- 
ing and  scope,  the  constitutional  rule  invoked  does  not 
apply. 

The  petitioner,  however,  insists  that  this  court  is  com- 
mitted to  the  doctrine  that  in  all  cases  when  a  new  act, 
in  effect,  amends  another,  the  constitutional  provision 
must  apply.     Copland  v.  Pirie,  26  Wash  481  (67  Pac. ' 
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227,  90  Am.  St.  Rep.  769),  is  cited  in  support  of  this 
contention.  In  that  case  the  court  was  considering  an 
act  relating  to  exemptions  of  personal  property,  passed  by 
the  legislature  of  1897.  Session  Laws  1897,  p.  93.  Sec- 
tion 1  of  the  act  provided  that, 

"There  shall  be  exempt  from  execution  and  attachment 
to  every  householder  in  the  state  of  Washington  personal 
property  to  the  amount  and  value  of  one  thousand  dollars 
($1,000)  in  addition  to  the  property  exempt  under  section 
486  of  volume  2  of  Hill's  Statutes  and  Codes  of  the  State 
of  Washington." 

A  glance  at  the  above  language  shows  that  an  ex- 
emption of  $1,000  to  every  house  holder  was  intended, 
but  it  shows  equally  as  conclusively  that  other  exemp- 
tions were  also  intended;  and  it  is  utterly  impossible 
to  tell  what  the  other  exemptions  are,  without  refer- 
ence to  a  former  statute,  which  statute  is  specifically  re- 
ferred to  in  the  new  act  as  containing  the  necessary  addi- 
tional information.  To  determine  what  exemptions  could 
be  claimed  by  any  householder  required  an  examination 
of  both  statutes.  It  is  true,  the  new  act  did  not  in  express 
words  say  that  it  was  intended  to  be  amendatory  to  the 
former,  but  it  did  expressly  refer  to  the  former  in  such  a 
manner  as  to  show  that  it  could  not  stand  alone  and  be 
intelligently  applied  without  being  read  in  connection 
with  the  former.  It  was  in  all  respects  as  amendatory 
to  the  former  law  and  as  dependent  upon  it  as  if  it  had 
said  it  was  an  act  to  amend  the  former.  It  seems  to  us 
now,  as  it  did  then,  that  such  a  statute  comes  directly 
within  the  evil  sought  to  be  prevented  by  the  constitutional 
provision.  Counsel  for  the  petitioner  earnestly  urge  that 
Copland  v.  Pirie,  supra,  is  decisive  of  this  case  in  the 
petitioner's  behalf,  but  we  as  earnestly  believe  that  it  is  by 
no  means  in  principle  like  the  case  now  before  us.     We 
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have  already  seen  that  the  statute  now  under  examination 
is  entirely  independent.  It  refers  to  no  other  law,  and  no 
further  search  is  required  to  learn  what  is  the  entire  law 
upon  the  exact  subject  of  which  it  treats.  As  the  latest 
legislative  expression,  it  repeals  by  implication  any  former 
provisions  in  conflict  with  it. 

We  conclude  that  it  is  not  such  an  act  as  comes  within 
the  constitutional  rule  urged  here.  The  petitioner  is 
therefore  remanded  to  the  custody  of  the  sheriff  of  Spokane 
county  for  the  purpose  of  carrying  into  effect  the  judgment 
of  the  superior  court  hereinbefore  mentioned. 

Fulxerton,  C.  J.,  and  Andebs,  Dunbab  and  Mount, 
JJ.,  concur. 


[No.  4612.     Decided  August  8,  1903.] 

Bank  of  Montreal,  Appellant,  v.  James  A.  Buchanan, 
Respondent 

EXECUTORS  —  EXECUTION     OF     RENEWAL     NOTES  —  LIABILITY     OF     COM- 
MUNITY ESTATE. 

A  community  estate  would  not  be  rendered  liable  by  the 
execution  of  renewal  promissory  notes  by  one  of  the  spouses  after 
the  death  of  the  other,  whether  such  notes  were  executed  in  his 
capacity  as  executor  or  as  a  survivor  of  the  community. 

SAME  —  ACTION  ON  CLAIMS  —  LIMITATIONS. 

The  limitation  in  §4798,  Bal.  Code,  against  right  of  action 
upon  contracts  in  writing  after  the  expiration  of  six  years  is  not 
extended  in  case  of  the  death  of  a  debtor  by  the  provisions  of  Id., 
§§  6226,  6228,  requiring  notice  to  creditors  and  the  presentment 
of  claims  within  one  year  thereafter,  as  the  latter  sections  give 
that  right  only  to  claims  not  already  barred  by  the  general 
statute  of  limitations. 

SAME  —  RIGHT  OF  ACTION  AGAINST  DECEDENT'S  ESTATE. 

An  action  may  be  commenced  against  the  personal  represen- 
tative of  a  deceased  debtor,  even  after  the  statute  of  limitations 
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has  run  against  the  debt,  under  Bal.  Code,  $4810,  which  pro- 
Tides  that  "if  a  person  against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survives,  an  action  mar  be 
commenced  against  his  representatives  after  the  expiration  of 
that  time,  and  within  one  year  after  the  issuing  of  letters  testa- 
mentary or  of  administration." 

SAMS — QUALIFICATION    OF    EXECUTOB  —  ISSUANCE    OF    LETTEBS — AC- 
TIONS AGAINST  —  WHEN  BAB  BEGINS  TO  BUN. 

tfnder  Bal.  Cede,  $  6200,  an  executor  is  qualified  to  act  as  such 
asd  take  charge  of  tbe  estate  when  hi*  bead  J*  filed,  whether  let> 
ters  testamentary  have  been  Issued  or  not,  and  hence  the  run* 
ning  of  the  year  allowed  by  Id.,  §  4810,  for  the  commencement  of 
action  against  the  executor  would"  date  from  the  time  of  Hfe 
ejoRlincatioB,  although  letters  were  net  issued  until  s>  subsequent 

SAMS —  &ACHBS  OF  CBBDSDQB. —  NOT  S3ECUSIS>  BY  EXBCUIOft'S   JMSUCT 
OF  DUTIES* 

The  fact  that  an  executor  faired  to  proceed  with  the  admfnfs- 
tnrtta*  ef  as*  estate  would  net  easts*  s>  erudtlsr  who  atto«#ed  1*§ 
cfelni  €»  seseuier  barred  by  reason;  thereof,  tnasnuic&  as  the  esetfr 
tor  had  a  remedy  under  Bal.  Code,  §|  6167,  6168,  whereby  he  eouftd 
have  enforced  administrative  proceedings. 


Appeal  from  Superior  Courts  8a»  Jaa*  Cbwsy^-Hsm 
Gsxmam  A.  «fonrasv  Judge;    Aftmed. 

Filch  &  Harris,  for  appellant: 

Tbe  new  m>ie»  hear  tfw  mam  refetkm  fo»  &€  emutmmty 
properly  aw  did?  the  ©ldf  notes.  If r.  BiidkatHW  dfesiraf  to 
pay  the  itfdebte$&em  witft*»rt  resorting"  to  a  gale  of  tie 
real  estate.  Be*  lioagfct  thai  if  g&raa  thwe  far  wonte  Is 
sjWer  to  (tost?,  and  tbwB  preserve  Hi»  real  estate  rntaet  lor  4fce 
heira  The  exfefitioa  tnta  acctmirngly  given  and!  flto  **w 
note*  eseeafed,  They  era*  in  no*  sens*  he  regartfed  as  lay- 
men t  of  the  former,  in  the  absence  of  an  agreeiae&ri  to  that 
effect.  First  National  Bank  v.  Lesser,  58  Pac.  345 ;  Smith 
v.  Smith,  35  Pac.  697;  Holland  Trust  Co.  v.  Waddell,  29 

31-32  WASH. 
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N.  T.  Supp.  980;  Albright  v.  Griffin,  78  Ind.  188;lftfler 
v.  HiUon,  88  Me.  429 ;  Boston  National  Bank  v.  Jose,  10 
Wash.  185 ;  North  v.  Walker,  66  Mo.  453 ;  West  v.  Brison, 
99  Mo.  692.  Mr.  Buchanan  had  the  power  to  bind  the 
community  by  the  execution  of  his  extension  notes  during 
coverture  without  the  knowledge  or  consent  of  his  wife. 
McKee  v.  Whitworth,  15  Wash.  536.  Manifestly,  there- 
fore, he  had  the  power  to  do  so  after  her  death,  where 
it  was  done  in  the  direct  interest  of  the  community  estate. 
"A  second  note  given  by  a  husband  after  the  dissolution 
of  the  community  by  the  death  of  his  wife  in  renewal  of 
a  note  which  he  had  given  before  the  dissolution  of  the 
community  is  not  such  a  novation  of  the  first  note  as  will 
prevent  the  payee  from  enforcing  its  payment  out  of  the 
community  property. "  Turner  v.  O'Neal,  24  La.  An. 
543 ;  Busk  v.  Warren,  25  La.  An.  314 ;  National  Exchange 
Bank  v.  WUgus  Ex'r's,  25  S.  W.  2 ;  Bank  of  Louisiana  t>. 
Dejean,  12  Rob.  16.  The  power  possessed  by  a  surviving 
husband  or  wife  who  qualifies  to  administer  a  community 
estate  is  much  broader  than  that  possessed  by  an  ordinary 
administrator;  and  what  such  survivor  may. legally  do 
in  the  exercise  of  that  power  will  bind  the  estate.  James 
v.  Turner,  78  Tex.  241. 

.  Appellant  could  not  bring  its  action  until  the  claim  had 
been  presented  to  the  executor  and  by  him  rejected;  and 
it  was  not  required  to  present  its  claim  until  notice  to 
.creditors  had  been  published.  Where  such  notice  had  not 
.been  published,  a  claim  would  not  be  barred  by  any  failure 
to  present  it  Quivey  v.  Hall,  19  CaL  98 ;  Donnerb$rg  v. 
Opperiheimer,  15  Wash.  290 ;  McFarland  v.  Fairlamb,  18 
Wash.  606. 
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Jesse  A.  Frye  and  Thomas  D.  J.  Healy*  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — The .  appellant  brought  this  suit  and  al- 
leged that  on  November  25, 1890,  James  A.  Buchanan  and 
Mary  E.  Buchanan,  his  wife,  were  indebted  to  E.  Bennett 
&  Son  in  the  sum  of  $1,680,  and  that  as  evidence  of  such 
indebtedness  the  said  James  A.  Buchanan  executed  and 
delivered  to  said  E.  Bennett  &  Son  three  promissory  notes, 
each  for  $560,  maturing  respectively  on  the  1st  day  of 
May  in  the  years  1892,  1893,  and  1894,  which  notes  were 
afterwards  transferred  to  appellant;  that  on  or  about  June 
22,  1892,  said  Mary  E.  Buchanan  died,  leaving  a  last 
will  whereby  the  said  James  A.  Buchanan  was  nominated 
as  executor;  that,  on  the  7th  day  of  February,  1893,  by 
an  order  of  the  superior  court  of  San  Juan  county,  said 
will  was  admitted  to  probate,  and  said  James  A.  Buchanan 
was  appointed  as  executor  of  said  estate;  that  in  accord- 
ance with  the  terms  of  said  order  he  filed  his  bond  as  ex- 
ecutor, but  neglected  to  take  out  letters  testamentary  until 
the  7th  day  of  May,  1901,  and  did  not  publish  notice  to 
creditors  until  May  16,  1901;  that  on  the  13th  day  of 
August,  1897,  said  James  A.  Buchanan,  for  a  valuable 
consideration,  executed  and  delivered  to  appellant  his 
three  promissory  notes  for  $500  each,  the  same  aggregat- 
ing the  full  amount  unpaid  on  the  notes  first  above  men- 
tioned, and  maturing  respectively  in  one,  two,  and  three 
years  from  date ;  that  the  last  named  notes  were  intended 
as  renewals  of  the  first  ones;  that  during  the  tijne  inter- 
vening between  the  maturity  of  the  original  notes  and  the 
said  7th  day  of  May,  1901,  appellant  was  negotiating  with 
said  James  A.  Buchanan  for  a  settlement  of  said  indebted- 
ness, and  that  he  repeatedly  promised  to  pay  the  same, 
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stating  that  he  desired  to  settle  the  claim  without  adminis- 
tering upon  the  estate,  as  he  wished  to  avoid  the  expense 
of  administration;  that  on  July  18,  1901,  the  claim  evi- 
denced by  said  renewal  notes,  duly  verified  as  required  by 
law,  was  presented  to  said  James  A.  Buchanan,  as  execu- 
tor, and  the  same  was  indorsed  as  rejected.  Judgment  is 
demanded  against  James  A.  Buchanan,  both  as  an  indi- 
vidual and  as  executor,  for  the  amount  of  snick  re- 
newal notes,  together  with  interest,  attorney's  fees,  arui 
costs.  James  A.  Buchanan,  as  executor,  separately  de- 
murred to  the  complaint,  on  the  ground  tbnt  it  does  not 
state  facta  sufficient  to  constitute  a  cause  of  actioa,  and 
also  thai  the  action  is  barred  by  the  statute  of  linritat)on& 
The  demurrer  was  sustained,  and  the  cause-  dismissed  mb 
against  the  executor.  This  appeal  is  hvm  thai  judgment 
It  is  suggested  that  the  renewal  notes  declared  upon  in 
the  complaint  eonld  have  been  signed  by  James  A.  Bn- 
ehanan  in  but  three  possible  capacities,  via.,  as  an  inii- 
rktaal,  as  cseeutor,  or  as  survivor  of  a  eomawwattf.  If 
the  notes  were  signed  by  him  in  his  individual  capacity, 
then  in  that  capacity  only  is  he  Matte.  The  renewal  note 
did  not.  purport  upon  their  face  to  bind  the  estate,  but 
in  form  appear  to  be  the  individual  notes  of  Jamas  A. 
Buchanan.  If,  however,  he  undertook  to  sign  them  and 
intended  to  execute  them  in  the  capacity  ef  eascwtsi,  did 
they  become  obligation*  against  the  estate  ? 

"An  executor  or  administrator  cannot  impose  any  lia- 
bility on  the  estate  by  making,  drawing,  accepting,  er  in- 
dorsing any  bill  or  pzmnieaQiy  arte*,  thougjfe  hn  bur  an- 
thority  to  indorse.  nqgptiaMe  instrument*  for  the  purpose 
of  transferring  the  decedent's  title*  when  a  transfer  is 
necessary  or  proper.  But  such,  indorsement  operates  no 
further,  so  far  as  the  estate  is  concerned,  than  to  effect  a 
ti'ansfwr  of  tide,  and  any  fiabJRty  wfeich  may  arise  on  the 
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indorsement  is  tbe  personal  liability  of  the  executor  or  ad- 
ministrator." 11  Am.  &  Eng.  Enc  Law  (2d  ed.),  p. 
936. 

Numerous  decisions  are  cited  in  support  of  the  above. 
It  follows  that  the  renewal  notes,  though  the  maker  may 
have  intended  to  execute  them  in  tbe  capacity  of  execu- 
tor, did  not  create  any  new  obligation  against  the  estate, 
and  its  liability  was  not  thereby  enlarged.  If  the  maker 
be  considered  as  having  executed  the  notes  in  the  capacity 
of  a  survivor  of  a  community,  the  same  result  follows. 
In  this  state,  upon  the  death  of  either  spouse,  the  entire 
community  estate  is  subjected  to  administration.  Ryan 
v.  Fergusson,  3  Wash.  356  (28  Pac.  910) ;  Lawrence  v. 
BeUmgham  Bay,  etc,  JR.  R.  Co.,  4  Wash.  664  (80  Pac. 
1099).  The  estate  could  not,  therefore,  be  at  one  and  the 
same  time  under  the  control  of  the  executor  and  also  of 
the  survivor  of  the  community  as  such.  Moreover,  the 
community  no  longer  exists  after  the  death  of  one  of  the 
spouses,  but  its  estate  is  simply  held  intact  by  adminis- 
trative proceedings  for  the  purpose  of  paying  indebted- 
ness created  during  its  existence.  The  entity  called  the 
"community,"  is  immediately  dissolved  upon  the  death 
of  one  of  its  members,  and  is  in  law  as  effectually  dead 
as  a  deceased  individual.  What  may  be  done  by  a  survivor 
must  therefore  be  done  as  an  individual,  and  not  as  repre- 
senting the  community.  As  an  individual  the  survivor  can 
not  enter  into  obligations  binding  upon  the  estate  of  the 
dead  community.  Viewed,  therefore,  from  either  of  the 
three  standpoints  mentioned  above,  the  renewal  notes,  con- 
sidered as  new  and  distinct  obligations  or  contracts,  are 
without  force  as  against  the  estate.  They  were  executed 
after  an  executor  had  charge  of  the  estate,  after  the  death 
of  the  community,  and  by  their  terms  matured  long  after 
their  date. 
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The  allegations  of  the  complaint  are  perhaps  broad 
enough  to  be  treated  as  declaring  upon  the  indebtedness 
represented  by  the  original  notes.  That  indebtedness  was 
created  during  the  existence  of  the  community.  If  the  com- 
plaint be  treated  as  based  upon  the  original  notes  and  the 
indebtedness  of  which  they  were  evidence,  we  must  next 
inquire  if  this  action  is  barred  by  the  statute  of  limitations. 
The  general  statute  of  limitations  applicable  to  said  notes 
provides  that  the  action  should  have  been  brought  within 
six  years.  Section  4798,  Bal.  Code.  The  last  of  the 
notes  matured  May  1,  1894,  and  the  complaint  in  this 
action  was  verified  May  2,  1902.  It  is  clear,  therefore, 
that  the  action  is  barred,  unless  the  running  of  the  stat- 
ute has  for  some  reason  been  suspended.  It  is  argued  by 
appellant  that  the  death  of  Mary  E.  Buchanan  and  the 
subsequent  administrative  proceedings  had  that  effect  It 
is  insisted  that  the  general  statute  of  limitations  no  longer 
applied,  but  that  the  right  to  maintain  the  action  was 
thereafter  controlled  by  administrative  statutes.  Under 
the  latter  an  executor  or  administrator  is  required  to 
publish  a  notice  to  creditors,  and  claims  must  be  pre- 
sented within  one  year  after  the  first  publication  of  the 
notice,  or  they  are  barred.  §§  6226,  6228,  Bal.  Code. 
The  appellant  urges  that  until  a  notice  to  creditors  was 
published  it  was  under  no  obligation  to  move  toward  the 
enforcement  of  its  claim,  and  that,  since  it  promptly  pre- 
sented its  claim  after  such  notice  was  published,  and  fol- 
lowed with  this  suit,  it  is  within  the  probate  provisions 
above  cited.  The  argument  of  appellant  leads  to  the  con- 
clusion that  the  one  year  period  fixed  by  the  probate  law 
for  presenting  claims  has  the  effect  to  extend  the  general 
statute  of  limitations.  We  do  not  think  it  can  be  said 
to  have  that  effect.     It  was  rather  intended  merely  to  fix 
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a  time  within  which  claims  not  already  barred  by  limita- 
tion statutes  shall  be  presented.  Whatever  may  operate 
to  affect  the  general  statute  of  limitations  as  against  es- 
.tates  must  be  by  virtue  of  §  4810,  Bal.  Code.  That  sec- 
tion provides : 

"If  a  person  against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survives,  an 
action  may  be  commenced  against  his  representatives  after 
the  expiration  of  that  time,  and  within  one  year  after 
the  issuing  of  letters  testamentary  or  of  administration/' 

Thus  it  will  be  seen  that  an  action  may  be  commenced 
against  the  personal  representatives  even  after  the  statute 
of  limitations  has  run.  But  it  must  be  commenced  within 
one  year  from  the  issuing  of  letters  testamentary.  Appel- 
lant concedes  in  its  brief  that  under  §  6200,  Bal.  Code, 
the  executor  was  qualified  to  act  as  such,  and  take  charge 
of  the  estate  when  he  filed  his  bond.  It  is  also  conceded, 
and  authorities  are  cited  by  appellant  to  the  effect,  that 
an  executor  derives  his  authority  from  the  will,  and  that 
confirmation  by  the  court,  followed  by  filing  the  bond, 
is  equivalent  to  taking  out  letters,  the  letters  being  but 
the  authentic  evidence  of  the  power  conferred  by  the  will. 
It  follows  that  this  administration  began  in  February, 
1893,  and  §  4810,  supra,  therefore,  affords  appellant  no 
relief  in  this  case,  since  any  extended  right  of  action 
thereunder  must  have  been  limited  to  the  year  following 
the  beginning  of  said  administration.  However,  the  stair 
ute  had  not  then  fully  run  against  any  of  the  indebtedness, 
and  it  could  have  been  enforced  long  afterwards  before 
the  period  of  limitation  expired. 

The  appellant  alleges  that  the  executor  neglected  to  pro- 
ceed with  the  administration,  that  it  was  meanwhile  nego- 
tiating with  him  for  the  settlement  of  its  claim,  and  that 
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he  repeatedly  promised  to  pay  it.  While  this  may  be  true, 
yet  appellant  was  during  all  that  time  chargeable  with 
the  knowledge  of  its  legal  rights,  and  was  also  bound  to 
know  that  the  statute  of  limitations  was  constantly  run- 
ning against  its  claim.  Having  allowed  the  period  of  limi- 
tation to  expire,  its  claim  was  thereafter  barred.  If  the 
executor  neglected  his  duty  in  failing  to  proceed  with  the 
administration,  that  was  no  reason  why  the  appellant 
should  remain  idle  and  allow  the  statute  to  continue  to  run 
against  its  claim.  The  administration  was  initiated  in 
1893,  eight  years  before  appellant  made  any  move  to  force 
the  executor  to  proceed  with  the  discharge  of  his  trust. 
The  complaint  alleges  that  in  May,  1901,  appellant  insti- 
tuted proceedings  to  compel  the  executor  to  proceed,  and 
that  as  a  result  thereof  he  did  proceed  with  the  adminis- 
tration. Such  steps  might  have  been  taken  by  the  appel- 
lant long  before,  and  when  no  question  as  to  the  statute 
of  limitations  could  have  arisen.  Under  §§  6167  and 
6168,  Bal.  Code,  the  appellant  could  have  brought  to  the 
attention  of  the  court  the  fact  that  the  executor  was  neg- 
lecting his  duties,  which  must  have  led  either  to  the  dis- 
charge of  his  duties  or  to  his  removal  and  a  new  appoint- 
ment. The  appellant  at  all  times  had  a  clear  remedy, 
and  any  inducements  that  may  have  led  to  the  postpone- 
ment of  the  use  of  the  remedy  did  not  affect  the  running 
of  the  statute  of  limitations. 

We  conclude  that  the  demurrer  was  properly  sustained, 
and  the  judgment  is  affirmed. 

Fuixebton,  C.  J.,  and  Anders  and  Mount,  JJ.,  con- 
cur. 
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Ella  M.  Stanley,  Respondent,  v.  Sarah  E.  Stanley,  im  m 


Appellant. 


APPEAL  —  SUFFICIENCY  OF  EVIDENCE. 

Where  there  is  substantial  evidence  in  the  record  sustaining 
the  verdict,  though  it  be  but  the  evidence  of  the  person  in  whose 
favor  the  verdict  was  rendered,  the  supreme  court  has  no  rightful 
power  to  reverse  the  judgment  for  want  of  facts,  no  matter  how 
strongly  it  may  be  convinced  that  the  evidence  preponderates 
with  the  other  side. 

HUSBAND  AND  WIFE  —  ALIENATION  OF  AFFECTIONS  —  ACTION  BY  WIFE 
—  EVIDENCE. 

In  an  action  for  the  alienation  of  her  husband's  affections, 
where  it  was  not  contended  by  the  plaintiff,  either  in  her  com- 
plaint or  evidence,  that  any  one  act  of  the  defendant  caused  the 
separation  of  herself  and  husband,  it  was  not  error  for  the  court 
to  refuse  to  permit  cross-examination  of  plaintiff  requiring  her 
to  name  some  one  act  which  caused  the  separation. 

SAME. 

In  such  an  action,  the  complaint  in  a  prior  action  by  the 
husband  for  divorce  was  admissible  In  evidence  as  a  declaration 
of  the  defendant,  where  the  attorney  who  drew  it  up  had  already 
testified  that  he  procured  the  facts  therefor  from  the  defendant 
in  the  present  action. 

SAME  —  INSTRUCTIONS  —  ELEMENTS    OF    DAMAGE  —  LOBS    OF    8UPPOBT. 

A  charge  to  the  jury  in  such  a  case  that  they  might  consider 
loss  of  support  as  an  element  of  damage  was  not  erroneous, 
althougn  there  had  been  no  direct  evidence  as  to  its  money  value, 
when  there  was  evidence  before  the  jury  showing  the  circum- 
stances and  conditions  in  life  of  the  husband  and  wife. 

SAME  —  EXCESSIVE   DAMAGES. 

A  verdict  for  $3,500  for  the  alienation  of  a  husband's  affec- 
tions is  not  so  excessive  as  to  appear  to  be  the  result  of  passion 
and  prejudice  on  the  part  of  the  jury. 

VEBDICT  —  IRREGULARITY. 

A  verdict  will  not  be  set  aside  by  reason  of  the  fact  that  it 
had  been  obtained  by  computation,  through  the  process  of  adding 
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together  the  amounts  favored  by  each  individual  juror  and  divid- 
ing the  total  by  twelve,  where  it  does  not  appear  that  an  agree- 
ment was  entered  into  by  the  jurors  in  advance  to  so  agree  upon 
a  verdict. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  E.  Morris,  Judge.    Affirmed. 

A.  G.  McBride,  for  appellant. 
W.  F.  Hays,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  C.  J. — The  respondent  brought  this  action 
in  the  court  below  to  recover  from  the  appellant  and 
William  M.  Stanley  damages  for  alienating  her  husband's 
affections.  On  the  trial  she  recovered  a  substantial  judg- 
ment against  both  defendants,  from  which  an  appeal  was 
taken  to  this  court,  which  reversed  the  judgment,  and  re- 
manded the  cause,  with  instructions  to  grant  a  nonsuit 
as  to  William  M.  Stanley,  and  to  retry  the  cause  as  to 
the  appellant  Stanley  v.  Stanley,  27  Wash.  570  (68  Pac. 
187).  The  cause  was  retried,  as  directed,  and  resulted 
in  a  verdict  and  judgment  against  the  appellant  for  the 
sum  of  $3,500.    This  appeal  is  from  that  judgment 

The  first  error  assigned,  and  the  one  to  which  the  argu- 
ment both  in  the  brief  and  at  the  bar  was  principally  di- 
rected, is  that  the  evidence  is  insufficient  to  justify  the  ver- 
dict. We  have  examined  the  some  eight  hundred  pages  of 
the  record  devoted  to  a  statement  of  the  evidence,  and  while 
we  can  see  how  the  jury  could  well  have  found  that  the 
weight  of  the  evidence  was  with  the  appellant,  we  cannot 
say  there  was  no  substantial  evidence  sustaining  the  re- 
spondent's case.  Indeed,  if  the  respondent's  testimony 
was  to  be  believed  (and  that  was  a  matter  solely  for  the 
jury  to  determine),  the  appellant  was  the  sole  cause  of  her 
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husband's  loss  of  affection  for  her,  and  the  cause  of  his 
subsequent  abandonment  of  herself  and  her  child.  While 
there  is  not  much  evidence  corroborative  of  her  state- 
ments, none  is  required  to  sustain  the  verdict  in  this  court. 
We  are  not  permitted  to  retry  the  facts.  If  there  is  sub- 
stantial evidence  in  the  record  sustaining  the  verdict  and 
judgment*  though  it  be  but  the  evidence  of  one  wit- 
ness, and  that  witness  the  person  in  whose  favor  the 
verdict  and  judgment  is  rendered,  we  have  no  rightful 
power  to  reverse  the  judgment  for  want  of  facts,  no  matter 
how  strongly  we  may  be  convinced  that  the  evidence  pre- 
ponderates with  the  other  side.  On  this  question,  there- 
fore, the  appellant  is  concluded  by  the  finding  of  the  jury. 
Of  the  assignments  which  are  thought  to  require  a 
retrial  of  the  cause,  the  first  is  that  the  court  erred  in 
sustaining  objections  to  the  following  questions  asked  the 
respondent  on  her  cross-examination,  viz. :  "Now  I  wish 
you  would  state  to  this  jury  one  single  act  on  the  part 
of  this  defendant,  Mrs.  Stanley,  whereby  she  caused  a 
separation  between  you  and  your  husband?"  "Can  you 
name  any  one  act  on  behalf  of  this  defendant  that  caused 
the  separation  of  you  and  John?"  The  court  sustained 
objections  to  these  questions,  we  think  rightly,  on  the 
ground  that  they  were  too  general  to  support  any  of  the 
issues.  The  respondent  did  not  contend,  either  in  her 
complaint  or  in  her  evidence  in  chief,  that  any  one  act  of 
the  appellant  caused  the  separation  of  herself  and  hus- 
band, but  she  alleged  and  testified  to  a  series  of  acts  and 
circumstances,  covering  a  considerable  period  of  time,  and 
it  was  the  sum  of  these  that  she  relied  upon  as  sustaining 
her  claim  that  her  husband's  affection  had  been  alienated 
by  the  appellant.  But  had  it  been  proper  to  have  required 
her  to  answer  the  questions,  her  answers  could  not  have 
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enlightened  the  jury  in  any  way.  The  jury  then  knew 
that  she  could  not  name  any  such  act,  and  knew,  more- 
over, that  she  did  not  profess  or  pretend  to  be  able  to  do 
8a  When  a  fact  which,  from  its  nature,  cannot  be  con- 
tradicted is  once  fairly  presented  to  a  jury,  it  is  not  error 
to  refuse  to  permit  subsequent  repetitions  of  it 

The  court  in  charging  the  jury  stated  to  them  that 
they  might  consider  loss  of  support  as  an  element  of  dam- 
age in  case  they  found  for  the  respondent;  carefully  in- 
structing them  as  to  the  time  her  right  to  such  support 
ceased.  It  is  objected  to  this  that  there  was  no  evidence  be- 
fore the  jury  tending  to  show  the  value  of  such  support, 
and  that  any  estimate  as  to  its  value  by  the  jury  would 
be  mere  conjecture.  It  is  true  no  one  stated  in  dollars 
and  cents  what  the  value  of  such  support  would  be,  but 
we  cannot  think  for  that  reason  there  was  no  evidence 
at  all  on  the  question.  The  surrounding  circumstances 
and  conditions  in  life  of  the  husband,  as  well  as  those  of 
the  respondent,  were  very  fully  shown,  and  from  these 
the  jury  were  just  as  capable  of  forming  an  estimate  of 
the  loss  as  any  individual  could  possibly  be.  It  was  not 
a  matter  that  called  for  expert  testimony. 

The  trial  court  permitted  the  respondent  to  read  to  the 
jury  a  complaint  in  the  action  for  divorce  brought  in  the 
name  of  the  respondent's  husband  against  her,  after  the 
attorney  who  drew  the  complaint  had  testified  that  he 
obtained  the  facts  recited  therein  from  the  appellant,  and 
had  instituted  the  action  at  her  solicitation.  It  is  urged 
that  to  admit  the  complaint  in  evidence  was  error.  But 
we  think  not  It  was  permissible  for  the  attorney  who 
drew  the  complaint  to  testify  who  employed  him  to  draw 
the  complaint,  and  who  furnished  him  with  the  facts 
therein  recited.     Stanley  v.  Stanley,  27  Wash.  570  (68 
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Pae.  187).     The  complaint,  therefore,  was  admissible  as 
a  declaration  of  the  appellant 

It  is  next  urged  that  the  verdict  was  a  chance  or  quo- 
tient verdict,  and  that  the  motion  for  a  new  trial  should 
have  been  granted  for  that  reason.  It  does  appear  by  the 
affidavit  of  one  of  the  jurors  and  the  statement  of  an- 
other, shown  by  the  affidavit  of  counsel,  that  the  jury, 
in  the  course  of  their  deliberation,  after  they  had  agreed 
to  return  a  verdict  for  the  reapondent,  set  down  the 
amount  each  individual  juror  favored  returning,  added 
the  amounts  together,  and  divided  the  total  by  twelve;  " 
but  it  does  not  appear  that  they  agreed  in  advance  to  re- 
turn as  their  verdict  the  sum  that  should  be  thus  obtained, 
nor  did  they,  in  fact,  return  such  a  sum  aa  their  verdict, 
though,  perhaps,  the  verdict  was  very  nearly  one  such 
amount  This  is  insufficient  to  authorize  the  setting  aside 
of  the  verdict.  Courts  have  held  that  where  die  jurors 
agree  in  advance  of  the  process  to  return  the  result  as  their 
verdict,  anil  afterwaxda  do  so,  that  the  verdict  ought  not 
to  be  allowed  to  stand.  But  it  is  not  a  valid  objection  to 
a  verdict  that  it  wae  the  result  of  fids'  or  some  other  method 
of  computation,  if  it  finally  receives  the  sanction  of  the 
necessary  number  of  jurors  required  to  return  a  verdict. 
Watson  *  R*ed>  15  Wash.  440  (4ft  Pac.  ft47,  55  Am.  St. 
Rep,  8M»). 

It  is  next  said  that  the  verdict  is  excessive,  and  was 
given  under  the  influence  of  passion  and  prejudice;  but  we 
find  nothing  in  tha  record  to  sustain,  these  contentions. 
The  amount  returmod  was  not  raxmftderabe  when  tempered 
with  venBcts-  m  similar  cases,,  and  we  see  nothing-  in  the 
evidence  or  the  circumstances  surrounding  the  parties 
which  even  tends  to  show  that  the  verdict  was  not  the  re- 
safe  ef  the  lanest  conviction  ef  the  jmoy. 
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Lastly,  it  is  insisted  that  the  evidence  shows  a  full  and 
complete  settlement  of  the  cause  of  action  prior  to  the  com- 
mencement of  the  action,  and  that  this  court  ought  to  re- 
verse the  cause,  and  direct  a  judgment  for  the  appellant, 
for  that  reason.  But  here  again  the  evidence  was  conflict- 
ing, and  the  finding  of  the  jury  on  conflicting  evidence, 
we  repeat,  is  conclusive  upon  this  court 

The  judgment  appealed  from  is  affirmed. 

Hadley,  Anders,  Dunbar  and  Mount,  JJ.,  concur. 


[No.  4627.     Decided  August  8,  1903.] 

Charles  K.  Metler,  Appellant,  v.  Mattie  E.  Metler, 
Respondent 

DIVORCE  —  VACATION  OF  DECREE. 

Under  Bal.  Code,  §4880,  which  provides  that  in  judgments 
based  upon  service  by  publication,  the  defendant  may,  "except  in 
an  action  for  divorce/'  be  allowed  to  defend  within  one  year  after 
judgment,  the  court  has  no  power  to  vacate  a  decree  of  divorce, 
where  there  was  no  want  of  jurisdiction,  nor  fraud  practiced  in 
the  procurement  of  the  decree. 

SAME. 

The  general  statutes  on  the  subject  of  vacation  of  judgments 
(Bal.  Code,  §  4953  et  seq.)f  which  make  no  restriction  in  the  case 
of  divorce  decrees  is  superseded  in  so  far  as  they  conflict,  by  the 
later  enactment  of  Id.,  §4880,  which  forbids  the  opening  up  of 
decrees  of  divorce. 

SAME  —  VOID  OBDEB  FOB  ALIMONY  —  CONTEMPT. 

A  judgment  convicting  plaintiff  of  contempt  for  failure  to  com- 
ply with  the  order  of  the  court  requiring  him  to  pay  alimony  and 
suit  money  was  erroneous,  where  such  order  was  made  after  the 
court  had  wrongfully  attempted  to  vacate  a  decree  of  divorce  and 
allow  the  defendant  to  interpose  a  cross-complaint. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallman,  Judge.    Reversed. 
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Herbert  E.  Snook,  for  appellant. 

John  G.  Gray  and  Byers  &  Byers,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fuixerton,  C.  J. — On  January  17,  1902,  the  appel- 
lant obtained  a  decree  of  divorce  from  the  respondent  in 
an  action  in  which  no  personal  service  of  summons  was 
had,  the  summons  being  served  by  publication.  The  pro- 
ceedings were  in  all  respects  regular;  there  was  a  return 
by  the  sheriff  on  the  summons  to  the  effect  that  the  defend- 
ant could  not  be  found  in  his  county ;  an  affidavit  for  publi- 
cation, stating  the  facts  necessary  to  authorize  a  publica- 
tion of  summons;  proof  that  the  summons  had  been  pub- 
lished for  the  required  time;  a  default  after  the  time  for 
appearing  had  expired ;  and  a  decree  rendered  for  a  cause 
distinctly  stated  in  the  complaint,  based  on  facts  found  by 
the  court  after  a  trial  in  which  the  prosecuting  attorney  of 
the  county  participated.  Later  on  the  respondent  moved 
to  vacate  the  decree,  and  for  leave  to  answer;  basing  the 
motion  on  the  files  and  records  of  the  cause,  and  on  the 
affidavit  of  the  respondent  filed  with  the  motion.  The  af- 
fidavit set  out  matters  which,  if  found  to  be  true  by  the 
court,  might  have  warranted  it  in  vacating  the  decree,  in 
the  exercise  of  its  judicial  discretion,  were  the  case  one  in 
which  a  judicial  discretion  in  that  regard  could  be  exer- 
cised; but  it  alleged  nothing  tending  to  show  a  want  of 
jurisdiction  of  the  subject-matter,  or  want  of  authority 
to  render  the  particular  decree.  The  appellant  appeared 
and  resisted  the  motion  for  want  of  jurisdiction  of  the 
court  to  entertain  it.  The  court,  however,  overruled  his 
objections,  and  entered  an  order  vacating  the  decree  and 
allowing  the  respondent  to  answer.  An  answer  was  there- 
upon filed,  together  with  a  cross-complaint,  in  which  the 
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respondent  sought  a  decree  of  divorce.  She  also  prayed 
for  temporary  alimony  and  attorneys'  fees  and  suit  money, 
all  of  which  the  trial  court  awarded  her.  The  appellant 
refused  to  pay  these  awards,  and  was  cited  to  appear  and 
show  cause  why  he  should  not  be  punished  for  contempt. 
He  appeared,  but  failed  to  make  a  showing  satisfactory 
to  the  court,  and  was  found  guilty  of  contempt,  and  sen- 
tenced to  be  imprisoned  in  the  county  jail  for  a  period  of 
thirty  days.  This  appeal  is  from  the  last  mentioned  or- 
der. 

Of  the  errors  assigned,  we  have  f  cmd  h  necessary  to 
consider  but  one,  namely:  the  power  of  the  ootrrt  to  vacate 
the  decree  of  divorce.  The  Code  (BalKnger**,  §  4880) 
provides: 

'If  the  summons  iff  not  served  personally  on  the  defend- 
ant in  the  eases  provided  in  the  last  two  sections,  he  or  hi* 
representatives^,  on  application  and  sufficient  cause  shown, 
at  any  time  before  judgment,  shall  be  allowed  to*  defend 
the  action,  and,  except  in  an  action  for  divorce,  the  defend- 
ant or  his  representative  may  in  like  manner  be  allowed  to 
defend  after  judgment,  and  within  one  year  after  the  ren- 
dition  of   such   judgment,   on   such  terms  as   may  be 

JtKt>J 

It  is  evident  that  it  was  the  intention  at  the  legislature 
by  this  section  to  limit  the  right  of  a  defendant  tor  defend 
in  an  action  for  divorce  to  a  time  prior  to  &e  entry  of  the 
judgment,  while  it  continued  the  right  to  defendants  in 
other  actions  for  a  period  of  one  year  after  that  time.  This 
means:  that  the  trial  cotrrt  has  nor  control  over  an  action  for 
divorce  after  it  has  once  rendered  a  decree  therein  j  that 
while  it  may  vacate  judgments  in  other  actions,  for  good 
cause  shown,  if  appEcation  be  made  to  ft  within  one  year, 
it  has*  no  such'  power  ever  a  judgment  rendered  m  on  action 
for  dfverce.    The*  court  cot,  of  course,  IawfuHy  vacate  sroh 
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a  decree  whan  entered  without  jurisdiction,  and  perhaps 
where  it  is  the  result  of  fraud  practiced  cm  the  oourt  or 
the  other  spouse,  but  for  reasons  which  ordinarily  call  for 
the  exercise  of  a  mere  judicial  discretion  it  haa  no  iuch 
power.  The  reasons  for  making  thia  distinction  between 
judgment*  in  thia  particular  action  and  judgments  in  ordi- 
nary action*  are  apparent  A  decree  of  divorce  affects  the 
status  of  the  parties,  both  with  respect  to  their  relations  to 
one  another  and  their  relatione  to  the  public  By  the 
term*  of  the  statute,  divorced  persona  may  lawfully  marry 
after  a  limited  time  from  the  rendition  of  the  decree,  and 
to  permit  its  vacation  is  to  make  it  possible,  under  the 
guise  of  law,  to  inflict  injury  and  suffering  upon  persons 
whose  innocence  entitles  them  to  every  protection  the  law 
can  afford.  It  is  therefore  highly  important,  not  only  for 
the  sake  of  the  parties  thereto,  but  also  for  the  sake  of  such 
persons,  that  decrees  of  divorce  should  not  be  granted  ex- 
cept for  specific  causes  provided  by  law,  proved  and  found 
by  the  court,  in  actions  where  the  court  has  undoubted 
jurisdiction  over  the  subject-matter  and  the  parties ;  but  it 
is  also  equally  important  that  the  decree,  when  once 
granted,  be  not  disturbed  by  the  court  granting  it  The 
construction  we  now  put  upon  the  statute  is  in  accord  with 
that  given  it  by  thia  court  in  MeCord  v.  MoCord,  24  Wash, 
520,  534  (64  Pais.  748), 

The  respondent  urges,  however,  that  there  are  other  sec- 
tions of  the  statute  which  provide  for  the  vacation  of  judg- 
ments which  make  no  mention  of  the  restriction  contained 
in  this  section,  and  hence  the  order  can  be  sustained  as  a 
proceeding  under  those  sections  But  I  4880,  above  men- 
tioned, was  enacted  subsequent  in  time  to  the  other  sections 
referred  to  by  the  respondent,  and  must  be  held  to  super- 
sede them  in  so  far  as  it  conflict*  with  them.    In  this  re- 

M-M  WASH. 
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spect  it  does  so  conflict,  and  eliminates  decrees  of  divorce 
from  their  operation. 

It  follows,  of  course,  if  the  court  was  without  power  to 
vacate  the  decree  of  divorce,  its  order  in  that  respect  was 
void,  and  its  subsequent  order  for  alimony  and  suit  money 
equally  so.  The  appellant  could  not  be  in  contempt  for  re- 
fusing to  comply  with  a  void  order  (State  ex  reL  News 
Pub.  Co.  v.  Milligan,  3  Wash.  144  (28  Pac  369),  and 
hence  the  judgment  of  conviction  was  erroneous. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded,  with  instructions  to  enter  a  judgment  finding 
the  defendant  not  guilty  of  the  contempt  charged. 

Hadley,  Anders,  Dunbab  and  Mount,  JJ.,  concur. 


[No.  4767.     Decided  August  8,  1903.] 

55  **ll  rpHE  gTATE  OF  Washington  on  the  Relation  of  Stetson  & 

Post  Mill   Company  v.    Superior   Court   of   King 
County. 

PROHIBITION  —  REMEDY  BY  APPEAL. 

Prohibition  will  not  lie  to  restrain  a  superior  court  from  enter- 
ing a  Judgment  logically  flowing  from  its  findings,  even  if  the 
legal  operation  of  a  former  judgment  in  the  case  as  res  judicata 
is  thereby  destroyed,  since  such  action  of  the  court  would  amount 
to  error  for  which  there  is  a  remedy  by  appeal. 

Original  Application  for  Prohibition. 

J.  W.  Bayburn  and  W.  H.  Bririker,  for  relator. 
Humphries  &  Bostwick,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  petitioner  brought  an  action  to  re- 
cover the  posession  of  certain  premises  sold  under  a  judg- 
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raent  obtained  in  the  superior  court  of  King  County  June 
7,  1899,  and  affirmed  by  this  court  January  19,  1900.  It 
is  unnecessary  to  go  into  a  history  of  the  case,  but,  briefly, 
certain  testimony  was  admitted,  under  the  allegations  of 
the  answer,  upon  which  the  court  found  certain  facts  which 
the  relator  deemed  inconsistent  with  its  rights  under  the 
judgment,  and  which  it  contends,  in  effect*  destroys  the 
legal  operation  of  said  judgment.  We  are  not  able  to  de- 
termine, from  the  judgment  heretofore  rendered  and  from 
the  record  on  this  application,  that  the  court  is  interfering 
with  or  disregarding  the  judgment  which  was  affirmed  by 
this  court.  It  is  true  that  a  judgment  fixes  the  rights  and 
liabilities  of  all  parties  and  privies  to  the  judgment*  but  it 
seems  to  be  the  contention  of  the  defendants  that  they  are 
iiot  privy  to  the  judgment,  and  are  therefore  not  bound  by 
it.  .There  was  no  plea  of  former  adjudication  tendered  by 
the  plaintiff  to  the  answer  or  to  the  testimony  objected  to, 
and,  if  there  had  been,  the  question  of  whether  or  not  the 
judgment  was  res  ad  judicata  is  a  proper  question  to  be 
determined  on  appeal.  In  this  case  the  action  was  brought 
by  the  petitioner  for  the  writ*  the  cause  was  tried  and  the 
case  submitted,  and,  when  it  was  ascertained  by  the  peti- 
tioner that  the  findings  of  the  court  were  against  its  inter- 
ests, it  for  the  first  time  asked  to  have  the  court  prohibited 
from  entering  a  judgment  logically  flowing  from  the  find- 
ings. Conceding  that  the  contention  of  the  petitioner  is 
correct,  that  the  court's  findings  were  not  justified,  it  was 
simply  the  commission  of  error  on  the  part  of  the  court, 
which  can  be  remedied  only  on  appeal. 

There  being  no  necessity  shown  for  the  imposition  of 
extraordinary  remedies,  the  writ  will  be*  denied. 

Fuixebton,  C.  J.,  and  Anders,  Mount  and  Hadley, 
JJ.,  concur.     .  _ 
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37  180  Wiixiam  Woodham,  Appellant,  v.  J.  Andebsoh  et  al.y 

38  649  Respondents. 

m  7oo 

SFHe  TA*  ro*WL0W11*  """  wwwwa  —  'wmj:  for  appearance. 

j-y — .  Under  Laws  1897,  P.  182,  §  96,  subd.  3,  requiring  defendants  in 

'  *l_644  tax  foreclosure  eases  to  appear  within  sixty  days  after  service  of 

summons,  exclusive  of  the  day  of  service,  and  under  Bel.  Gods. 
|  4878  (which,  by  Laws  1897.  p.  182,  §  97,  is  mads  applicable  in 
tax  cases),  providing  for  the  publication  of  summons  in  a  news- 
paper once  a  week  for  six  consecutive  weeks,  and  that  the  service 
■hould  not  be  complete  until  the  expiration  of  the  time  prescribed 
for  publication,  a  defendant  in  a  tax  foreclosure  suit  under  thf 
revenue  jaw  of  1897  would  have  sixty  days  for  appearance  after 
the  completion  of  the  publication  of  summons  (Mount,  J.,  and 
Fullerton,  O.  J.,  dissent). 

SAMS  —  AMENDMENT  OF  STATUTE  —  EFFECT  ON  PENDING  OASES. 

Where,  pending  the  completion  of  service  by  publication,  the 
law  governing  it  Is  changed  by  amendment  so  a*  to  alter  the  pro- 
cedure, and  no  provision  is  enacted  in  the  new  law  making  it  ap- 
ply to  pending  cases  or  expressly  repealing  the  old  law,  the  ques- 
tion of  the  sufficiency  of  the  summons  to  confer  jurisdiction  would 
be  determined  by  the  law  in  force  at  the  time  of  its  issuance, 

SBVEEAl  APFEABAWOE  AFTE*  JUDGMENT  ~  EFFECT. 

Where  a  judgment  was  void  by  reason  of  defective  process,  it 
would  not  be  validated  by  the  fact  that  the  defendants  subse- 
quently made  a  general  appearance  In  the  action  for  the  purpose 
of  moving  its  vacation. 

TRIAL  —  DELAY  IN  FXLTNO  PLJSADINOS  —  DISCEBTIOjr  OF  CODET. 

The  sufficiency  of  defendant's  excuse  for  delay  in  filing  answer 
to  a  complaint  after  the  setting  aside  of  the  original  judgment 
therein  ii  a  matter  resting  largely  in  the  discretion  of  the  trial 
court  for  determination. 

Appeal  from  Superior  Court,  Lewis  Oottuty,— Hon. 
Alonzo  E.  Bice,  Judge,    Affirmed. 

Forney  &  Pander,  for  appellant: 

Upon  the  substitution  of  a  new  remedy  for  a  prior  one, 
all  proceedings  are  governed  by  the  new  remedy.    Suitors 
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are  governed  by  the  new  act,  even  as  to  causes  of  action 
which  accrued  prior  to  its  enactment  and  alto  as  to  pend- 
ing actions.  Judkins  v.  Taffe,  27  Pac.  221 ;  Bensley  «. 
Ellis,  39  Oal.  309;  Lee  v.  Buckheit,  49  Wis.  54;  Rosen- 
thai  v.  Wehe,  58  Wis.  621. 

Respondents  chose  to  make  a  general  appearance  for 
many  purposes,  and  asked  affirmative  relief,  so  that,  even 
if  the  court  had  no  prior  jurisdiction  over  the  respondents, 
they  conferred  it  upon  the  court  by  their  general  appear- 
ance. Mayer  t>.  Mayer,  39  Pac.  1002 ;  Goad  v.  Coad,  41 
Wis.  23 ;  Bhafer  v.  Hochheimer,  30  Ohio  St.  215 ;  Dreyfus 
v>  Moline,  etc.,  Co.,  61  N.  W.  699 ;  Burdette  v*  Corgm, 
96  Kan.  104;  Roberts  v.  White,  73  N.  Y.  375;  District 
Toumhip  v.  District  Toumship,  54  Iowa,  115  (6  K  W. 
163) ;  Knox  v.  Sowers,  3  Oranch,  498  (2  L.  ed.  610) ; 
Kav>  Valley  Life  Asm.  v.  Lemke,  19  Pac.  387;  Qrantier 
v.  Bosecrance,  27  Wis.  488;  Leake  v.  Qallogly,  34  Neb. 
867. 

Brady  &  Gay,  for  respondents : 

The  act  of  1901  in  reference  to  publication  ol  summons 
in  tax  cases  contains  no  repealing  clause  as  to  the  act  of 
1897  on  the  same  subject,  and  hence  would  have  no  appli- 
cation to  actions  pending  at  the  time  it  went  into  effect. 
Twenty  Per  Cent.  Cases,  20  Wall.  187  (22  L.  ed.  339) ; 
NeW80m  v.  Greenwood,  4  Ore.  120. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J.— The  plaintiff  in  this  action  as  the 
holder  of  a  delinquency  tax  certificate,  brought  this  suit 
to  foreclose  the  same.  Publication  summons  was  issued, 
and  was  first  published  February  8,  1901.  The  summons 
commanded  the  defendants  to  appear  within  sixty  days 
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from  the  date  of  the  first  publication.  Judgment  was  en- 
tered on  the  10th  day  of  April,  1901.  On  December  16, 
1901,  the  defendants  filed,  a  motion  and  petition  for  the 
vacation  of  the  judgment,  alleging  among  other  things 
that  they  had  never  been  legally  notified  to  appear  in  the 
cause.  At  the  hearing  of  the  motion  the  court  found  that 
the  summons  was  not  in  accordance  with  law,  and,  having 
declared  the  judgment  to  be  void, entered  an  order  vacating 
it  The  defendants  were  given  twenty  days  within  which 
to  plead  to  the  complaint.  The  twenty  days  expired 
March  30,  1902,  and  on  April  3  following  the  plaintiff 
moved  for  a  default  for  the  failure  to  plead.  At  the  hear- 
ing of  the  latter  motion  the  defendants  submitted  an  affi- 
davit in  excuse,,  and  the  court,  deeming  the  same  to  be 
sufficient,  denied  the  motion.  The  defendants  thereupon 
answered  the  complaint,  alleging  that  they  did  not  de- 
sire to  contest  the  validity  of  the  tax,  and  tendered  in 
court  the  full  amount  thereof,  together  with  penalties, 
interest,  and  costs  of  suit  then  accrued.  They  also  alleged 
that  the  attempted  sale  of  the  land  under  the  judgment 
formerly  entered  was  a  cloud  upon  the  title,  and  asked 
that  the  same  be  declared  null  and  void.  The  cause  was 
tried  by  the  court,  and  a  decree  was  entered  to  the  effect 
that  the  plaintiff  should  take  nothing  by  his  suit,  other 
than  the  amount  tendered  in  court  by  the  defendants,  and 
that  all  of  the  previous  sale  proceedings  were  null  and  void. 
The  plaintiff  has  appealed  from  that  judgment. 

It  is  assigned  that  the  court  erred  in  making  the  order 
which  vacated  the  original  judgment.  It  will  be  observed 
from  the  statement  hereinbefore  made  that  the  first  publi- 
cation of  the  summons  was  made  April  8,  1901.  Under 
the  law  as  it  then  existed,  the  summons  in  a  tax  case  re- 
quired the  defendants  to  appear  within  sixty  days  after 
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service  of  the  summons,  exclusive  of  the  Jay  of  service. 
Laws  of  1897,  p.  182,  §  96,  subd.  3.  There  was  no  spe- 
cific provision  in  the  revenue  law  for  serving  a  defendant 
by  publication  summons.  Section  97  of  the  above  act, 
however,  provided  that  "summons  shall  be  served  in  the 
same  manner  as  summons  in  a  civil  action  is  served  in  the 
superior  court "  The  above  provision  undoubtedly  au- 
thorized a  service  by  publication  in  the  same  manner  as 
in  other  civil  actions.  The  general  statute  upon  that  sub- 
ject is  found  in  §  4878,  Bal.  Code.  The  statute  provides 
for  publication  of  the  summons  in  a  newspaper  once  a 
week  for  six  consecutive  weeks,  and  that  the  service  shall 
not  be  deemed  complete  until  the  expiration  of  the  time 
prescribed  for  publication.  Therefore  a  defendant  cannot 
be  said  to  be  served  with  publication  summons  until  the 
full  time  of  the  six  weeks'  publication  has  expired ;  and, 
inasmuch  as  the  revenue  law  of  1897,  supra,  provided  that 
a  defendant  in  a  tax  foreclosure  proceeding  should  not  be 
required  to  appear  until  sixty  days  after  the  service  of 
the  summons,  it  follows,  that  under  that  law,  when  he 
was  served  by  publication  he  was  not  required  to  appear 
until  sixty  days  after  the  period  prescribed  for  publication 
had  ended,  for  at  the  expiration  of  that  period  only  was 
he  actually  served.  The  summons  in  the  case  at  bar  was 
issued  and  published  when  the  above  rule  was  in  force 
as  to  tax  cases,  but  it  required  an  appearance  within  sixty 
days  from  the  date  of  the  first  publication.  There  was 
no  authority  in  law  for  such  a  summons  in  a  tax  fore- 
closure case  at  that  time.  We  recently  held,  in  Thompson 
v.  Bobbins,  decided  July  2,  1903,  ante,  p.  149  (72  Pac. 
1043)  and  in  Smith  v.  White,  decided  August  1,  1903, 
ante,  p.  414  (73  Pac.  480)  that  a  tax  foreclosure  sum- 
mons which  does  not  conform  to  existing  law  in  the  impor- 
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tant  feature  of  fixing  the  time  within  which  a  defendant 
shall  appear  is  so  fatally  defective  that  it  Confers  no  juris- 
diction to  enter  a  judgment,  and  that  a  judgment  entered 
thereon  is  void,  The  same  must  be  held  as  to  the  first  judg- 
ment entered  in  this  case,  unless  for  further  reasons  urged 
by  appellant  it  should  be  held  otherwise*  The  further  rea- 
sons urged  we  shall  hereinafter  consider. 

Pending  the  publication  of  the  summons  in  this  case, 
and  after  it  had  actually  been  published  six  consecutive 
times  in  as  many  weeks,  an  act  of  the  legislature  took  ef- 
fect changing  the  above  rule  as  to  service  of  a  publication 
summons  in  a  tax  foreclosure.  When  the  act  took  effect 
there  remained  but  two  days  until  the  full  six  weeks' 
period  following  the  first  publication  expired,  and  when 
the  service  was  complete.  The  new  act  will  be  found  in 
the  Session  Laws  of  1901,  chap.  178,  page  383.  The  act 
is  an  amendment  to  certain  portions  of  the  revenue  law, 
and  specifically  provides  for  publication  summons  in  tax 
foreclosure  cases.  Section  1,  subd,  2,  provides  that  in 
the  case  of  service  by  publication  the  defendant  shall  be 
required  to  appear  within  sixty  days  from  the  date  of  the 
first  publication  of  the  summons,  exclusive  of  the  day  of 
said  first  publication.  It  will  thus  be  seen  that  the  sum- 
mons published  in  this  case  actually  conformed  to  the  re- 
quirements of  the  new  law,  and  appellant  insists  that  the 
new  law  controlled,  and  that  he  was  entitled  to  his  judg- 
ment at  any  time  after  the  expiration  of  sixty  days  from 
the  first  publication  of  the  summons.  The  act  contains 
no  clause  expressly  repealing  the  former  provisions,  but 
was  simply  amendatory,  and  went  into  effect  immediately 
by  virtue  of  an  emergency  clause.  Was  it,  therefore, 
retroactive  in  its  operation,  so  as  to  affect  the  service  of 
process  theretofore  initiated  ?    It  will  be  observed  that  the 
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change  effected  by  the  new  statute  is  one  of  procedure 
only.  In  Roger*  v.  Trumbull,  decided  by  this  oourt  July 
10,  ante,  p.  811  (78  Pac.  881)  we  held  that  "where  a  new 
law  as  to  procedure  is  enacted  and  goes  into  effect,  it  must 
from  that  time  govern  and  regulate  the  proceedings."  In 
that  opinion  we  quoted  and  adopted  the  rule  as  stated  in 
Sutherland  on  Statutory  Construction,  g482,  as  follows: 

"Where  a  new  statute  deals  with  procedure  only,  prima 
facie  it  applies  to  all  actions—those  which  hare  accrued 
or  are  pending,  and  future  actions.  If  before  final  de- 
cision a  new  law  as  to  procedure  is  enacted  and  goes  into 
effect,  it  must  from  that  time  govern  and  regulate  the  pro- 
ceedings.  But  the  steps  already  taken,  the  status  of  the 
case  as  to  the  court  in  which  it  was  commenced,  the  plead- 
ings put  iu,  and  all  things  done  under  the  late  law,  will 
stand,  unless  an  intention  to  the  contrary  is  plainly  mani- 
fested; and  pending  cases  are  only  affected  by  general 
words  as  to  the  future  proceedings  from  the  point  reached 
when  the  new  law  intervened." 

There  is  no  manifest  intention  expressed  in  this  stat- 
ute to  make  the  new  procedure  affect  the  status  of  pending 
cases.  Under  the  above  rule,  therefore,  "all  things  done 
under  the  late  law  will  stand."  It  follows  that  the  sum- 
mons in  this  case,  issued  and  published  as  it  was  under 
the  late  law,  must  be  governed  by  that  law.  If  under  the 
former  law  the  summons  did  not  confer  jurisdiction  to 
enter  the  judgment,  the  later  law  did  not  vitalize  it  so 
as  to  give  it  jurisdictional  force.  The  judgment  was 
therefore  void,  and  the  court  did  not  err  in  vacating  it 

Appellant  urges  that  respondents  waived  the  defect  in 
the  summons  by  making  a  general  appearance  when  they 
moved  to  vacate  the  judgment.  It  is  true,  their  motion 
and  petition  did  not  state,  in  words,  that  it  was  intended 
as  a  special  appearance,  as  provided  by  §  4886,  Bal.  Code. 
Their  appearance,  therefore,  brought  them  within  the  jur- 
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isdiction  of  the  court  for  all  future  proceedings  in  the 
cause,  and  did  not  limit  the  jurisdiction  to  the  one  matter 
presented  by  the  petition,  as  would  have  been  the  case 
if  their  appearance  had  been  special.  But  what  had 
theretofore  been  done  was  done  without  jurisdiction.  The 
judgment  previously  entered  was  void.  Their  general  ap- 
pearance at  that  time  did  not  validate  the  void  judgment, 
but  simply  brought  them  into  court,  without  the  necessity 
of  new  process,  to  be  dealt  with  thereafter  as  the  law  of 
the  case  required. 

It  is  further  insisted  that  the  court  erred  in  denying 
appellant's  motion  for  default  for  want  of  answer  after 
the  original  judgment  was  set  aside.  As  hereinbefore 
stated,  an  affidavit  was  presented  which  was  intended  to 
excuse  the  delay.  The  matter  was  largely  a  discretionary 
one  with  the  court,  and,  from  the  record,  we  shall  not 
undertake  to  say  that  the  discretion  was  abused.  When 
the  answer  was  filed,  accompanied  with  the  tender,  the 
case  stood  ready  for  disposition  in  accordance  with  the 
revenue  law.  The  process  authorized  by  statute  requires 
a  defendant  to  appear  "and  defend  the  action  or  pay  the 
amount  due."  By  the  tender  of  the  full  amount,  with 
accrued  costs,  respondents  complied  with  the  law,  and  were 
entitled  to  judgment. 

The  judgment  is  affirmed. 

Anders  and  Dunbar,  JJ.,  concur. 

Mount,  J.  (dissenting).  I  dissent  from  that  part  of 
the  foregoing  opinion  which  declares  that,'  as  to  tax  cases, 
the  defendant  was  not  required  to  appear  until  sixty  days 
after  the  period  prescribed  for  publication  had  ended.  As 
I  understand  the  opinion,  it  does  not  purport  to  hold  that 
in  cases  other  than  tax  cases  the  defendant  has  sixty  days 
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after  the  period  for  publication  is  ended  in  which  to  ap- 
pear in  the  cause,  but  that  by  reason  of  subd.  3  of  §  96 
of  the  act  of  1897,  which  required  "a  direction  to  the  owner 
summoning  him  to  appear  within  sixty  days  after  service 
of  summons  exclusive  of  the  day  of  service,"  it  is  held, 
under  this  special  statute  (referring  to  a  special  proceed- 
ing), that  the  defendant  is  not  served  until  the  full  time 
of  six  weeks  publication  has  expired.  If  §  97  of  the  act 
of  1897  authorized  service  of  summons  in  tax  foreclosure 
cases  by  publication,  it  also  authorized  such  service  to  be 
made  in  a  tax  case,  as  in  any  other  case  under  the  general 
publication  statute.  That  statute,  which  is  §  4878,  Bal. 
Code,  provides  that,  "the  summons  shall  contain  the  date 
of  the  first  publication  and  shall  require  the  defendant 
or  defendants,  upon  whom  service  by  publication  is  de- 
sired, to  appear  and  answer  the  complaint  within  sixty 
days  from  the  date  of  the  first  publication  of  summons." 
It  seems  clear  to  me  that  this  statute  required  the  de- 
fendant to  appear  within  sixty  days  from  the  date  of  the 
first  publication  of  the  summons,  and  that  the  first  publi- 
cation is  the  date  from  which  the  time  begins  to  run,  and 
is  intended  to  be  "the  day  of  service."  The  phrase  "and 
the  service  of  the  summons  shall  be  deemed  complete  at 
the  expiration  of  the  time  prescribed  for  publication" 
(which  is  six  weeks)  is  construed  by  the  majority  to  mean 
that  the  day  of  service  begins  on  the  date  of  the  first  publi- 
cation, and  extends  for  a  period  of  six  weeks.  The  stat- 
ute is,  no  doubt,  susceptible  of  such  construction ;  but  when 
the  whole  section  is  read  together,  it  seems  more  reason- 
able to  hold  that  the  legislature  intended  that,  when  ser- 
vice is  made  by  publication,  the  day  of  the  first  publica- 
tion is  "the  day  of  service,"  and  the  provision  that  the 
service  shall  be  deemed  complete  at  the  expiration  of  six 
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weeks  dot*  not  mean  that  the  day  of  service  is  a  day 
six  weeks  long.  The  legislature  of  1901  (Laws  1901, 
p.  384).  realising  that  such  a  construction  might  be  placed 
upon  the  act  of  1897,  amended  §  96  so  that  it  is  now  clear 
that  the  sixty  days  begin  to  run  from  the  date  of  the  first 
publication.  I  think  it  should  be  so  held  in  this  case. 
Fullebton,  C.  J.,  concurs  in  dissenting  opinion. 


[No.  4763.     Decided  August  10,  1903.] 

The  State  of  Washington  on  the  Relation  of  John 
Cawley  et  al.  v«  Town  07  Bremebton  et  at 

SUPERSEDEAS  —  ISSUANCE   BT    SUPREME   COURT   Iff    AID   OF    APPELLATE 

jurisdiction — rumtTir  o*  appeal  —  epmbot. 

A  writ  of  supersedeas  will  not  Issue  from  the  supreme  court 
to  stay  a  Judgment  of  the  superior  court  pending  appeal,  where 
It  appears  that  the  controversy  will  have  ceased  at  the  time  of 
the  hearing  of  the  appeal  In  regular  course,  since  It  is  the  intent 
of  art.  4,  §  4,  of  the  constitution  that  writs  In  aid  of  the  court's 
appellate  jurisdiction  shall  be  Issued  only  In  cases  when  nec- 
essary and  proper  to  the  complete  exercise  of  such  jurisdiction 
and  when  the  appeal  would  afford  inadequate  remedy. 

Original  Application  for  Supersedeas* 

George  C.  Israel  and  B.  B.  Lindsay,  for  petitioners, 
Greene  &  Griffiths,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Prior  to  June  6,  1003,  the  town  of  Brem- 
erton, a  municipal  corporation  of  the  fourth  class,  had 
issued  to  relators  a  license  to  retail  spirituous  and  malt 
liquors  within  the  limits  of  said  town  at  a  place  therein 
designated.    On  that  day  the  relators  were  engaged  in  con- 
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ducting  a  saloon  under  their  license  for  the  retail  of  liquors, 
when  the  mayor  issued  and  caused  to  be  served  upon  them 
a  notice  to  appear  at  a  special  meeting  of  the  common 
council  of  said  town,  to  be  held  three  hours  after  the 
notice  was  served,  and  show  cause  why  their  license  should 
not  be  revoked.  After  the  service  of  this  notice,  and  on 
the  same  day,  the  mayor  and  common  council  met  in 
special  session  and  charged  relators  with  violating  the 
terms  of  the  ordinance  under  which  the  license  had  been 
issued,  and,  without  affording  relators  an  opportunity  to 
be  beard,  and  without  any  proof  of  the  charges  made,  the 
mayor  and  council  passed  an  ordinance  revoking  and  can- 
celling the  license.  Before  the  mayor  and  council  could 
carry  this  ordinance  into  effect,  or  cancel  or  annul  the 
license,  relators,  upon  application  to  the  superior  court 
for  Kitsap  county,  obtained  from  said  court  a  writ  of 
certiorari  commanding  the  mayor  and  council  to  certify 
their  proceedings  to  the  said  court  for  review,  and  to  ap- 
pear before  said  court  on  July  84,  1003,  and  show  cause 
why  the  ordinance  should  not  be  set  aside  and  annulled ; 
and  an  order  was  also  issued  commanding  the  respondents 
in  the  meantime  to  desist  from  further  proceedings  un- 
til the  further  order  of  the  court.  Relators  thereupon  con- 
tinned  their  business  until  the  26th  day  of  July,  1003, 
at  which  time  the  said  writ  of  review  came  on  for  hearing 
before  the  court  upon  the  return  of  relators  to  the  writ 
and  upon  a  motion  of  respondents  to  quash  the  writ  upon 
the  ground  that  the  court  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  action,  for  the  reason  that  the  acts  com- 
plained of  were  legislative,  and  not  judicial,  in  their  char- 
acter. The  lower  court  so  held,  and  by  a  final  order 
quashed  the  writ  and  dismissed  the  proceedings-  Belators 
thereupon  appealed  to  this  court  from  the  said  order.    The 
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license  of  relators  will  expire  by  its  terms  on  October  1, 
1903.  The  appeal  taken  from  the  final  order  of  the  court 
quashing  the  writ  cannot  be  heard  in  this  court  before 
that  time.  For  these  reasons,  and  the  further  one  that  the 
lower  court  is  not  authorized  to  supersede  the  judgment 
in  cases  of  this  kind,  relators  have  applied  to  this  court 
for  an  order  superseding  the  judgment  of  the  lower  court, 
and  also  superseding  the  operation  of  the  ordinance,  so 
that  relators  may  continue  to  conduct  their  saloon  under 
their  license  until  the  appeal  may  be  heard  in  this  court 

In  the  case  of  State  ex  rel.  Barnard  v.  Board  of  Edu- 
cation, 19  Wash.  8  (52  Pac.  317,  40  L.  R.  A.  317,  67 
Am.  St  Rep.  706),  it  was  said  that  "this  court,  in  the 
exercise  of  its  discretion,  by  virtue  of  its  inherent  powers 
a  8  an  appellate  tribunal,  can  issue  an  order  of  supersedeas 
to  preserve  the  status  qwo  of  the  parties,  pending  the  de- 
termination of  the  appeal  upon  its  merits."  That  was 
a  case  where  the  relator  was  accused  of  malfeasance  in 
office,  and  the  charges  were  being  tried  by  a  board  one 
member  of  which  was  disqualified  by  reason  of  enmity  and 
declarations  which  he  had  made.  The  writ  was  sued 
out  to  prevent  this  disqualified  member  from  sitting  as 
a  member  of  the  board.  The  lbwer  court  quashed  the 
writ,  and  an  appeal  was  taken  therefrom,  and  this  court 
issued  a  supersedeas  "for  the  purpose  of  making  the  ap- 
peal effective  and  to  insure  the  complete  exercise  of  this 
court  over  that  appeal." 

The  case  of  State  ex  rel.  Bringgold  v.  Burns,  21  Wash. 
227  (57  Pac.  804),  was  a  case  where  relator  was  being 
tried  before  the  board  of  police  upon  an  accusation  of 
inefficiency  and  misbehavior.  TVhile  the'  trial  was '  in 
progress,  the  superior  court  of  Spokane  county  issued  a 
temporary  writ  prohibiting  the  board  of  police  from  pro- 
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eeeding  further  with  the  trial.  Upon  a  hearing  the  su- 
perior court  quashed  the  writ,  and  the  relator  appealed  to 
this  court.  The  appellant  thereupon  applied  to  this  court 
for  a  writ  to  supersede  the  judgment  and  continue  the 
writ  of  prohibition  against  the  board  of  police,  staying 
further  action  upon  the  charges  before  that  board  pending 
the  appeal.  Upon  that  application  this  court,  after  dis- 
tinguishing the  case  of  State  ex  rel.  Barnard  v.  Board  of 
Education,  said: 

"The  court  will  not  grant  this  writ  as  of  course.  Be- 
fore it  will  do  so,  it  will  look  far  enough  into  the  merits 
of  the  application  to  ascertain  whether  some  substantial 
right  of  the  complaining  party  has  been  invaded,  which 
this  court  will  probably  remedy  by  the  determination  of 
the  appeal." 

The  court  then  determined  the  merits  by  holding  that 
the  board  of  police  had  jurisdiction  to  try  the  relator 
upon  the  charges  and  denied  the  writ.  Both  of  these 
cases  are  similar  to  the  case  at  bar.  In  one  the  super- 
sedeas was  granted;  in  the  other  it  was  denied.  They 
both  lay  down  the  rule  that  it  is  within  the  discretion 
of  this  court  to  issue  the  writ  But  in  this  case  we  think 
the  discretion  ought  not  to  be  exercised.  The  evident 
intention  of  §  4,  art.  4,  of  the  constitution,  was  that  writs 
of  this  character  should  be  issued  only  when  necessary 
and  proper  to  the  complete  exercise  of  the  appellate  and 
revisory  jurisdiction  of  this  court  where  the  appeal  is 
an  adequate  remedy.  It  was  certainly  not  intended  that 
the  writ  should  issue  when  it  would  be  oppressive  upon 
either  party,  or  where  its  issuance  is  a  virtual  determina- 
tion of  the  questions  raised  on  the  appeal.  It  is  true 
the  relators  have  appealed  to  this  court ;  the  order  appealed 
from  is  one  from  which  an  appeal  is  authorized.  But 
these  facts  are  not  sufficient  to  warrant  this  court,  not 
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only  in  superseding  the  judgment  of  the  lower  court,  but 
also  in  reaching  beyond  that  and  annulling  the  ordinance 
completely  so  far  as  it  affects  the  relators.  Thia  appeal 
can  never  be  beard  upon  its  merits.  Relator*'  license  will 
expire  by  its  terms  on  October  1,  1903.  The  next  regular 
session  of  this  court  will  not  begin  until  after  that  time. 
When  the  case  is  called' for  hearing  on  the  regular  docket 
the  controversy  will  have  oeased,  and  under  the  uniform 
holdings  of  this  court  will  be  dismissed.  If  a  supersedeas 
is  issued,  the  relators  will  be  permitted  to  conduct  their 
business,  in  violation  of  the  ordinance  and  of  the  judg- 
ment of  the  lower  court,  until  the  expiration  of  the  term 
of  their  license,  and  thereupon  they  will  have  no  further 
interest  in  the  appeal  If  the  supersedeas  is  not  issued 
they  cannot  conduct  their  business  between  this  time  and 
October  1,  1903,  when  their  right  to  conduct  it  will  ex- 
pire. In  either  event,  after  the  expiration  of  the  license 
upon  which  all  their  rights  are  based,  there  can  be  no 
live  question  for  our  consideration.  The  appeal,  therefore, 
is  inadequate,  even  if  relators  have  the  right  to  take  it* 
If  the  appeal  were  an  adequate  remedy,  and  a  supersedeas 
as  prayed  would  insure  a  hearing  upon  the  merits,  we 
should  feel  inclined  to  grant  it;  but  a  supersedeas  which 
permits  an  ordinance  or  a  statute  to  be  avoided,  and  which 
gives  an  appellant  all  the  advantages  of  a  reversal  with- 
out a  hearing  upon  the  case,  is  dangerous,  and  should  not 
be  granted  when  there  is  any  other  remedy. 

For  these  reasons  the  application  is  denied. 

FuLifEBTON,  C,  J.,  and  Hapmy,  Arosus  and  Dunbab, 
J«T.f  concur. 


HOPKINS  v.  SCANDINAVIAN  FISH  CO.  513 

Aug.   1903.]  Argument  of  Counsel. 

[No.  4642.    Decided  August  11,  1003.] 

Paul  Hopkins  &  Son,  Respondents,  v.  Seattle  Scandi- 
navian Fish  Company,  Appellant. 

BALES  —  MANUFACTUBE    OF    MACHINERY  —  COMPLETION    WITHIN    REA- 
SONABLE TIME. 

In  an  action  to  recover  the  price  of  a  boiler  constructed  upon 
defendant's  order,  the  latter  is  not  entitled,  by  way  of  counter- 
claim, to  damages  for  delay  in  filling  the  order,  when  the  con- 
tract provided  that  the  boiler  was  "to  be  completed  within  six 
j  weeks  after  the  arrival  of  the  iron  In  Seattle,"  and  the  evidence 

|  shows  that  the  plaintiffs  had  promptly  placed  their  order  for  the 

necessary  materials,  but  were  delayed  in  their  work  by  inability 
to  procure  a  certain  thickness  of  steel  plate,  because  of  its  not 
being  in  the  market,  and  that,  after  getting  the  consent  of  the 
government  inspectors  to  the  substitution  of  thinner  plates,  they 
at  once  procured  same  and  promptly  completed  the  boiler  within 
six  weeks  thereafter. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallman,  Judge.    Affirmed. 

Metcalfe  &  Jurey  and  Charles  K.  Jenner,  for  appel- 
lant: 

No  time  is  fixed  by  the  written  agreement  within  which 
the  plaintiff  should  procure  the  "arrival  of  the  iron  at 
Seattle."  This  was  a  duty  resting  solely  and  alone  upon 
the  plaintiffs,  and  the  starting  point  of  the  six  weeks' 
limitation  provided  in  the  agreement  for  the  completion 
of  the  boiler.  Then  the  law  implies  an  agreement  on  the 
part  of  the  plaintiffs  to  procure  the  arrival  of  the  iron 
in  Seattle  within  a  reasonable  time.  Hamilton  v.  Scully,  8 
N.  E.  767 ;  Truesdale  Mfg.  Co.  v.  Boyle,  39  111.  App.  532 ; 
McCartney  v.  Classford,  1  Wash.  579;  Qrifjbn  v.  Ogle- 
tree,  21  South.  488 ;  Cwrtiss  v.  Waterloo,  38  Iowa,  266 ; 
Williams  v.  Hart,  116  Mass.  513 ;  Sawyer  v.  HanDmaM,  15 

33-82  WASH. 
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from  the  date  of  the  first  publication.  Judgment  was  en- 
tered on  the  10th  day  of  April,  1901.  On  December  16, 
1901,  the  defendants  filed,  a  motion  and  petition  for  the 
vacation  of  the  judgment,  alleging  among  other  things 
that  they  had  never  been  legally  notified  to  appear  in  the 
cause.  At  the  hearing  of  the  motion  the  court  found  that 
the  summons  was  not  in  accordance  with  law,  and,  having 
declared  the  judgment  to  be  void, entered  an  order  vacating 
it  The  defendants  were  given  twenty  days  within  which 
to  plead  to  the  complaint.  The  twenty  days  expired 
March  30,  1902,  and  on  April  3  following  the  plaintiff 
moved  for  a  default  for  the  failure  to  plead.  At  the  hear- 
ing of  the  latter  motion  the  defendants  submitted  an  affi- 
davit in  excuse,,  and  the  court,  deeming  the  same  to  be 
sufficient,  denied  the  motion.  The  defendants  thereupon 
answered  the  complaint,  alleging  that  they  did  not  de- 
sire to  contest  the  validity  of  the  tax,  and  tendered  in 
court  the  full  amount  thereof,  together  with  penalties, 
interest,  and  costs  of  suit  then  accrued.  They  also  alleged 
that  the  attempted  sale  of  the  land  under  the  judgment 
formerly  entered  was  a  cloud  upon  the  title,  and  asked 
that  the  same  be  declared  null  and  void.  The  cause  was 
tried  by  the  court,  and  a  decree  was  entered  to  the  effect 
that  the  plaintiff  should  take  nothing  by  his  suit,  other 
than  the  amount  tendered  in  court  by  the  defendants,  and 
that  all  of  the  previous  sale  proceedings  were  null  and  void. 
The  plaintiff  has  appealed  from  that  judgment. 

It  is  assigned  that  the  court  erred  in  making  the  order 
which  vacated  the  original  judgment.  It  will  be  observed 
from  the  statement  hereinbefore  made  that  the  first  publi- 
cation of  the  summons  was  made  April  8,  1901.  Under 
the  law  as  it  then  existed,  the  summons  in  a  tax  case  re- 
quired the  defendants  to  appear  within  sixty  days  after 
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service  of  the  summons,  exclusive  of  the  day  of  service. 
Laws  of  1897,  p.  182,  §  96,  subd.  3.  There  was  no  spe- 
cific provision  in  the  revenue  law  for  serving  a  defendant 
by  publication  summons.  Section  97  of  the  above  act, 
however,  provided  that  "summons  shall  be  served  in  the 
same  manner  as  summons  in  a  civil  action  is  served  in  the 
superior  court"  The  above  provision  undoubtedly  au- 
thorized a  service  by  publication  in  the  same  manner  as 
in  other  civil  actions.  The  general  statute  upon  that  sub- 
ject is  found  in  §  4878,  Bal.  Code.  The  statute  provides 
for  publication  of  the  summons  in  a  newspaper  once  a 
week  for  six  consecutive  weeks,  and  that  the  service  shall 
not  be  deemed  complete  until  the  expiration  of  the  time 
prescribed  for  publication.  Therefore  a  defendant  cannot 
be  said  to  be  served  with  publication  summons  until  the 
full  time  of  the  six  weeks'  publication  has  expired ;  and, 
inasmuch  as  the  revenue  law  of  1897,  supra,  provided  that 
a  defendant  in  a  tax  foreclosure  proceeding  should  not  be 
required  to  appear  until  sixty  days  after  the  service  of 
the  summons,  it  follows,  that  under  that  law,  when  he 
was  served  by  publication  he  was  not  required  to  appear 
until  sixty  days  after  the  period  prescribed  for  publication 
had  ended,  for  at  the  expiration  of  that  period  only  was 
he  actually  served.  The  summons  in  the  case  at  bar  was 
issued  and  published  when  the  above  rule  was  in  force 
as  to  tax  cases,  but  it  required  an  appearance  within  sixty 
days  from  the  date  of  the  first  publication.  There  was 
no  authority  in  law  for  such  a  summons  in  a  tax  fore- 
closure case  at  that  time.  We  recently  held,  in  Thompson 
v.  Bobbins,  decided  July  2,  1903,  ante,  p.  149  (72  Pac. 
1043)  and  in  Smith  v.  White,  decided  August  1,  1903, 
ante,  p.  414  (73  Pac.  480)  that  a  tax  foreclosure  sum- 
mons which  does  not  conform  to  existing  law  in  the  impor- 
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in  the  market,  and  the  respondents  were  unable  to  pro- 
cure it  from  their  San  Francisco  correspondent  or  else- 
where. About  the  middle  of  June  they  applied  to  a  gov- 
ernment inspector  of  boilers  at  Seattle,  by  whom  the 
boiler  would  have  to  be  finally  approved,  for  leave  to  con- 
struct this  part  of  the  boiler  out  of  three-eighths-inch  steel. 
This  permission  was  granted  them,  provided  they  would 
put  in  certain  reinforcements,  not  called  for  in  the  orig- 
inal specifications.  Steel  of  this  thickness  was  thereupon 
ordered,  and  the  boiler  completed  within  six  weeks  after 
its  arrival  in  Seattle.  The  boiler  was  subsequently  ap- 
proved by  the  inspector,  and  accepted  by  the  appellant. 
While  there  is  much  in  the  record  on  the  question  of  the 
amount  of  diligence  exercised  by  the  respondents  in  their 
efforts  to  procure  the  materials,  it  nowhere  appears  that 
marine  steel  of  the  dimensions  called  for  in  the  contract 
could  have  been  procured  at  that  time  by  them;  nor  does 
it  appear  that  it  was  commonly  difficult  to  procure,  or  that 
the  exercise  of  ordinary  business  prudence  would  have 
informed  the  respondents  at  an  earlier  time  than  they 
abandoned  the  search  for  it  that  it  could  not  then  be  pro- 
cured. Indeed,  in  so  far  as  there  is  anything  in  the  rec- 
ord at  all  on  these  questions,  it  points  to  a  contrary  con- 
clusion. It  was  shown  that  this  class  of  steel  was  usually 
kept  in  stock  by  certain  of  the  Seattle  wholesale  dealers, 
and  that  one  such,  when  applied  to  for  it,  stated  that  they 
had  none  at  that  time,  but  expected  it  in  their  next  ship- 
ment, which  was  then  nearly  due,  inferentially  indicating, 
at  least,  that  it  was  not  commonly  understood  that  such 
steel  was  difficult  to  procure,  or  that  it  was  generally  known 
at  that  time  among  business  men  that  it  could  not  then 
be  procured.  But,  without  further  pursuing  the  evidence, 
we  think  it  would,  on  the  showing  made,  be  going  too  far 
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to  hold  that  there  was  a  breach  of  the  condition  of  the 
contract  relating  to  the  time  the  boiler  was  to  be  com- 
pleted. This  part  of  the  contract  is,  as  we  say,  not  very 
definite.  While  it  is  doubtless  true  that  the  respondents 
were  bound  to  use  reasonable  diligence  in  procuring  the 
materials  necessary  to  make  a  c6mplete  marine  boiler,  yet 
the  phrase  itself  is  so  far  incapable  of  exact  definition  that 
it  has  only  a  relative  signification,  and  before  a  person 
should  be  held  in  damages  for  an  alleged  failure  to  exer- 
cise reasonable  diligence,  it  should  be  so  far  clear  from 
the  evidence  that  there  had  been  such  want  of  diligence 
that  reasonable  minds  will  not  reasonably  differ  as  to  the 
fact  Here,  in  our  opinion,  there  is  not  such  a  degree  of 
proof,  and  we  think  the  trial  court  did  not  err  in  so  hold- 
ing. 

This  conclusion  renders  it  unnecessary  to  discuss  other 
questions  suggested  in  the  briefs.  The  judgment  is  af- 
firmed. 

Hadley,  Anders,  Mount  and  Dunbar,  JJ.,  concur. 


[No.  4647.     Decided  August  11,  1903.] 

George  Carratt,  Appellant,  v.  Henry  B.  Carratt  et 
ux.t  Respondents. 

HUSBAND    AND    WIFE  —  SEPARATE    PROPERTY — FORFEITURE    OF    LAND 
GRANT  —  PURCHASE  OF  PUBLIC  LANDS  BT  SURVIVING  SPOUSE. 

The  purchase  by  a  surviving  husband  of  lands  which  had  been 
forfeited  to  the  government  by  act  of  congress  as  part  of  the 
unearned  grant  to  a  railway  company,  under  the  preference  right 
given  thereby  to  one  in  possession,  would  give  him  a  separate  es- 
tate therein,  even  though  the  lands  had  been  taken  possession  of 
by  himself  and  wife,  during  the  existence  of  the  community, 
under  conveyance  from  the  railway  company. 
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Appeal  from  Superior  Court,  Klickitat  County. — Hon. 
Abraham  L.  Miller,  Judge.    Affirmed. 

H.  Dustin  and  Brooks  &  Snover,  for  appellant 

W.  B.  Presby  and  Huntington  &  Wilson,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered. by 

Hadley,  J. — Henry  B.  Carratt  and  Sarah  Canratt  had 
been,  for  many  years  prior  to  November  28,  1889,  hus- 
band and  wife.  On  said  date  Sarah  Carratt  died.  On 
March  29,  1887,  and  during  the  existence  of  the  com- 
munity arising  from  the  said  marriage  relation,  one  Wise 
for  a  consideration  of  $2,500  executed  a  warranty  deed  to 
said  Henry  B.  Carratt,  purporting  to  convey  certain  de- 
scribed lands  in  Klickitat  county,  Washington.  Said  Car- 
ratt and  wife  at  once  entered  into  the  possession  of  said 
lands  and  continued  to  occupy  the  same  until  the  time  of 
the  wife's  death.  Henry  B.  Carratt  remained  in  posses- 
sion thereof  after  his  wife's  death.  The  said  Wise,  grantor 
in  said  deed,  claimed  title  to  the  land  bv  virtue  of  a  con- 
veyance  thereof  made  by  the  Northern  Pacific  Railroad 
Company,  bearing  date  March  24,  1887.  The  lands  de- 
scribed in  the  deeds  above  mentioned  were  included  in  the 
land  grant  made  to  said  railroad  company  by  act  of 
Congress.  On  September  29,  1890,  Congress  passed  what 
is  commonly  called  the  "Forfeiture  Act,"  whereby  it  de- 
clared "that  there  is  hereby  forfeited  to  the  United  States, 
and  the  United  States  hereby  resumes  the  title  thereto, 
all  lands  heretofore  granted  to  any  state  or  to  any  corpora- 
tion to  aid  in  the  construction  of  a  railroad  opposite  to  and 
coterminous  with  the  portion  of  any  such  railroad  not  now 
completed,  and  in  operation,  for  the  construction  or  benefit 
of  which  such  lands  were  granted ;  and  all  such  lands  are 
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declared  to  be  a  part  of  the  public  domain."  U.  S.  Comp. 
St.,  1901,  p.  1598  (26  St.  at  Large,  496).  By  the  terms 
of  said  act  the  lands  sought  to  be  conveyed  by  the  said 
deeds  became  a  part  of  the  public  domain.  Under  the 
provisions  of  §  3  of  the  act  a  person  then,  in  possession  of 
lands  thus  restored  to  the  United  States,  such  possession 
being  under  deed  or  contract  from  the  corporation  to  which 
the  grant  was  originally  made,  was  entitled  to  purchase  the 
land  from  the  United  States  in  quantities  not  exceeding 
320  acres  to  any  one  person  within  two  years  from  the 
passage  of  the  law.  As  such  person  in  possession  of  the 
lands  above  referred  to  Henry  B.  Carratt  applied  to  pur- 
chase the  same,  and,  having  complied  with  the  require- 
ments of  the  law,  a  patent  was  issued  to  him  bearing 
date  May  31,  1892.  Said  patent  conveyed  to  him  all  the 
lands  described  in  the  above  mentioned  deeds  except 
» twenty  acres,  and  the  latter  was  by  patent  of  date  August 
27,  1892,  conveyed  to  one  Hinshaw,  the  same  having  been 
previously  conveyed  by  deed  from  Hinshaw  and  wife  to 
Henry  B.  Carratt  October  28,  1891.  Henry  B.  Carratt 
died  February  5,  1900,  and  by  will  he  devised  all  of  said 
lands  to  Rachel  Carratt.  He  remained  in  possession  of  the 
land  until  the  time  of  his  death,  and  since  that  time 
Rachel  Carratt  has  been  in  possession  thereof.  George 
Carratt,  the  plaintiff  and  appellant  in  this  action,  is  a  son 
of  Henry  B.  Carratt  and  Sarah  Carratt,  and  is  the  only 
heir  of  Sarah  Carratt.  He  brought  this  suit,  claiming  that 
the  lands  acquired  as  above  stated  were  the  community 
property  of  his  father  and  mother,  and  that  he,  as  the  heir 
of  his  mother,  is  entitled  to  one-half  of  the  lands.  He 
seeks  a  partition  of  the  lands.  Rachel  Carratt,  the  devisee 
of  the  lands  under  the  will,  is  a  granddaughter  of  Henry 
B.  Carratt,  and  her  co-defendant,  Harry  B.  Carratt,  is  a 
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grandson  of  said  Henry  B.  Carratt.  Said  Harry  B.  Car- 
ratt  was  a  beneficiary  under  the  will,  but  not  a  devisee  of 
any  interest  in  the  land.  The  court,  after  a  trial,  con- 
cluded that  the  property  in  question  was  not  community 
property,  but  was  the  separate  property  of  Henry  B.  Car- 
ratt at  the  time  of  his  death,  and  that  the  entire  title  thereto 
vested  in  Rachel  Carratt  by  virtue  of  said  last  will.  Judg- 
ment was  entered  that  the  plaintiff  shall  take  nothing  by 
his  action,  and  that  defendants  shall  recover  costs.  Plaint- 
iff has  appealed. 

The  respondent  Rachel  Carratt  urges,  first,  that  the 
lands  were  not  community  property,  and  further,  that>  if 
they  were,  appellant  is  barred  by  adverse  possession,  and  is 
also  estopped  by  a  release  of  all  his  interest  in  his  mother's 
estate,  executed  by  him  to  his  father  Henry  B.  Carratt. 
We  think,  under  the  facts  hereinbefore  stated,  that  the 
lands  were  not  the  property  of  the  community.  With  the 
death  of  the  wife  in  November,  1889,  the  community 
ceased  to  exist.  Nearly  one  year  after  that  time  the  act 
of  Congress  mentioned  above  declared  a  forfeiture  of  the 
lands,  and  the  title  became  absolute  in  the  government 
The  act  extended  to  the  person  in  possession  the  privilege 
of  purchasing.  The  privilege  was  granted  to  the  person 
in  actual  possession  at  the  time  the  law  was  passed.  That 
person  was  Henry  B.  Carratt.  The  community  was  not  in 
possession  after  the  death  of  the  wife,  since  it  had  ceased 
to  be.  The  community,  therefore,  could  not  have  been  in 
possession  when  the  law  was  passed,  for  the  reason  that  no 
such  an  entity  then  existed.  Actual  possession  by  the  pur- 
chaser was  made  a  necessary  element  of  the  right  to  pur- 
chase granted  by  the  law.  The  title  conveyed  by  the  gov- 
ernment must  therefore  have  vested  in  the  person  so  in 
possession,  proof  of  which  was  required  before  the  convey- 
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ance  was  made.  The  property  was  acquired  by  Henry  B. 
Carratt  after  the  dissolution  of  the  community  by  virtue 
of  a  right  extended  to  him  under  a  statute  that  did  not 
exist  in  the  lifetime  of  the  community.  He  happened  to 
be  the  surviving  spouse,  it  is  true.  The  right  was  not 
extended  to  him  as  such,  however,  but  as  the  person  in 
possession.  We  think  it  must  be  held  that  the  lands  so 
conveyed  to  him  became  the  separate  property  of  Henry 
B.  Carratt.  The  same  is  true  of  the  tract  patented  to 
Hinshaw.  That  was  acquired  by  Hinshaw  long  after  the 
community  was  dead,  and  was  also  conveyed  by  him  to 
Henry  B.  Carratt  nearly  two  years  after  the  community 
ceased  to  exist.  None  of  the  lands  were  afterwards  con- 
veyed by  Henry  B.  Carratt,  and  he  was  therefore  author- 
ized to  dispose  of  them  by  his  last  will.  By  the  terms  of 
the  will  the  respondent  Rachel  Carratt  became  the  holder 
of  the  entire  title,  and  the  appellant  is  not  entitled  to  any 
share  in  the  lands. 

The  above  point  essentially  disposes  of  the  case.  The 
trial  court  also  found  facts  from  which  it  concluded  that 
appellant  was  barred  in  any  event  by  adverse  possession, 
and  also  that  he  was  estopped  by  a  quitclaim  and  release 
unto  his  father  of  all  interest  in  his  mother's  estate.  It  is 
not  necessary  that  we  shall  discuss  these  points,  further 
than  to  say  that  from  our  examination  of  the  evidence  we 
should  not  be  disposed  to  disturb  the  findings  and  conclu- 
sions in  those  particulars,  even  though  it  were  necessary  to 
discuss  them  for  the  determination  of  the  case. 

The  judgment  is  affirmed. 

Fullebton,  C.  J.,  and  Andeks  and  Mount,  JJ.,  con- 
cur. 
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E.  G.  Selby,  Respondent,  v.  Vancouver  Water  Works 
Company,  Appellant. 

APPEAL  —  OBJECTION  NOT  RAISED  BELOW  —  SUFFICIENCY  OF  COMPLAINT 
—  PRESUMPTION  AS  TO  AMENDMENT. 

The  objection  that  the  complaint  does  not  allege  defendant's 
negligence  as  the  proximate  cause  of  plaintiff's  injury  cannot  be 
raised  for  the  first  time  on  appeal,  when  the  evidence  sufficiently 
connects  the  one  as  the  proximate  cause  of  the  other,  thereby 
warranting  the  court  in  deeming  the  complaint  amended  to  cor- 
respond therewith. 

NEGLIGENCE  —  OBSTRUCTION    IN    HIGHWAY  —  FRIGHTENING    HORSES 

QUESTIONS    FOR    JURY. 

'  Whether  defendant  was  negligent  in  piling  old  planks  on  a 
highway  close  to  the  traveled  part,  without  any  authority  there- 
for and  without  any  showing  of  necessity  except  that  the  planks 
would  have  slid  down  and  injured  the  abutting  owner's  fence 
if  they  had  been  placed  off  the  traveled  way,  on  the  slope  of  the 
embankment,  and  whether  the  obstruction  was  of  such  a  char- 
acter as  to  frighten  horses,  were  questions  for  the  jury  in  an 
action  for  injuries  caused  by  plaintiff's  horse  shying  at  such 
obstruction. 

SAME  —  EXCESSIVE  DAMAGES. 

A  verdict  for  $1,500  for  injury  to  the  arm  of  a  common  laborer 
cannot  be  said  to  be  excessive,  where  it  appears  that  he  was  en- 
tirely incapacitated  from  using  it  for  about  three  months;  that 
he  would  probably  never  be  able  to  lift  as  much  with  it  or  use 
it  as  dexterously  as  before;  that  by  reason  of  the  fracture  being 
in  the  joint  of  the  elbow  his  suffering  had  be*n  more  acute  than 
In  the  case  of  ordinary  bone  fractures;  and  that  he  had  spent 
the  sum  of  $100  for  surgical  treatment. 

SAME  —  INSTRUCTIONS  —  REASONABLE   NECESSITY  FOR  OBSTRUCTIONS. 

In  an  action  for  damages  because  of  Injuries  occasioned  by  the 
fright  of  a  horse  at  debris  placed  along  the  side  of  a  public  high- 
way by  defendant,  a  charge  to  the  jury  that  if  it  was  not  rea- 
sonably necessary  for  defendant  in  making  improvements  to  use 
the  highway  for  piling  and  burning  debris,  then  defendant  had 
no  right  to  use  it  for  that  purpose,  and  plaintiff  could  recover 
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damages  for  injuries  occasioned  thereby,  was  a  proper  statement 
of  the  law. 

SAME — HABMLES8   EBBOB. 

An  appellant  cannot  complain  of  an  instruction  as  being 
adapted  to  a  question  not  in  issue  under  the  pleadings  and  proof, 
when  the  instruction,  if  erroneous  at  all,  would  be  prejudicial  to 
the  respondent  and  not  to  the  appellant. 

Appeal  from  Superior  Court,  Clarke  County. — Hon. 
Abraham  L.  Miller,  Judge.     Affirmed. 

W.  W.  McCredie  (J.  W.  Hopkins,  of  counsel),  for  ap- 
pellant : 

It  is  not  every  obstruction  of  a  street  or  highway  that  is 
unlawful.  The  right  of  the  public  to  the  free  and  unob- 
structed use  of  a  highway  is  not  a  complete  and  unqualified 
right.  It  is  subject  to  certain  limitations  and  restrictions. 
Among  such  limitations  and  restrictions  is  the  right  of  an 
abutting  owner  in  cases  of  reasonable  necessity  to  make  a 
reasonable  use  of  a  highway  or  a  portion  thereof  for  the 
temporary  storing  of  building  materials,  the  loading  and 
unloading  of  goods,  etc.  Dillon,  Municipal  Corporations 
(4th  ed.),  §  730 ;  Loberg  v.  Amherst,  41  Am.  St,  Rep.  69 ; 
Raymond  v.  Kiseberg,  19  L.  R.  A.  643;  Cowan  v.  Muske- 
gon Ry.  Co.,  48  K  W.  166;  Fitch  v.  New  York,  etc.,  R. 
R.  Co.,  59  Conn.  414  (10  L.  R.  A.  188) ;  Nichols  v.  Ath- 
ens, 66  Me.  402 ;  Farrell  v.  Oldtown.  69  Me.  72 ;  Judd  v. 
Fargo,  107  Mass.  264;  Kingsbury  v.  Dedham,  13  Allen, 
186;  Clark  v.  Fry,  8  Ohio  St.  358;  Davis  v.  Winslow,  51 
Me.  264. 

C.  D.  Bowles,  for  respondent : 

The  placing  of  objects  calculated  to  frighten  horses  in  a 
highway  is  negligence,  and  when  injury  occurs  action  will 
lie.    Fooshay  v.  Town  of  Glen  Haven,  25  Wis.  288 ;  Jones 
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v.  Housatonic  R.  R.  Co.,  107  Mass.  261 ;  Ayer  v:  Norwich, 
12  Am.  Rep.  396 ;  House  v.  Metcalf,  27  Conn.  631 ;  Judd 
r.  Fargo,  107  Mass.  264 ;  Macomber  v.  Nichols,  22  Am. 
Rep.  522. 

The  opinion  of  the  court  was  delivered  by 

Fuixebton,  C.  J. — This  is  an  action  to  recover  dam- 
ages for  personal  injuries  occasioned  as  the  result  of  the 
negligence  of  defendant.  The  defendant  was  the  owner  of 
a  flume  which  ran  along  a  county  highway,  and,  in  recon- 
structing its  ditch  or  flume,  removed  the  old  planking,  and 
placed  it  in  heaps  along  the  side  of  the  road,  until  it  could 
be  disposed  of.  At  the  point  where  the  accident  happened, 
the  road  skirted  the  side  of  a  hill,  having  the  bluff  on  one 
side  and  a  drop  of  about  four  feet  on  the  other,  the  road  at 
this  place  being  about  fifteen  feet  in  width.  On  the  side 
of  the  road  next  to  the  bluff  the  defendant  had  placed  a 
pile  of  planks,  some  two  or  more  feet  in  height,  on  the 
edge  of  the  highway,  but  not  sufficiently  close  to  the  trav- 
eled way  to  interfere  with  the  use  of  the  road.  It  was  the 
intention  of  the  appellant  to  burn  the  planking  as  soon  as  it 
became  dry,  but  this  particular  pile,  while  it  had  remained 
on  the  road  several  days,  was  not  so  disposed  of  until  the 
day  following  the  accident.  While  plaintiff,  unaware  of 
the  obstruction  on  the  side  of  the  road,  was  driving  by 
there  with  a  companion  in  a  buggy,  shortly  after  nine 
o'clock  in  the  evening,  his  horse  suddenly  shied  at  the 
plank  heap,  and  plunged  over  the  side  of  the  embankment, 
overturning  the  buggy,  and  throwing  the  plaintiff  out  in 
such  a  manner  as  to  break  his  right  arm  at  the  elbow.  The 
horse  was  a  gentle  one,  not  accustomed  to  shying  at  famil- 
iar objects ;  the  night  was  dark  enough  to  prevent  objects 
being  seen  distinctly ;  and  the  plaintiff  was  driving  slowly 
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and  carefully,  with  a  tight  rein,  and  in  all  respects,  accord- 
ing to  the  evidence,  exercising  due  care.  A  verdict  of 
$1,500  was  rendered  in  favor  of  plaintiff,  and  from  the 
judgment  thereon  the  defendant  appeals. 

The  first  error  assigned  is  that  the  complaint  does  not 
allege  sufficient  facts  to  constitute  a  cause  of  action,  in  that 
it  does  not  connect  the  negligence  of  the  defendant  with 
plaintiff's  injury  in  such  a  way  as  to  charge  the  one  as  the 
proximate  cause  of  the  other.  But,  inasmuch  as  this  ob- 
jection is  raised  for  the  first  time  on  appeal,  and  was  not 
urged  by  way  of  demurrer  or  objection  to  the  introduction 
of  evidence,  the  complaint  will  be  deemed  amended  to  cor- 
respond with  the  evidence,  wherein  it  clearly  appears  that 
the  horse  shied  at  the  pile  of  planks  placed  in  the  road  by 
defendant.  Green  v.  Tidball,  26  Wash.  338  (67  Pac.  84, 
55  L.  R.  A.  879). 

The  assignments  to  the  effect  that  the  court  erred  in  re- 
fusing a  nonsuit  and  in  denying  a  directed  verdict  in  de- 
fendant's favor  involve  practically  but  one  question — 
whether  the  court  should  have  said  as  a  matter  of  law  that 
there  was  no  evidence  of  actionable  negligence  for  the  jury 
to  pass  upon.  The  evidence  was  undisputed  that  the  de- 
fendant had  placed  an  obstruction  close  to  the  traveled  part 
of  the  highway,  without  any  showing  of  authority  or  of 
necessity  except  that  the  planking  would  slide  down  and 
injure  the  abutting  owner's  fence  if  it  had  been  placed  off 
the  traveled  way  on  the  slope  of  the  embankment. 
Whether  the  defendant  was  negligent  in  so  doing,  and 
whether  the  obstruction  was  of  such  a  character  as  to 
frighten  horses,  were  clearly  questions  for  the  jury.  Nor 
was  there  anything  in  the  evidence  requiring  the  court  to 
declare  the  plaintiff  guilty  of  contributory  negligence  as  a 
matter  of  law.    It  is  true,  the  evidence  was  somewhat  un- 
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certain  as  to  just  how  plaintiff's  arm  received  its  injury, 
the  plaintiff  himself  not  being  conscious,  in  the  moment  of 
excitement,  as  to  just  how  it  occurred ;  but  there  was  suf- 
ficient evidence  to  require  the  determination  of  the  jury 
upon  the  question  of  its  being  the  natural  result  of  the 
defendant's  negligence  under  the  circumstances. 

An  objection  is  made  that  the  verdict  was  so  excessive 
as  to  indicate  passion  and  prejudice.  The  jury  awarded 
$1,500  damages,  but  we  are  not  disposed  to  disturb  the 
verdict,  although  the  evidence  shows  that  the  respondent's 
occupation  was  that  of  common  laborer,  that  he  was  en- 
tirely incapacitated  for  only  a  period  of  three  months,  and 
that  there  was  no  likelihood  of  his  ever  becoming  perma- 
nently so ;  as  the  evidence  further  shows  that  by  reason  of 
the  fracture  having  been  in  the  joint  of  the  elbow  his  suf- 
fering was  much  more  acute  than  is  the  case  from  ordi- 
nary bone  fractures ;  that  he  was  twenty-eight  years  of  age, 
and  probably  would  never  be  able  to  lift  as  much  with  the 
injured  arm,  or  use  it  as  dexterously,  as  before ;  and  that 
he  had  been  compelled  to  expend  the  sum  of  $100  for  iu 
surgical  treatment. 

The  court  gave  the  following  charge  to  the  jury,  to 
which  exception  was  taken  by  the  defendant: 

"You  are  instructed  that  the  defendant  company  had  no 
right  to  place  obstructions  upon  the  public  highway  in  the 
nature  of  refuse  material,  unless  it  was  reasonably  neces- 
sary to  temporarily  use  the  highway  while  making  im- 
provements. If  in  this  case  it  was  reasonably  necessary 
for  the  company  to  pile  the  debris  mentioned  within  the 
right  of  way  of  the  public  highway  in  making  its  improve- 
ments,— it  was  its  duty  to  use  due  and  proper  care  in  do- 
ing so,  so  as  to  guard  against  injury,  and  unless  such  care 
was  used  and  injury  resulted  therefrom  and  plaintiff 
herein  was  not  guilty  of  contributory  negligence  the  com- 
pany is  responsible  for  any  injury  directly  resulting  there- 
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from.  If  it  was  not -reasonably  necessary  for  the  defend- 
ant in  making  its  improvements  to  use  the  highway  for 
piling  and  burning  the  debris  from  the  old  flume,  then  the 
company  had  no  right  to  use  it  for  that  purpose,  and  if  it 
did  so  use  it  for  that  purpose  and  plaintiff  was  injured 
therefrom  while  traveling  upon  the  highway  in  the  usual 
manner  and  was  not  guilty  of  contributory  negligence,  then 
he  is  entitled  to  recover." 

There  was  no  error  in  giving  the  above  instruction.  It 
was  a  clear  exposition  of  the  law,  in  harmony  with  the 
weight  of  authority.  The  doctrine  is  enunciated  in  Elli- 
ott on  Roads  &  Streets  (2d  ed.),  §  616,  wherje  he  speaks  of 
the  liability  of  a  municipal  corporation,  as  follows: 

"Where  a  horse  of  ordinary  gentleness  becomes  fright- 
ened at  objects  naturally  calculated  to  frighten  horses, 
which  the  corporation  has  negligently  placed,  or  permitted 
to  be  placed  and  remain  in  the  highway,  and  injury  re- 
sults, without  contributory  negligence,  the  corporation  will, 
as  a  rule,  be  liable  therefor.  This  liability  extends  to  ob- 
jects on  the  margin  of  the  highway  and  within  its  limits, 
although  they  may  not  be  within  the  traveled  path.  The 
object  must  be  of  such  a  character,  however,  that  it  is  nat- 
urally calculated  to  frighten  horses.  .  .  .  Whether 
the  object  is,  in  its  nature,  calculated  to  frighten  horses  of 
ordinary  gentleness  is  usually,  however,  a  question  for  the 
jury  to  determine  from  a  consideration  of  its  character,  sit- 
uation, the  amount  of  travel  on  the  highway,  and  other 
like  circumstances." 

Also  Id.,  §649: 

"An  object  at  the  side  of  a  highway,  or  in  close  proxim- 
ity thereto,  of  such  a  character  that  it  is  naturally  calcu- 
lated to  frighten  horses  of  ordinary  gentleness,  may  con- 
stitute a  nuisance." 

See,  also,  Cooley,  Torts,*  p.  617;  Jaggard,  Torts,  p. 
765;  15  Am.  &  Eng.  Enc  Law  (2d  ed.),  p.  446. 

The  appellant's  further  objection  to  the  instruction  is 
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that  it  imposes  upon  the  jury  the  duty  of  finding  a  reason- 
able necessity  for  the  defendant  to  use  the  margin  of  the 
road  for  the  temporary  piling  of  its  refuse  plank,  while 
the  question  of  reasonable  necessity  was  not  an  issue  un- 
der the  pleading  or  proof.  But,  conceding  that  fact,  the 
instruction  was  not  prejudicial  to  appellant  The  respond- 
ent might  reasonably  have  complained,  as  the  instruction 
puts  a  limitation  on  the  doctrine  of  liability  for  placing 
obstructions  on  a  highway  not  sustained  by  all  of  the  au- 
thorities; but  it  was  not  unfavorable  to  the  appellant's 
case. 

The  judgment  is  affirmed. 

Hadley,  Andebs,  Mount  and  Dunbab,  JJ.,  concur. 


[No.  4427.     Decided  August  14,  1903.] 

Florence  O'Neile,  Appellant,  v.  John  B.  Tebnes  et  ah, 
~&~m\  Respondents. 

APPEAL — NOTICE  —  DESCRIPTION  OF  JUDGMENT. 

When  there  was  but  one  judgment  in  a  cause,  which  was  ac- 
tually rendered  and  announced  on  the  20th  of  the  month,  but  not 
filed  until  the  21st,  a  notice  of  appeal  designating  the  judgment 
appealed  from  as  one  entered  on  the  20th  sufficiently  complied 
with  the  requirements  of  Bal.  Code,  §  6503,  as  to  the  necessity 
of  designating  "with  reasonable  certainty  from  what  judgment  or 
orders  the  appeal  is  taken." 

SAME  —  STATEMENT  OF  FACTS  —  SUFFICIENCY  —  CERTIFICATE. 

The  fact  that  the  certificate  of  the  trial  judge  to  a  statement 
of  facts  bears  no  date,  does  not  refer  to  any  pages  or  exhibits  or 
contain  any  order  referring  to  copies  of  exhibits  would  not  render 
it  insufficient,  when  in  form  and  substance  it  complies  with  the 
requirements  of  Bal.  Code,  §  6060,  by  certifying  "that  the  mat- 
ters and  proceedings  embodied  in  this  statement  are  matters  and 
proceedings  occurring  in  this  cause  and  that  the  same  are  hereby 
made  a  part  of  the  record  herein"  and  "that  the  same  contains 
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all  the  material  facts,  matters  and  proceedings  heretofore  oc- 
curring In  this  cause  and  not  already  a  part  of  the  record 
therein." 

SAME  —  INCORPORATION  OF  DEPOSITIONS  AND  WRITTEN  EVIDENCE. 

The  failure  to  attach  depositions  and  other  written  evidence 
to  the  statement  of  facts  as  provided  by  Bal.  Code,  §  5059,  would 
not  warrant  the  striking  of  such  matters  from  the  statement, 
where  copies  had  been  read  and  offered  in  evidence  and  were 
incorporated  in  the  statement  as  a  part  thereof,  under  the  certifi- 
cate of  the  judge  that  they  were  matters  occurring  in  the  cause 
and  were  thereby  made  a  part  of  the  record  therein. 

SAME  —  TIME  OF  SETTLEMENT  —  PRESUMPTIONS  AS  TO  REGULARITY. 

A  statement  of  facts  filed  after  the  thirty  days  allowed  by 
statute,  but  within  the  sixty  days  additional  permitted  by  Bal. 
Code,  §  5062,  will  not  be  stricken  from  the  files  because  no  order 
of  the  court  fixing  the  time  for  settling  and  certifying  same  is 
shown  in  the  record,  in  the  absence  of  any  showing  of  proposed 
amendments  to  the  statement,  since,  under  Id.,  §  5068,  the  state- 
ment is,  in  such  cases,  deemed  agreed  to  and  may  be  certified  by 
the  judge  at  any  time  at  the  instance  of  either  party. 

TRIAL  —  EQUITABLE  ACTION  —  MOTION  FOB  NONSUIT. 

The  dismissal  of  an  action  of  equitable  cognizance  upon  a 
motion  for  nonsuit  would  not  constitute  error,  although  tech- 
nically a  misnomer  of  the  proper  procedure  in  such  cases,  if  the 
evidence  of  plaintiff  showed  she  was  entitled  to  no  relief,  and 
that  a  dismissal  was  warranted. 

EXECUTORS  —  RELATIONS  TOWARD  LEGATEES  —  FRAUDULENT  PURCHASE 
OF  LEGACY. 

The  executor  does  not  sustain  such  a  trust  relation  to  a 
legatee  under  the  will  as  to  render  fraudulent  per  se  the  purchase 
by  him  from  the  legatee  of  the  property  acquired  under  the  will, 
and  only  in  case  of  actual  fraud  could  such  a  sale  be  set  aside. 

CORPORATE  OFFICERS  —  DUTIES  TO  STOCKHOLDERS  —  SALE  OF  STOCKS. 

The  purchase  by  an  officer  of  a  corporation  of  corporate  stock 
from  a  stockholder  is  not  such  a  transaction  as  falls  within  the 
trust  relations  of  the  parties,  as  the  trust  relation  of  officers  and 
directors  extends  only  to  the  corporate  business  and  property  of 
the  company,  and  not  to  their  private  dealings  with  stockholders. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.    Affirmed. 

34-32  wash. 
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Frank  H.  Graham,  for  appellant. 

Fremont  Campbell  and  Charles  0.  Bates,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Aitdebs,  J. — This  action  was  brought  by  Florence 
O'Neile  (appellant)  to  rescind  and  set  aside  a  sale  of  one 
hundred  shares  of  the  capital  stock  of  the  Tacoma  Carriage 
&  Baggage  Transfer  Company,  a  corporation,  which  were 
bequeathed  to  her  by  John  M.  Nolan,  deceased,  and  which 
she  sold  to  Mary  Ternes  before  the  same  was  issued  to  her, 
and  to  have  said  stock  restored  and  issued  to  her  by  said 
corporation.  It  appears  that  at  the  time  this  stock  was 
sold  by  plaintiff  the  defendant  .Mary  Ternes  was  the  wife 
of  John  B.  Ternes,  and  that  the  defendants  John  B.  Ternes 
and  George  B.  Kandle  were  the  executors  of  the  last  will 
and  testament  of  the  said  Stephen  M.  Nolan,  deceased,  and 
that  the  said  John  B.  Ternes  and  George  B.  Kandle  and 
Helen  I.  Nolan  were  the  administrators  of  the  community 
estate  of  said  Stephen  M.  Nolan,  deceased,  and  Helen  L 
Nolan,  his  wife.  It  also  appears  that  at  the  time  of  said 
sale  and  purchase  of  said  stock  the  defendant  and  respond- 
ent John  B.  Ternes  was,  and  still  is,  an  officer  of  the  Ta- 
coma Carriage  &  Baggage  Transfer  Company,  and  the 
general  manager  of  its  business.  All  of  the  above  named 
individuals,  as  well  as  the  said  transfer  company,  were 
made  defendants  in  the  action.  After  the  plaintiff  had  in- 
troduced her  evidence  and  rested,  the  trial  court,  on  mo- 
tion of  counsel  for  defendants,  dismissed  the  action  at  the 
costs  of  plaintiff,  and  from  that  judgment  the  plaintiff- 
has  appealed. 

The  respondents  move  to  dismiss  the  appeal  on  the  al- 
leged ground  that  it  does  not  appear  from  the  notice  of 
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appeal  that  the  judgment  appealed  from  is  the  judgment 
filed  and  entered  in  this  cause  in  the  superior  court  Our 
statute  provides  that : 

"The  appellant  in  his  notice  of  appeal  shall  designate 
with  reasonable  certainty  from  what  judgment  or  orders, 
whether  one  or  more,  the  appeal  is  taken,  and  if  from  a 
part  of  any  judgment  or  order,  from  what  particular  part." 
Bal.  Code,  §  6503. 

The  only  objection  to  this  notice  is  that  it  designates  the 
judgment  appealed  from  as  a  judgment  entered  in  the  ac- 
tion on  the  20th  day  of  March,  1902,  whereas  the  judg- 
ment in  the  record  was  not  filed  and  entered  until  the  21st 
day  of  March,  1902.  The  fact  is  the  judgment  upon  its 
face  shows  that  it  was  actually  rendered  and  announced  on 
the  20th  day  of  March.  And  this  court  has  held  that  a 
judgment  announced  by  the  court  is  so  far  complete  as  to 
sustain  a  notice  of  appeal  although  it  has  not  been  duly 
signed  and  entered.  Hays  v.  Dennis,  11  Wash.  360  (39 
Pac.  658).  Moreover,  there  was  only  one  judgment  ren- 
dered and  entered  in  this  cause,  and  that  was  designated 
not  only  with  reasonable,  but  absolute,  certainty  in  appel- 
lant's notice  of  appeal.  The  motion  to  dismiss  the  appeal 
is  denied. 

The  respondents  further  move  this  court  to  strike  the 
statement  of  facts  from  the  files  in  this  case  and  affirm  the 
judgment  of  the  lower  court,  for  the  alleged  reasons  (1) 
that  the  same  was  not  filed  before  the  service  thereof  upon 
the  respondents;  (2)  that  the  said  statement  of  facts  was 
filed  in  the  superior  court  eighty-four  days  after  the  judg- 
ment was  entered  in  the  cause,  and  that  at  the  time  of  the 
filing  of  said  statement  no  order  had  been  obtained  or  en- 
tered extending  the  time  for  filing  and  serving  said  state; 
ment  of  facts,  or  application  made  for  an  extension  of  time 
to  file  and  serve  the  same;  (3)  that  there  is  no  proper  cer- 
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tificate  of  the  judge  of  the  lower  court  attached  to  said 
statement  of  facts ;  and  (4)  that  no  order  was  ever  made  or 
entered  fixing  a  time  for  the  settlement  or  certifying  of 
said  statement  And,  in  case  the  motion  to  strike  the 
whole  of  the  statement  is  not  granted,  the  respondents  fur- 
ther move  to  strike  certain  portions  thereof,  for  the  reason 
that  the  same  are  parts  of  the  files  and  records  in  the 
cause,  and  should  not  be  made  a  part  of  the  statement  of 
facts,  and  also  certain  other  portions,  the  same  being  a 
purported  copy  of  the  deposition  of  plaintiff,  and  copies 
of  certain  exhibits  of  plaintiff  and  defendants,  for  the  rea- 
son that  the  original  deposition  of  plaintiff  and  said  orig- 
inal exhibits  are  not  sent  up  to  this  court  on  this  appeal, 
and  are  not  attached  to  the  statement,  or  referred  to  in  any 
way  in  the  certificate  of  the  trial  judge,  attached  to  the 
statement  of  facts,  or  made  part  of  said  statement  of  facts 
in  said  certificate  of  the  trial  judge,  and  no  order  was  ever 
made  or  entered  permitting  copies  thereof  to  be  embodied 
in  said  statement  of  facts.  It  is  true,  as  alleged  by  the 
learned  counsel  for  the  respondents,  that  the  certificate  of 
the  trial  judge  bears  no  date,  does  not  refer  to  any  pages 
or  exhibits,  or  contain  any  order  referring  to  exhibits  or 
copies  thereof;  but  it  is  also  true  that  the  form  and  sub- 
stance of  the  certificate  are  strictly  in  accordance  with  the 
requirements  of  the  statute.  Bal.  Code,  §  5060.  It  states 
and  certifies  "that  the  matters  and  proceedings  embodied 
in  this  statement  are  matters  and  proceedings  occurring  in 
this  cause  and  that  the  same  are  hereby  made  a  part  of  the 
record  herein,"  and  "that  the  same  contains  all  the  ma- 
terial facts,  matters  and  proceedings  heretofore  occurring 
in  this  cause  and  not  already  a  part  of  the  record  therein." 
Section  5059  of  the  Code  (Bal.)  provides  that  "deposi- 
tions and  other  written  evidence  on  file  shall  be  appropri- 
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ately  referred  to  in  the  proposed  bill  or  statement,  and 
when  it  is  certified  the  same  or  copies  thereof,  if  the  judge 
so  direct,  shall  be  attached  to  the  bill  or  statement  and  shall 
thereupon  become  a  part  thereof."  The  statement  in  ques- 
tion does  in  fact  contain  purported  copies  of  the  "written 
evidence"  in  the  case,  including  the  deposition  and  exhib- 
its mentioned  in  respondents'  motion;  and  the  statement 
itself  shows  that  some,  if  not  all,  of  the  copies  of  the  writ- 
ings objected  to  by  respondents  were  expressly  permitted 
by  the  court,  at  the  trial,  to  be  filed  instead  of  the  originals. 
Moreover,  it  appears  that  these  written  exhibits  were 
mostly  read  to  the  court  at  the  time  they  were  introduced 
in  evidence,  and  it  is  not  claimed  or  asserted  that  the  cop- 
ies in  the  statement  are  not  correct.  Under  these  circum- 
stances we  think  we  ought  not  to  strike  from  the  record  or 
disregard  the  particular  exhibits  specified  in  respondents' 
motion.  They  are  actually  a  part  of  the  statement,  though 
not  literally  "attached"  thereto,  or  referred  to  by  name  or 
number,  or  by  any  other  designation,  in  the  certificate  of 
the  judge;  and  it  would,  therefore,  seem  that  the  pro- 
visions of  the  statute  have  been  substantially  observed  in 
respect  to  the  particular  matters  under  consideration.  The 
objection  that  the  proposed  statement  of  facts  was  not  filed 
before  it  was  served  is  not  argued  or  insisted  upon  in  the 
brief  of  counsel,  and,  as  a  matter  of  fact,  it  does  not  appear 
to  be  well  taken.  It  is  provided  in  §  5062,  Bal.  Code, 
among  other  things,  that  a  proposed  statement  of  facts 
must  be  filed  and  served  either  before  or  within  thirty 
days  after  the  time  begins  to  run  within  which  an  appeal 
may  be  taken  from  the  final  judgment  in  the  cause,  pro- 
vided, however,  that  the  time  therein  prescribed  may  be 
enlarged  either  before  or  after  its  expiration,  once  or  more, 
but  not  for  more  than  sixty  days  additional  in  all,  by  stipu- 
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lation  of  the  parties,  or  for  good  cause  shown,  and  on  such 
terms  as  may  be  just,  by  an  order  of  the  court  or  judge 
wherein  or  before  whom  the  cause  is  pending  or  was  tried, 
made  on  notice  to  the  adverse  party.  In  this  instance  the 
proposed  statement  of  facts  was  not  served  or  filed  within 
the  thirty  days  prescribed  by  the  statute,  but  an  applica- 
tion for  an  extension  of  the  time  for  sixty  days  from  April 
18,  1902,  was  made  to  the  court,  and  was  heard  on  notice 
to  the  respondents,  and  granted  on  the  18th  day  of  June. 
The  application  for  extension  of  time  and  the  hearing  and 
determination  of  the  court  thereon  was  made  before  the 
expiration  of  the  additional  sixty  days'  time  allowed  for 
filing  and  serving  the  statement,  and  the  statement  was 
filed  and  served  within  the  extended  time.  We  find  no 
order  in  the  record  fixing  a  time  for  settling  and  certify- 
ing the  statement  of  facts.  Neither  is  it  shown  by  the  rec- 
ord, or  claimed  by  counsel,  that  any  amendments  were 
ever  proposed  to  the  statement  within  the  time  limited  by 
law,  and  in  such  cases  the  statement  is  deemed  agreed  to, 
and  may  be  certified  by  the  judge  at  the  instance  of  either 
party  at  any  time,  on  proof  being  filed  of  its  service,  and 
that  no  amendments  have  been  proposed.  Bal.  Code, 
§  5058.  As  we  have  seen,  the  statement  was  certified  in 
the  manner  prescribed  by  law,  and,  there  being  no  show- 
ing to  the  contrary,  it  must  be  presumed  that  the  action 
of  the  court  was  warranted  by  the  facts  before  it;  or,  in 
other  words,  that  the  trial  judge  did  his  duty  in  the  prem- 
ises. The  motion  to  strike  the  statement  as  a  whole,  as 
well  as  the  motion  to  strike  parts  thereof,  is  denied. 

It  is  conceded  by  all  the  parties  to  this  action  that  the 
capital  stock  of  the  respondent  corporation  is  $40,000, 
consisting  of  2,000  shares  of  the  par  value  of  $20  per 
share;  that  Stephen  M.  Nolan  died  on  or  about  August 
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10,  1899,  and  that  at  the  time  of  his  death  he  and  Helen 
I.  Nolan,  his  wife,  were  the  owners  of  1,911  shares  of  said 
corporation  stock;  that  said  stock  was  appraised  by  the 
appraisers  appointed  by  the  superior  court  of  Pierce  county 
in  the  matter  of  the  estate  of  Stephen  M.  Nolan,  deceased, 
at  $4.75  per  share,  and  that  100  shares  thereof  were  be- 
queathed to  appellant  by  the  will  of  said  decedent;  that 
the  respondents  John  B.  Ternes  and  George  B.  Kandle 
were  named  and  appointed  in  said  will  as  the  executors 
thereof,  and  that  they  duly  qualified  and  assumed  the  du- 
ties of  such  executors ;  that  while  acting  as  such  executor 
the  said  John  B.  Ternes  purchased  for  his  wife,  Mary 
Ternes,  one  of  the  respondents,  from  appellant,  the  100 
shares  of  stock  given  her  by  said  Nolan,  deceased,  and  paid 
appellant  therefor  the  sum  of  $1,000,  and  that  all  the 
right,  title,  and  interest  of  appellant  in  and  to  said  stock 
was  transferred  by  her  to  the  said  Mary  Ternes  by  a  bill 
of  sale  duly  executed  and  acknowledged,  and  which  au- 
thorized and  directed  the  respondent,  The  Tacoma  Car- 
riage &  Baggage  Transfer  Company,  to  issue  and  deliver 
said  stock  to  the  respondent  Mary  Ternes.  It  is  also  con- 
ceded that  the  decedent,  Nolan,  gave  100  shares  of  this 
transfer  company  stock  to  the  respondent  John  B.  Ternes, 
200  shares  to  Mrs.  Erickson,  300  shares  to  Mrs.  Heffner, 
and  that  the  residue  thereof  was  given  to  the  executors, 
Ternes  and  Kandle,  in  trust  for  one  Corinne  Brazell.  The 
1,911  shares  of  stock  which  was  issued  to  Stephen  M.  No- 
lan, and  which  stood  in  his  name  on  the  books  of  the  trans- 
fer company  at  the  time  of  his  death,  being  community 
property,  only  one-half  thereof  was  subject  to  his  testa- 
mentary disposition.  The  other  half  belonged,  under  the 
law,  to  Mrs.  Nolan.  It  appears  that  some  time  after  ap- 
pellant had  sold  her  stock  as  above  indicated,  she  ascer- 
tained that  if  she  were  still  the  owner,  she  could  sell  it  for 
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a  higher  price  than  that  which  she  received  from  Mr. 
Ternes.  She  then  concluded  to  rescind  her  sale,  and 
accordingly  notified  Mr.  and  Mrs.  Ternes  of  her  desire 
and  intention,  and  offered  to  return  to  them  the  amount 
she  had  received.  Her  desire  to  rescind  the  sale  was  dis- 
regarded, and  her  offer  to  return  the  money  paid  to  her, 
with  interest,  rejected.  She  thereupon  instituted  this 
suit  for  a  rescission,  alleging,  in  substance  and  effect, 
in  her  complaint,  among  other  things,  that  at  the  time 
she  made  the  sale  she  was  ignorant  of  the  value  of  her 
stock,  which  was  in  fact  of  much  greater  value  than  the 
sum  she  received  for  it ;  that  Mr.  Ternes,  by  reason  of  his 
position  of  vice-president  and  general  manager  of  the 
transfer  company,  had  full  knowledge  of  the  value  of  the 
stock,  but  fraudulently  withheld  the  same  from  her,  and 
that  she  was  induced  to  sell  her  stock  for  $1,000  by  cer- 
tain (stated)  false  and  fraudulent  representations  and 
concealments  of  Ternes  as  to  the  then  condition  of  the 
company,  and  by  his  false  statements  that  there  were  no 
dividends  from  said  stock,  and  could  be  no  dividends  for 
a  long  time  to  come,  and  by  concealing  the  fact  that  divi- 
dends had  been  declared;  that  on  discovering  the  fraud 
which  had  been  practiced  upon  her  she  caused  notices  of 
rescission  of  said  sale  and  transfer  of  stock  to  be  pre- 
pared and  served  upon  the  judge  of  the  superior  court  and 
the  several  defendants  (naming  them),  and  that  at  the 
time  of  service  of  such  notices  she  tendered  to  John  B. 
Ternes  and  Mary  Ternes  the  sum  of  $1,000  in  lawful 
money,  and  the  further  sum  of  $12.50  as  interest  thereon, 
and  demanded  a  return  of  the  contract  and  sale  of  stock, 
but  they  and  each  of  them  refused  said  tender,  and  re- 
fused to  give  up  or  return  the  contract  of  sale  and  transfer, 
and  that  she  now  renews  said  tender  and  demand,  and 
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deposits  in  court  the  full  amount  received  by  her  from 
Ternes,  and  rescinds  and  repudiates  her  contract  and  trans- 
fer of  stock  so  obtained  from  her  by  said  Ternes.  The 
trial  court,  after  hearing  the  testimony  of  the  plaintiff 
and  other  evidence  produced  by  her,  concluded  that  the 
evidence  failed  to  prove  the  allegations  of  the  complaint — 
or,  in  other  words,  the  cause  of  action  alleged — and  hence, 
as  we  have  said,  dismissed  the  complaint 

It  is  insisted  by  the  learned  counsel  for  appellant  that 
the  action  was  dismissed  upon  a  motion  for  a  nonsuit,  and 
that  such  a  motion  is  only  applicable  to  cases  at  law  tried 
'by  a  jury,  and,  for  that  reason,  if  for  no  other,  it  was 
error  to  grant  it.  Conceding  that  the  motion  for  a  non- 
suit, provided  for  by  our  statute,  may  not  be  strictly  ap- 
plicable to  a  purely  equitable  action,  it  by  no  means  fol- 
lows that  the  court  may  not,  in  a  proper  case,  dismiss  a 
complaint  or  proceeding  in  equity  on  motion  of  the  de- 
fendant. If  the  allegations  of  the  complaint  and  the  evi- 
dence adduced  on  the  part  of  the  plaintiff  are  such  as  to 
require  countervailing  or  explanatory  evidence  on  the  part 
of  the  defendant,  in  order  to  defeat  the  action,  then  the 
latter  should  be  compelled  to  produce  such  evidence,  and  a 
motion  to  dismiss,  by  whatever  name  it  may  be  designated, 
should  be  denied.  But  where  the  evidence  of  the  plaintiff 
plainly  shows  that  he  is  entitled  to  no  relief,  the  action 
may  properly  be  dismissed,  even  on  the  court's  own  motion. 
In  this  instance  the  motion,  as  recited  in  the  judgment, 
was  "for  judgment  dismissing  the  said  action,  for  the  rea- 
son that  the  testimony  offered  upon  the  part  of  the  plaintiff 
was  insufficient  to  grant  the  plaintiff  any  relief  in  this 
action,"  and  it  would  seem  that  it  was  at  least  a  proper  one 
for  the  consideration  of  the  court.  It  is  contended  on  be- 
half of  the  appellant  that  the  court  below,  in  granting  this 
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motion,  entirely  misconceived  the  nature  and  character  of 
this  action,  and  proceeded  solely  upon  the  theory  that  this 
was  an  action  to  rescind  a  sale  of  personalty  on  account  of 
false  and  fraudulent  representations  on  the  part  of  the 
vendee,  and  consequently  concluded  that  the  burden  was 
upon  the  appellant  to  prove  the  fraud  alleged.  And  it  is 
asserted  in  appellant's  brief  that: 

"The  complaint  in  this  action  does  not  state  a  good  and 
sufficient  cause  of  action  of  that  character.  It  was  never  so 
intended,  any  more  than  it  was  intended  to  state  a  good 
cause  of  action  in  trover  or  conversion.  The  gist  of  the 
cause  of  action  under  consideration  is  misuse  of  position 
and  opportunity  by  an  executor  of  an  estate,  by  the  presi- 
dent of  a  company,  by  a  person  acting  in  a  fiduciary  rela- 
tion toward  plaintiff — in  other  words,  a  trustee;  and  the 
claim  to  relief  is  based  upon  a  betrayal  of  confidence  and  a 
violation  of  trust  duties  and  obligations,  coupled  with 
fraud  and  false  representations.  The  fraud  and  false  rep- 
resentations count  principally  as  makeweights  to  render  the 
explanation  which  the  trustee  is  bound,  under  the  legal 
principles  which  govern  this  case,  to  make  the  court  of 
equity  having  the  case  under  consideration,  simply  more 
impossible." 

We  have  no  doubt  that  there  is,  in  legal  contemplation 
as  well  as  in  reason,  a  clear  distinction  between  the  two 
classes  of  cases  mentioned  by  appellant's  counsel  as  to  the 
nature  and  quality  of  the  proof  required  on  the  part  of  the 
plaintiff.  If  the  action  is  an  ordinary  one  by  a  person  in 
his  individual  capacity,  based  on  actual  fraud,  no  recov- 
ery can  be  had  without  satisfactory  proof  of  the  fraud  al- 
leged. But  if  it  is  an  action  by  a  cestui  que  trust  against 
his  trustee,  the  former  may,  in  some  cases,  recover  by 
simply  showing  a  transaction  on  the  part  of  the  latter  in- 
dicating a  mere  failure  to  perform  a  duty  or  obligation  re- 
sulting from  his  trust,  although  no  actual  fraud  was  prac- 
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tioed  or  intended.  And  while  there  is  no  rule  of  law  pro- 
hibiting an  ordinary  trustee  from  purchasing  from  a  ces- 
tui que  trust  the  latter's  interest  in  the  trust  estate,  yet>  if 
he  does  so,  "the  burden  is  on  him  to  show  a  full,  fair,  and 
sufficient  consideration,  and  it  must  appear  that  the  cestui 
had  power  to  sell,  and  had  the  fullest  information  con- 
cerning the  transaction."  27  Am.  &  Eng.  Enc.  Law,  213, 
and  cases  cited.  And  if  it  appears  that  such  informa- 
tion was  not  given,  and  that  the  consideration  was  insuf- 
ficient, the  sale  will  be  set  aside  at  the  suit  of  the  bene- 
ficiary. Lewin,  Trusts  (Scott's  Am.  ed.),*  p.  484.  A 
trustee  whose  duty  it  is  to  sell  merely  may  not  purchase 
trust  property  either  personally  or  by  his  agent,  at  his 
own  sale,  for  the  obvious  reason  that  in  such  a  case  he 
would  be  at  the  same  time  both  seller  and  buyer.  Id.,  p. 
*487. 

We  come  now  to  the  consideration  of  the  crucial  ques- 
tion in  the  case,  and  that  is  whether,  in  view  of  the  evi- 
dence and  the  principles  of  law  applicable  to  cases  of  this 
character,  the  judgment  can  be  sustained  either  on  the  the- 
ory apparently  adopted  by  the  trial  court  or  that  urged  as 
the  real  and  legitimate  one  by  counsel  for  the  appellant. 
It  is  not  practicable  to  set  forth  all  the  evidence  in  the 
record,  or  even  to  present  a  satisfactory  synopsis  of  it  in 
this  opinion,  and  we  will  therefore  content  ourselves  by 
simply  saying  that  upon  the  whole  case  as  made  by  the 
pleadings  and  the  evidence  we  are  clearly  of  the  opinion 
that  the  judgment  ought  to  be  affirmed.  If  appellant's 
right  of  action  is  in  fact  based  upon  the  alleged,  fraudulent 
representations  made  to  her  by  Ternes,  the  judgment  is 
clearly  right  for  the  reason  that  she  frankly  and  positively 
testified,  as  a  witness  in  her  own  behalf,  that  all  he 
(Ternes)  told  her  was  by  letter,  and  that  she  did  not  rely 
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on  his  statements  and  representations;  that  she  did  not 
believe  what  he  had  told  her;  that  she  knew  her  stock  was 
worth  more  than  she  was  getting  for  it,  and  that  she  sold 
it  because  she  wanted  to  get  something  out  of  it  The 
evidence  further  shows  that  the  appellant,  at  her  home  in 
California,  wrote  to  Mr.  Ternes,  saying  that  she  had  been 
offered  $1,000  for  her  stock,  and  that,  if  he  wanted  it  at 
that  price,  he  could  have  it;  and  that  he  thereafter  went 
there,  paid  for  the  stock,  and  took  a  bill  of  sale  of  it  in 
the  name  of  his  wife,  Mary  Ternes.  The  testimony  of 
the  appellant  herself  certainly  does  not  entitle  her  to  relief 
on  the  ground  of  willful  or  (if  we  may  use  the  term) 
active  fraud  on  the  part  of  respondent  Ternes.  Nor  is 
she  entitled  to  relief  by  reason  of  "a  betrayal  of  confidence 
and  a  violation  of  trust  duties  and  obligations"  by  Mr. 
Ternes.  If  the  respondent  Ternes  was  appellant's  trus- 
tee, he  became  such,  not  by  her  own  act  or  appointment, 
but  because  he  was  one  of  the  executors  of  Nolan's  will, 
or  because  he  was  an  officer  of  the  respondent  corporation, 
and  a  stockholder  therein.  And  the  question  arises,  what 
duty  or  obligation  did  he  owe  appellant,  pertaining  to 
either  of  those  positions,  which  he  failed  to  perform  ?  As 
an  executor,  it  was  his  duty  to  collect  the  assets,  pay  the 
debts  of  the  decedent,  and  the  funeral  and  other  necessary 
expenses,  and  distribute  the  residue  of  the  estate  in  accord- 
ance with  the  will  of  his  testator.  In  short,  it  was  his 
duty  to  take  possession  of,  settle,  and  distribute  the  estate ; 
all  of  which  it  appears  was  done  with  the  approval  of  the 
court.  All  that  appellant  had  a  right  to  require  at  the 
hands  of  the  executors,  or  either  of  them,  so  far  as  these 
shares  of  stock  are  concerned,  was  the  delivery  of  the  stock 
to  her  or  her  assigns  at  the  time  the  estate  was  settled. 
This  stock  was  a  specific  legacy  to  appellant  by  the  terms 
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of  the  will.  She  had  the  right  to  sell  it  to  whomsoever 
she  pleased,  and  Mr.  Ternes  had  the  right  to  purchase  it 
for  his  wife,  or  even  for  himself.  Schouler,  Executors 
(3d  ed.),  §  358.  Mrs.  O'Neile  received  her  own  price  for 
it,  which  was  more  than  twice  the  appraised  value,  and 
the  evidence  does  not  show  that  it  was  actually  worth  more 
at  the  time  of  the  sale.  It  is  true  that  some  other  parties 
afterwards  offered  to  give  her  $1,500  for  her  stock  if  she 
would  rescind  her  sale  to  Ternes  and  sell  to  them,  but  that 
was  done  with  the  expectation  of  thereby  getting  a  con- 
trolling interest  in  the  corporation.  And  it  seems  now 
that  that  offer  was  the  real  cause  of  this  suit. 

As  to  the  contention  that  the  respondent  Ternes  violated 
his  trust  duties  and  obligations  as  an  officer  of  the  transfer 
company  by  not  apprising  appellant  of  the  true  condition 
of  the  company  and  its  business,  and  of  the  value  of  its 
stock,  it  is  perhaps  sufficient  merely  to  observe  that  no  such 
trust  relation  as  is  claimed  by  appellant  ever  existed  be- 
tween the  latter  and  Mr.  Ternes.  The  rule  recognized 
and  adopted  by  the  modern  authorities  is  tersely  stated  by 
a  late  text-writer,  speaking  of  officers  of  private  corpor- 
ations, as  follows : 

"The  doctrine  that  officers  and  directors  are  trustees  of 
the  stockholders  applies  only  in  respect  to  their  acts  relat- 
ing to  the  property  or  business  of  the  corporation.  It  does 
not  extend  to  their  private  dealings  with  stockholders  or 
others,  though  in  such  dealings  they  take  advantage  of 
knowledge  gained  through  their  official  position."  See  21 
Am.  &  Eng.  Enc.  Law  (2d  ed.),  898,  and  cases  cited.  See, 
also,  Carpenter  v.  Danforth,  52  Barb.  581. 

We  find  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 

Fuixbmon,  C.  J.,  and  Mount  and  Dunbar,  JJ.,  con- 
cur. 
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[No.  4610.    Decided  August  16,  1908.] 

Fred  Wagner  et  ux.,  Respondents,  v.  Henry  Mahrt, 
Appellant. 

HIGHWAYS  —  INJUNCTION     AGAINST    OPENING     VACATED    ROAD SUF- 
FICIENCY OF  COMPLAINT. 

A  complaint  in  an  action  to  restrain  a  road  supervisor  from 
opening  a  highway  through  plaintiff's  land  states  a  cause  of  ac- 
tion, when  it  sets  up  that  such  proposed  road  had  formerly  been 
a  highway  but  had  been  vacated  by  the  county  commissioner* 
and  relocated  elsewhere,  even  though  there  was  no  allegation 
showing  the  consent  of  the  property  owners  whose  lands  were 
taken  for  the  relocation  of  the  road,  inasmuch  as  the  presumption 
of  such  consent  would  arise  in  the  absence  of  a  showing  to  the 
contrary. 

SAME  —  EVIDENCE  —  OBJECTIONS  NOT  URGED  BELOW. 

An  objection  that  the  admission  in  evidence  of  records  of  the 
county  commissioners  was  erroneous,  on  the  ground  that  only 
certified  copies  were  competent,  cannot  be  urged  on  appeal  when 
not  specified  as  a  ground  on  the  trial. 

SAME  —  PBESUMPTIONS  AS  TO  VALIDITY  OF  PROCEEDINGS. 

A  finding  by  the  court  that  a  petition  to  the  county  commis- 
sioners for  the  vacation  and  relocation  of  a  road  was  duly  and 
regularly  heard  and  granted  raises  the  presumption  that  the  evi- 
dence disclosed  that  all  the  necessary  steps  were  taken  by  the 
commissioners  to  give  their  action  validity. 

APPEAL  —  FINDINGS  OF  COURT  —  REVIEW. 

Findings  of  fact  and  conclusions  of  law  will  mot  be  reviewed 
on  appeal  when  the  record  fails  to  show  exceptions  thereto  in 
the  trial  court. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Charles  H.  Neat,,  Judge.     Affirmed. 

R.  M.  Dye,  N.  T.  Caton  and  Martin  &  Grant,  for  ap- 
pellant. 

Myers  &  Warren,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Hadlky,  J. — Respondents  brought  this  action  to  re- 
strain appellant,  as  road  supervisor,  from  entering  upon 
their  premises,  and  tearing  down  fences  built  across  what 
appellant  claims  is  a  public  highway.  The  complaint  al- 
leges that  a  public  highway  once  existed  at  the  place  where 
appellant  tore  down  the  fences,  but  that  the  same  was 
vacated  by  the  board  of  county  commissioners  in  August, 
1892.  A  temporary  restraining  order  was  issued,  and  ap- 
pellant thereafter  answered  the  complaint,  denying  its 
material  allegations,  and  pleading  affirmatively  that  the 
road  had  never  been  vacated  or  changed.  The  cause  was 
tried  by  the  court,  and  resulted  in  a  judgment  that  the 
appellant,  as  road  supervisor,  and  his  successors  in  office, 
are  enjoined  from  entering  upon  said  premises,  and  tear- 
ing down  the  fences  or  opening  up  said  road  through  re- 
spondents' lands.      This  appeal  is  from  said  judgment. 

It  is  assigned  that  the  court  erred  in  overruling  appel- 
lant's objection  to  the  introduction  of  any  testimony,  for 
the  reason  that  the  complaint  does  not  state  a  cause  of 
action.  We  think  the  complaint  states  a  cause  of  action. 
It  alleges  the  former  existence  of  the  highway,  and  that 
a  petition  was  filed  with  the  board  of  county  commissioners 
praying  for  the  vacation  and  change  of  that  portion  in- 
volved here;  that  a  hearing  was  had  before  the  county 
commissioners,  and  a  vacation  of  the  road  ordered;  that, 
soon  after  the  vacation,  fences  were  built  by  the  then 
owner  of  said  premises  across  said  vacated  road,  and  that 
at  all  times  since  1892  said  road  has  been  wholly  aban- 
doned as  a  highway,  and  has  not  been  used  as  such ;  that 
during  all  said  time,  said  premises  have  been  fenced  on 
all  sides,  and  all  of  said  land,  including  the  roadbed  of 
the  former  road,  has  been  under  cultivation,  and  that  no 
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trace  of  said  road  now  exists.  The  acts  of  tie  appellant 
in  attempting  to  open  up  the  former  road  are  also  alleged. 
If  we  understand  appellant's  point  in  making  this  objec- 
tion, it  must  be  based  upon  the  petition  for  the  vacation  of 
said  road.  We  find  in  the  transcript  what  purports  ^to  be 
a  copy  of  the  petition,  but  it  is  not  referred  to  in  the  com- 
plaint as  an  exhibit,  and  we  are  unable  to  determine  from 
the  record  that  it  was  actually,  made  a  part  of  the  com- 
plaint. We  will  assume,  however,  that,  it  was  made  a 
part  of  the  complaint,  and  that  the  objection,  therefore, 
reached  to  its  contents,  even  before  it  was  offered  in  evi- 
dence. It  is  urged  that  the  petition  showed  that  the  road 
proposed  to  be  vacated  ran  through  the  lands  of  one  Rey- 
nolds, and  did  not  show  that  the  proposed  change  and  re- 
location was  through  his  lands ;  that  it  did  show  that  the 
proposed  re-location  was  to  be  upon  a  section  line,  and,  as 
it  was  not  shown  that  said  Reynolds  owned  the  land  upon 
both  sides  of  said  line,  it  therefore  appeared  that  at  least 
a  portion  of  the  proposed  re-location,  viz.,  that  upon  the 
other  side  of  the  section  line,  must  have  been  upon  lands 
not  owned  by  Reynolds.  Appellant  argues  from  this  that, 
as  the  petition  showed  no  consent  on  the  part  of  such  other 
land  owner  for  such  occupation  by  the  proposed  highway, 
it  was  therefore  impossible  for  the  commissioners  to  make 
the  change,  and  open  up  such  new  road  without  condem- 
nation proceedings,  under  the  decision  in  Peterson  v. 
Smith,  6  Wash.  163  (32  Pac.  1050).  It  is  true  the  peti- 
tion did  not,  in  terms,  state  who  was  the  owner  of  the 
lands  adjoining  the  section  line  upon  the  other  side,  but 
there  was  no  statement  therein  that  negatived  the  fact  that 
Reynolds  may  have  been  such  owner,  and  there  was  noth- 
ing in  the  petition  to  negative  the  fact  that  some  other  free- 
holder who  signed  the  petition  and  asked  for  such  re-loca- 
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tion  may  not  have  been  such  owner.  Since  the  petition 
does  not  disclose  that  consent  of  the  land  owner  was  not 
had,  we  think,  for  the  purpose  of  admitting  evidence  as  to 
proceedings  based  upon  that  petition,  it  should  be  pre* 
sum*d,  until  the  contrary  appears,  that  such  consent  was 
obtained.  It  was  not  error,  therefore,  to  overrule  the  ob- 
jection to  the  introduction  of  any  evidence. 

It  is  urged  that  it  was  error  to  admit  in  evidence,  over 
appellant's  objection,  certain  records  of  the  county  com- 
missioners pertaining  to  the  vacation  and  re-location  of 
this  road,  for  the  reason  that  only  certified  copies  thereof 
were  competent.  The  objections  did  not,  however,  spe- 
cify that  reason.  They  were  urged  upon  other  specified 
grounds,  and  we  think  for  that  reason  appellant  should  not 
be  heard  to  urge  that  ground  of  objection  now. 

The  court  found  the  facts  essentially  as  alleged  in  the 
complaint,  and  concluded  therefrom  that  said  highway 
had  been  regularly  vacated,  and  that  appellant  was  with- 
out right  seeking  to  re-open  the  road.  It  is  now  urged 
that  the  court  erred  in  making  such  findings  and  conclu- 
sions. The  record  discloses  no  exceptions  to  the  findings 
of  facts  or  conclusions  of  law.  Appellant  is  therefore  not 
in  position  to  have  them  reviewed  here.  Among  other 
things,  the  court  found : 

"That  on  or  about  the  first  day  of  July,  1891,  a  peti- 
tion was  filed  with  the  board  of  county  commissioners  of 
said  county,  praying  for  the  vacation  of  that  portion  of 
said  road  across  said  premises,  and  that  the  same  be 
changed  so  as  to  run  along  and  near  the  north  and  west 
boundaries  of  said  premises;  that  thereafter  and  on  or 
about  the  5th  day  of  August,  1892,  the  board  of  county 
commissioners  of  Lincoln  county,  Washington,  at  a  reg- 
ular session  thereof  and  after  said  petition  had  been  duly 
and  regularly  brought  on  for  hearing,  entered  an  order 
granting  said  petition." 

35-32  wash. 
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The  following  conclusion  was  also  entered  by  the  court: 

"That  that  part  of  said  meridian  road  which  formerly 
extended  through  said  premises  as  described  in  paragraph 
3  of  the  findings  of  facts  has  been  vacated  by  the  board 
of  county  commissioners  of  Lincoln  county,  Washington, 
and  is  not  now  and  has  not  been  since  the  5th  day  of  Au- 
gust, 1892,  a  legal  highway  of  said  county." 

The  trial  court  having  found  that  the  petition  was  duly 
and  regularly  heard  and  granted,  the  rule  stated  in  Smal- 
ley  v.  Lauffenour,  30  Wash.  307  (70  Pac.  786),  applies 
here.      The  court  there  said : 

"The  trial  court  found  that  this  order  was  'regularly 
made,'  which  presumes  that  all  of  the  necessary  steps 
were  taken  to  give  it  validity,  if  it  was  within  the  power 
of  the  court  to  make  it" 

The  judgment  is  affirmed. 

Fulxebton,  C.  J.,  and  Andebs,  Dunbar  and  Mount, 
JJ.,  concur. 


[No.  4662.    Decided  August  lfi,  1003.] 

John  Schmitz,  Respondent,  v.  L.  F.  Kirohan,  Appellant, 

APPEAL  —  SUFFICIENCY  OF  EVIDENCE. 

The  verdict  of  the  jury  will  not  be  set  aside  because  of  in- 
sufficiency of  the  evidence,  where  there  is  conflicting  evidence 
upon  the  material  Issues. 

CIVIL  ACTION  FOB  ASSAULT  AND  BATTEBY  —  EXCESSIVE  DAMAGES. 

A  verdict  of  $225  for  damages  because  of  an  assault  and  bat- 
tery cannot  be  said  to  be  excessive,  even  if  no  permanent  injury 
were  inflicted. 


SAME  —  IMPROPER  ADMISSION  OF  EVIDENCE  —  HARMLESS 

In  an  action  for  damages  on  account  of  assault  and  battery* 
the  improper  admission  of  rebuttal  testimony  to  the  effect  that 
defendant  had  pleaded  guilty  before  a  justice  of  the  peace  to  a 
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charge  of  assault  and  battery  was  not  prejudicial,  where  the 
defendant  had  already  testified  that  he  committed  the  battery  in 
question. 

SAME. 

In  such  an  action,  the  attempt  of  plaintiff  to  prove  by  the 
justice  of  the  peace  that  he  had  been  acquitted  of  a  charge  of 
provoking  the  assault,  after  the  opening  statement  of  counsel 
had  been  made  to  that  effect,  would  not  constitute  error,  when 
the  court  did  not  allow  such  justice  of  the  peace  to  proceed  far- 
ther with  his  testimony  than  the  identification  of  plaintiff  with 
such  trial,  whereupon  all  further  testimony  in  connection  with 
the  provoke  case  was  excluded. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chables  H.  Neal,  Judge.     Affirmed. 

E.  D.  Reiter  and  Myers  &  Warren,  for  appellant 
Martin  &  Chant,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuixsatTOtf,  C.  J, — This  is  an  action  to  reeover  dam- 
ages for  injuries  received  from  an  assault  and  battery. 
From  a  judgment  for  $225  in  favor  of  plaintiff,  defendant 
appeals.  One  of  the  errors  assigned  is  the  insufficiency 
of  the  evidence  to  justify  the  verdict.  It  is  undisputed 
that  the  defendant  struck  the  plaintiff  in  the  face  onee 
or  twice  with  his  fist,  blacking  his  eye,  and  knocking  a 
piece  of  skin  off  bis  cheek.  The  plaintiff  testified,  also, 
that  there  was  some  internal  injury  to  his  head,  which 
gathered  and  broke  periodically,  and  which  he  thought 
was  caused  by  broken  bones  in  his  nose,  resulting  from 
the  effect  of  the  blow  by  the  defendant,  and  that  his  eye- 
sight was  affected,  so  that  be  could  not  do  his  work  as 
well  as  formerly,  and  that  he  had  not  summoned  medical 
aid  for  these  ailments  because  he  could  not  afford  the 
expense.  On  the  other  hand,  a  physician  who  examined 
plaintiff  immediately  after  the  affray  told  him  then,  and 
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testified  on  the  stand,  that  the  injuries  did  not  amount  to 
anything.  It  appeared  also  that  the  plaintiff  went  to 
work  the  next  day  after  the  affray,  and  had  been  able  to 
pursue  his  ordinary  calling  at  all  times  since.  We  think 
there  was  here  such  a  conflict  in  the  evidence  as  required 
the  submission  of  the  plaintiff's  right  to  recover  to  the 
jury,  and,  this  being  so,  we  ought  not  to  set  aside  their 
verdict  for  want  of  evidence.  The  other  objection,  that 
nothing  more  than  nominal  damages  should  have  been 
allowed,  is  also  without  merit.  If  plaintiff  was  entitled 
to  anything  at  all,  he  was  entitled  to  substantial  damages, 
and  there  is  nothing  to  show  that  the  award  made  was 
excessive,  or  the  result  of  passion  or  prejudice. 

Immediately  after  committing  the  assault  and  battery, 
defendant  went  before  a  justice  of  the  peace,  and  pleaded 
guilty  to  the  crime  of  assault  and  battery.  On  this  trial 
the  justice  was  placed  upon  the  stand  by  plaintiff  in  re- 
buttal, and  questioned  concerning  that  prosecution,  in  the 
course  of  which  he  was  asked,  "What  was  the  termination 
of  that  case  ?"  and,  over  objection,  answered,  "He  pleaded 
guilty."  This  was  objected  to,  on  the  ground  that  it  was 
improper  as  rebuttal,  inasmuch  as  the  defendant  had  al- 
ready testified  that  he  did  strike  plaintiff,  and  consequent- 
ly there  was  no  issue  upon  that  matter,  and,  further,  that 
it  should  have  been  proven  by  the  record.  The  very  fact, 
however,  that  the  defendant  had  admitted  the  battery 
rendered  the  error,  if  any,  harmless.  The  plea  of  guilty 
was  admissible  on  plaintiff's  case  in  chief,  as  an  admis- 
sion of  the  act  charged  (Wharton  on  Evidence,  §  783), 
and  in  rebuttal  to  contradict  the  defendant,  and  while 
there  seems  to  be  little  purpose  for  its  introduction  after 
the  assault  and  battery  had  been  admitted,  we  cannot  say 
that  it  was  in  any  way  prejudicial. 
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The  attorney  for  plaintiff,  in  his  opening  statement  to 
the  jury,  said  that  he  would  prove  that  the  defendant,  at 
the  time  he  pleaded  guilty  of  assaulting  the  plaintiff,  had 
the  plaintiff  arrested  under  the  statute  making  it  a  mis- 
demeanor for  any  person  to  provoke,  or  attempt  to  provoke, 
another  person  to  commit  an  assault,  and  that  the  plain- 
tiff on  a  trial  for  the  alleged  offense  had  been  promptly 
acquitted  by  a  jury.  Later  on,  he  called  as  a  witness  one 
G.  K.  Birge  who  testified  as  follows  (we  quote  from  the 
record) : 

"Q.  State  your  name  to  the  jury.  A.  G.  K.  Birge. 
Q.  What  official  position  with  reference  to  the  precinct 
did  you  hold  last  June?  A.  Justice  of  the  peace.  Q. 
Did  you  have  a  case  of  the  State  vs.  John  Smith  last  June  ? 
A.  1  did.  Q.  I  will  ask  you  to  turn  to  that  proceeding. 
I  will  ask  you  who  was  the  prosecuting  witnesp  in  that 
case?  Mr.  Myers:  Objects.  The  Court:  Sus- 
tains the  objection.  Plaintiff  excepts  to  the  ruling  of 
the  court  Q.  I  will  ask  you,  Mr.  Birge,  if  the  case  men- 
tioned in  your  book  as  being  the  State  of  Washington  vs. 
John  Smith,  if  that  is  the  John  Smith  here?  A.  It  is. 
Q.  I  will  ask  you  if  the  facts  which  were  the  foundation 
of  that  action  existed  between  Mr.  Kirchan  and  Mr.  Smith  ? 
Mr.  Myers  objects  as  incompetent,  irrelevant  and  imma- 
terial. The  Court:  He  may  answer.  Defendant  ex- 
cepts to  the  ruling  of  the  court  A.  Yes.  Mr.  Martin. 
I  now  offer  a  certified  copy  of  the  judgment  in  that  case. 
Mr.  Myers.  To  which  the  defendant  objects  upon  the 
ground  that  it  is  incompetent,  irrelevant  and  immaterial. 
The  Court  su&tains  the  objection." 

The  appellant  argues  that  this  evidence,  taken  together 
with  the  appellant's  opening  statement,  made  it  clear  to 
the  jury  that  the  plaintiff  had  been  acquitted  of  a  charge 
of  attempting  to  provoke  an  assault,  based  upon  the  facts 
then  in  question  before  the  jury,  and  that  it  was  error  to 
admit  any  evidence  of  that  trial  before  the  jury.     But  we 
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think  the  conclusion  the  defendant  draws  from  this  part 
of  the  record  is  not  warranted  by  anything  contained  in 
it.  The  opening  statement  of  counsel  was  not  evidence, 
and,  moreover,  was  not  even  objected  to,  and  clearly  there 
is  nothing  in  the  evidence  above  quoted  which  could  in  the 
remotest  degree  inform  the  jury  as  to  the  nature  or  result 
of  the  action  tried  before  him  in  which  the  state  was  plain- 
tiff and  the  plaintiff  here  was  defendant.  The  examin- 
ation Was  merely  preliminary,  and  was  properly  allowed  to 
proceed  until  the  matter  to  which  it  was  introductory  was 
reached. 

As  we  find  no  substantial  error  in  the  record,  the  judg- 
ment will  stand  affirmed. 

Hadley,  Andebs,  Dunbab  and  Mount,  JJ.,  concur. 


[No.  4685.     Decided  AugUBt  15,  1903.] 

P  686  The    State   of   Washington   on   the   Relation   of  E. 

Hill,  Respondent,  v.  J.  H.  Gabdneb,  Sheriff  of  Lin- 
coln County,  Appellant. 

MANDAMUS  —  AGAINST    SHERIFF  —  COMPELLING    RELEASE    OF    EXEMPT 
PROPERTY  — INADEQUACY  OF  REPLEVIN. 

Mandamus  will  lie  to  compel  a  sheriff  to  release  exempt  prop- 
erty held  by  him  under  attachment  for  the  reason  that  replevin 
does  not  furnish  a  speedy  remedy,  since  it  may  result  in  with- 
holding possession  from  the  debtor  until  the  end  of  an  extended 
litigation. 

SAME. 

Under  Bal.  Code,  §  5755,  which  provides  that  mandamus  will 
lie  "to  compel  the  performance  of  an  act  which  the  law  especially 
enjoins  as  a  duty  resulting  from  an  office,  trust  or  station,"  a 
sheriff  is  bound  to  return  upon  demand  exempt  goods  which  he 
had  levied  upon,  where  the  creditor  has  not  demanded  an  ap- 
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praisement  thereof  within  a  reasonable  time,  inasmuch  as  Bal. 
Code,  §  5255,  provides  that  upon  the  debtor's  furnishing  the 
officer  with  a  list  of  his  personal  property,  together  with  that 
claimed  as  exempt,  the  officer  shall  return  with  his  process  the 
list  of  property  claimed  as  exempt,  in  case  no  appraisement 
thereof  had  been  required  by  the  creditor  (Fullerton,  C.  J.,  dis- 
sents). 

ATTACHMENT  —  EFFECT  OF  APPEARANCE  —  WAIVER  OF  EXEMPTIONS'. 

No  time  being  specified  in  the  statute  when  the  debtor  shall 
claim  his  property  as  exempt  from  levy,  his  appearance  and  mo- 
tion for  the  dissolution  of  an  attachment  would  not  constitute  a 
waiver  of  the  right  to  claim  his  exemptions. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Cha&leb  H.  Neax,  Judge.     Affirmed. 

E.  A.  Hesseltine  and  Myers  &  Warren,  for  appellant: 

The  relator  had  an  adequate  remedy  by  replevin.  The- 
bavlt  v.  Lennon,  64  Pac.  449 ;  Collett  v.  Allison,  25  Pac. 
516 ;  Habershatv  v.  Sears,  5  Pac  208 ;  Oass  v.  Van  Wag- 
ner, 63  Mich.  610;  Carlson  t?.  Small,  32  Minn.  492 ;  Cool- 
ey  v.  Davis,  34  Iowa,  128;  Mallory  v.  Berry,  16  Kan. 
293;  Richards  v.  Kirkpatrick,  53  Cal.  433;  Carruth  v. 
Qrassie,  71  Am.  Dec.  707. 

Martin  &  Grant,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadudy,  J. — This  iB  a  mandamus  proceeding  to  compel 
the  sheriff  of  Lincoln  county  to  release  to  the  relator  cer- 
tain personal  property  which  has  been  seised  by  the  sheriff 
and  taken  into  his  possession  by  virtue  of  a  writ  of  attach- 
ment. The  attachment  writ  was  issued  in  an  action  where- 
in one  Parrish  was  plaintiff  and  the  relator  was  defendant. 
In  the  attachment  proceeding  the  relator  here,  as  defend- 
ant therein,  appeared,  and  moved  for  the  dissolution  of  the 
attachment  and  for  the  release  of  the  property.  The  mo- 
tion was  denied,  and  the  relator  appealed  to  this  court 
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from  the  order  denying  the  motion.  Said  appeal  is  still 
pending  and  undetermined.  After  taking  the  appeal,  the 
relator  under  oath  made  and  delivered  to  the  sheriff  a  list 
of  all  his  personal  property,  and  at  the  same  time  and 
place  he  delivered  to  him  an  itemized  list  of  all  his  per- 
sonal property  claimed  by  him  to  be  exempt,  and  demanded 
the  release  of  the  same,  which  was  refused.  After  a  per- 
iod of  about  twenty  days  from  the  presentation  of  said 
lists  and  the  making  of  said  demand  this  proceeding  wad 
commenced.  The  trial  court  issued  an  alternative  writ 
of  mandate^  and  at  the  hearing,  after  considering  the  evi- 
dence, found  that  the  relator  is  entitled  to  the  release  of 
certain  property  as  exempt.  A  peremptory  writ  of  man- 
date was  ordered,  directing  the  said  sheriff  and  his  succes- 
sor in  office  to  forthwith  deliver  such  exempt  property  to 
the  relator.      This  appeal  is  from  that  judgment. 

The  appellant  urges  that  the  motion  to  quash  the  alter- 
native writ  should  have  been  sustained,  for  the  reason 
that  the  relator  had  an  adequate  remedy  by  replevin.  Un- 
der §  5756,  Bal.  Code,  the  writ  of  mandate  must  be  issued 
in  all  cases  "where  there  is  not  a  plain,  speedy  and  ade- 
quate remedy  in  the  ordinary  course  of  law."  It  is  in- 
sisted that  such  a  remedy  existed,  and  that  the  writ  was 
improperly  issued.  Whatever  might  be  said  of  this  as  an 
original  question,  this  court  has  already  'upheld  mandamus 
as  a  proper  proceeding  in  such  a  case.  State  ex  rel.  Ach- 
ey  v.  Creech,  18  Wash.  186  (51  Pac.  363).  Appellant 
suggests  that  the  opinion  in  that  case  does  not  disclose 
that  the  propriety  of  the  remedy  by  mandamus  was  chal- 
lenged, but  that  it  rather  appears  that  the  contest  was 
concerning  the  right  of  an  abandoned  wife  to  claim  ex- 
emptions of  community  property  in  the  absence  of  her 
husband.     We  have  examined  the  briefs  submitted  in  that 
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case  and  find  that  the  exact  point  raised  here  was  urged 
then.  It  was  insisted  that  State  ex  rel.  Gannon  v.  Hitt,  13 
Wash.  547  (43  Pac.  638),  was  decisive  that  mandamus 
would  not  lie  in  the  case  then  before  the  court.  But  the 
court  took  the  view  that  the  remedy  by  replevin  or  claim 
and  delivery  was  not  sufficiently  speedy  and  adequate.  The 
opinion  is  short,  and  does  not  enlarge  upon  the  reasons 
which  led  the  court  to  its  decision  upon  that  branch  of 
the  case.  It  may  be  added  here,  however,  by  way  of  argu- 
ment in  support  of  the  rule  adopted  then,  that  in  an  act- 
ion of  replevin  the  claimant  must  give  a  bond  in  order 
to  procure  an  immediate  delivery  of  the  property,  and 
even  then  the  person  in  possession  may  retain  the  same 
by  giving  a  re-delivery  bond.  §§  5420,  5422,  Bal.  Code. 
The  object  of  the  exemption  statutes  is  to  accord  to  the 
householder  the  immediate  possession  and  use  of  the  ex- 
empt property  for  the  benefit  of  the  family.  It  may  well 
be  said  that  replevin  does  not  furnish  a  speedy  remedy, 
since  it  may  result  in  withholding  possession  until  the  end 
of  an  extended  litigation,  during  which  time  the  family 
is  deprived  of  that  which  the  law  intends  shall  be  uninter- 
ruptedly held  for  its  use.  In  any  event,  however,  we 
shall  not  depart  from  the  rule  adopted  in  the  former  case. 
Mandamus  will  lie  "to  compel  the  performance  of  an 
act  which  the  law  especially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station."  §  5755,  Bal.  Code.  What 
was  the  duty  of  the  sheriff  in  the  premises  ?  The  relator 
had  complied  with  the  provisions  of  §  5255,  Bal.  Code, 
in  furnishing  to  the  officer  a  list  of  all  his  personal  prop- 
erty, and  also  of  that  which  he  claimed  as  exempt.  The 
same  section  gave  to  the  attaching  creditor  the  right  to 
have  the  property  appraised,  but  it  appears  that  no  de- 
mand was  made  for  an  appraisement.  No  time  is  fixed 
within  which  such  demand  shall  be  made,  and  a  reasonable 
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time  must,  therefore,  have  been  intended.  Twenty  days 
had  elapsed  in  this  case,  which  was  certainly  more  than 
a  reasonable  time.  Referring  to  the  property  claimed  as 
exempt,  the  same  section  provides  that  "the  property  there- 
in specified  shall  be  exempt  from  levy  and  sale."  No 
appraisement  having  been  demanded  to  test  the  accuracy 
of  the  specified  exemptions,  the  property  was,  therefore, 
exempt  from  levy,  and  it  became  the  manifest  duty  of  the 
officer  to  release  it  from  the  levy  under  which  he  held  it 
At  the  trial,  upon  the  return  to  the  alternative  writ,  the 
court  also  heard  evidence  as  to  the  vocation,  married  re- 
lation, and  residence  of  the  relator,  and  the  character 
of  the  property  claimed  as  exempt.  From  the  facts  found, 
the  exemptibility  of  the  property  described  in  the  court's 
judgment  was  determined,  and  from  the  evidence  in  the 
record  we  shall  not  disturb  the  findings  or  the  conclusions 
thereon. 

It  is  next  urged  that  the  relator  waived  his  claim  to  ex- 
emption by  reason  of  appearing  and  moving  to  dissolve 
the  attachment  without  first  making  claim  for  the  exemp- 
tion. No  time  is  specified  in  the  statute  when  the  claim 
for  exemption  shall  be  made.  In  Wiss  v.  Stewart,  16 
Wash.  376  (47  Pac.  736),  this  court  held  that,  even  un- 
der the  law  of  1895,  requiring  a  formal  record  declara- 
tion of  homestead,  the  same  may  be  selected  at  any  time 
before  sale,  saying : 

"The  latter  act  in  no  way  affects  the  provision  in  rela- 
tion to  the  time  of  making  the  selection,  but  simply  under- 
takes to  direct  the  manner  of  such  selection,  and  the  pro- 
vision that  such  homestead  may  be  selected  at  any  time 
before  sale  is  still  in  effect." 

By  analogy  we  think  a  similar  rule  shoirid  apply  to  ex- 
emptions of  personal  property,  and  that  the  claim  may 
be  made  within  any  reasonable  time  before  sale.     This 
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deems  to  be  a  wholesome  rule  for  the  protection  of  the 
family.  Circumstances  might  arise  where  the  actual  seiz- 
ure of  the  property  might  not  be  known  until  near  the 
time  of  sale.  When  there  has  been  no  express  waiver,  and 
no  conduct  that  must  lead  to  the  conclusion  that  a  waiver 
was  intended,  the  right  may  be  exercised  at  any  time 
before  sale. 

"Waiver,  it  has  been  said,  is  a  question  of  intention,  to 
be  determined  as  a  fact.  Conduct  or  consent,  therefore, 
to  show  a  waiver,  should  be  inconsistent  with  an  intention 
to  claim  exemptions.  This  proposition  is  not  laid  down 
in  express  terms  in  any  reported  case,  but  it  is  clearly  sus- 
tained by  the  decisions/'  12  Am.  &  Eng.  Enc.  Law  (2d 
ect.),  197. 

We  are  unable  to  see  that  the  prompt  effort  to  dissolve 
the  attachment  was  inconsistent  with  an  intention  to  claim 
exemptions.  It  may  rather  be  said  to  have  been  consist- 
ent therewith,  since  we  must  assume  that  the  relator  in 
good  faith  believed  the  attachment  should  be  dissolved  for 
legal  reasons,  and  that  no  claim  of  exemption  would  be 
necessary  as  against  a  wrongful  attachment.  When  the 
attachment  was,  however,  at  least  temporarily  held  good 
by  the  refusal  to  dissolve  it  on  motion,  the  claim  for  ex- 
emption was  made.  We  think  the  relator's  course  was  not 
a  waiver  of  his  right  to  exemption. 

The  judgment  is  affirmed. 

Mount  and  Dunbar,  JJ.,  concur. 

Andebs,  J.  (concurring).  Were  it  not  for  the  former 
rulings  of  this  court  to  the  effect  that  an  officer  holding 
property  under  a  valid  writ,  and  which  is  claimed  by  the 
debtor  as  exempt  from  seizure  and  sale,  may  be  compelled 
to  deliver  the  same  to  such  debtor,  I  should  feel  strongly 
inclined  to  hold  that  the  judgment  ought  to  be  reversed 
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for  the  reason  that  the  delivering  of  this  property  by  the 
sheriff  to  the  relator  is  not,  under  the  admitted  facts  in 
this  case,  "an  act  especially  enjoined  by  law,"  and  there- 
fore not  enforcible  by  mandamus.  The  language  of  the 
law  prescribing  the  duty  of  the  sheriff  in  cases  like  this  is 
as  follows: 

"In  case  no  appraisement  be  required,  the  officer  shall 
return  with  the  process  the  list  of  the  property  claimed 
as  exempt  by  the  debtor."    Bal.  Code,  §  5255. 

And  in  view  of  that  provision  of  the  statute,  it  is  some- 
what difficult  for  me  to  see  how  the  sheriff  could  be  per- 
emptorily commanded  to  release  the  property  held  by  him 
under  the  writ  of  attachment.  But,  inasmuch  as  it  seems 
to  have  been  heretofore  decided  by  this  court  that  man- 
damus is  a  proper  remedy  in  cases  like  the  one  at  bar,  I  am 
constrained  to  concur  in  the  opinion  written  by  Judge 
Hadley. 

Fullerton,  C.  J.  (dissenting).  Inasmuch  as  this  court 
has  heretofore  adopted  the  rule  that  mandamus  will  lie 
to  compel  an  officer  who  has  levied  upon  personal  property 
of  a  judgment  debtor  to  turn  back  to  such  debtor  the  prop- 
erty which  he  has  the  right  to  claim  and  does  claim  as 
exempt,  and  inasmuch  as  the  merits  of  such  a  controversy 
can  be  tried  under  the  statutory  writ  of  mandamus,  I  am 
willing  to  adhere  to  the  rule  so  adopted,  notwithstanding 
I  think  it  an  application  of  the  writ  not  warranted  by  the 
common  law,  nor  contemplated  by  the  statutes.  I  cannot 
assent,  however,  to  the  second  position  taken  in  the  opin- 
ion, namely,  that  §  5255  of  Bal.  Code  furnishes  an  exclu- 
sive remedy  for  contesting  the  validity  of  an  exemption 
claim  where  the  value  of  the  property  claimed  is  all  that 
is  in  contest.  The  statute  cited  does  not  in  terms  provide 
that  the  remedy  therein  provided  for  shall  be  exclusive 
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of  this  question,  and,  as  was  said  by  this  court  in  Christ 
Church  v.  Beach,  7  Wash.  65  (33  Pac.  1053),  quoting 
from  Sutherland  on  Statutory  Construction,  "Where  a 
statute  gives  a  new  remedy  for  a  right  existing  and  en- 
forcible  either  at  common  law  or  in  equity,  and  contains 
no  negative,  express  or  implied,  of  the  old  remedy,  the 
new  one  provided  by  it  is  cumulative,  and  the  party  may 
elect  between  the  two."  This  being  the  rule,  the  judgment 
creditor,  through  the  officer  levying  the  writ,  had  a  right 
to  contest  the  validity  of  the  debtor's  claim  to  the  prop- 
erty by  showing  at  the  hearing  on  the  writ  that  it  grossly 
exceeded  in  value  the  amount  allowed  as  exempt  under  the 
statute.  As  the  trial  court  refused  to  allow  him  to  con- 
test the  claim  on  this  ground,  I  think  the  judgment  should 
be  reversed. 


[No.  4841.     Decided  September  8,  1903.] 

Alfred  Coolidge,  Respondent,  v.   Charles  Schebing 
et  al.,  Appellants. 

FORECLOSURE  OF  MORTGAGE  —  QUESTION  OF  PARAMOUNT  TITLE. 

The  question  of  paramount  title  may  be  determined  in  a  suit 
to  foreclose  a  mortgage,  if  the  parties  voluntarily  submit  such 
question  for  determination. 

VENDOR  AND  PURCHASER  —  UNAUTHORIZED  CONVEYANCE  BT  CORPORATE 
OFFICER  —  RATIFICATION  —  TITLE  ACQUIRED  —  LIEN  OF  PRIOR  UN- 
RECORDED MORTGAGE. 

A  mortgagee  of  land  belonging  to  a  corporation  who  fails  to 
have  his  mortgage  recorded,  has  no  lien  as  against  a  subsequent 
grantee  under  a  conveyance  unauthorized  by  the  corporation, 
who  takes  without  notice  of  the  prior  mortgage,  if  the  circum- 
stances are  such  as  to  estop  the  corporation  from  denying  the 
authorization. 
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COBTOBATION8  —  CONVEYANCE    BY    OFFICES — AUTHORITY  —  ESTOBPVU 

Where  an  officer  of  a  corporation  in  sole  charge  of  its  business 
falsely  represents  that  he  has  been  authorised  to  make  a  sale 
of  certain  of  its  real  estate,  and  fraudulently  cennivea  with  a 
fictitious  officer  to  make  a  conveyance  thereof,  and  the  corpora- 
tion makes  no  move  to  disaffirm  the  conveyance  for  two  years 
after  discovery  of  the  fraud,  it  is  estopped  to  deny  the  authority 
of  such  officer. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon- 
Jeremiah  Netereb,  Judge.    Reversed. 

Jesse  A.  Frye,  Newman  &  H&ward  and  Thomas  D.  J. 
Healy,  for  appellants. 

T.  0.  Abbott,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Prior  to  January  26,  1898,  the  Sehome 
Improvement  Company,  a  corporation,  was  the  owner 
of  section  11,  township  37  N\,  of  range  4  E.,  W.  M., 
in  Whatcom  county.  On  that  date  the  said  company 
executed  and  delivered  to  Alfred  Coolidge  a  mortgage 
on  said  section  of  land,  together  with  other  lands,  to  se- 
cure the  payment  of  two  promissory  notes  amounting  to 
$10,500.  This  mortgage  was  not  recorded  until  June 
20,  1899.  About  December  1,  1898,  one  E.  Bartlett 
Webster,  who  was  at  that  time  secretary  and  treasurer 
of  the  Sehome  Improvement  Company,  and  the  only  par- 
son in  eharge  of  the  general  office  of  the  company,  and 
who  had  full  charge  and  control  thereof,  and  was  author- 
ized to  transact  all  the  business  of  the  company,  entered 
into  negotiations  with  appellant  Charles  Schering  to  sell 
to  him  the  said  section  of  land,  representing  that  he  was 
authorized  to  sell  this  and  other  lands  at  $4  per  acre.  He 
exhibited  to  Schering  a  false  entry  in  the  minute  books  of 
the  company  to  that  effect.     Schering  refused  to  purchase 
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the  land  for  Gash,  but  offered  to  exchange  fifty  shares  of 
the  capital  stock  of  the  Bellingham  Bay  Gas  Company,  of 
the  value  of  $1,500,  for  the  said  section  of  land.  Web- 
ster thereupon  notified  Schering  that  he  was  not  author- 
ized to  exchange  the  land  for  said  stock,  but  could  only 
sell  for  cash.  Thereafter,  on  the  morning  of  January 
9,  1809,  Webster  falsely  notified  Schering  that  a  meeting 
of  the  trustees  of  the  Sehome  Improvement  Company 
had  been  held  on  the  previous  day,  and  that  he  had  been 
authorized  to  trade  the  land  for  the  fifty  shares  of  gas 
stock;  that  pressing  and  important  business  had  pre- 
vented him  from  transcribing  the  minutes  of  the  meeting 
on  the  minute  books  of  the  company,  bat  that  the  same 
would  be  done,  and  would  show  authority  in  him  to  make 
the  trade.  Sobering  thereupon  examined  an  abstract  of 
the  title  to  the  real  estate,  and  found  the  title  clear  in 
the  Sehome  Improvement  Company.  The  mortgage  to 
Coolidge,  above  referred  to,  was  not  shown  upon  the  ab- 
stract, and  was  not  of  record,  and  Schering  had  no  notice 
or  knowledge  thereof.  Schering,  relying  upon  the  record 
title  of  the  land  and  the  representations  of  the  secretary 
as  to  his  authority  to  sell,  purchased  the  land,  and  as- 
signed and  delivered  to  Webster  the  fifty  shares  of  gas 
stock.  Webster  thereupon  delivered  to  Schering  a  war- 
ranty deed  regular  upon  its  face,  signed  by  the  Sehome 
Improvement  Company,  by  himself  as  secretary  and  one 
F.  D.  Alexander  as  vice  president.  The  consideration 
expressed  in  the  deed  was  $1.  Alexander  was  not  vice 
president  of  the  company,  but  this  fact  was  unknown 
to  Schering.  This  deed  was  recorded  by  Schering  on  the 
day  it  was  delivered  to  him,  viz.,  January  10, 1899.  Some 
time  in  June,  1899,  A.  F.  McClaine,  president  of  the 
Sehome  Improvement  Company,  was  informed  that  the 
real  estate  had  been  transferred  to  Schering.     On  June 
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20,  1899,  Coolidge  placed  his  mortgage  of  record.  On 
the  8th  day  of  June,  1900,  Schering  and  wife  sold  the 
property  to  Mary  Wasmer,  since  deceased,  but  pending 
the  litigation  and  prior  to  her  death  Mary  Wasmer  con- 
veyed the  property  to  her  daughter,  Emma  Schering,  the 
wife  of  Charles  Schering.  Said  Webster  remained  in 
Whatcom,  as  secretary  and  treasurer  of  the  Sehome  Im- 
provement Company,  up  to  December  1,  1900,  when  he 
sold  the  gas  stock,  pocketed  the  proceeds,  and  left  the 
state.  The  Sehome  Improvement  Company  received  no 
benefit  therefrom.  Although  the  president  of  the  Sehome 
Improvement  Company  was  advised  and  knew  in  June, 
1899,  that  said  property  had  been  conveyed  by  deed  regu- 
lar upon  its  face  to  Charles  Schering,  no  notice  that  the 
same  was  unauthorized  was  given  to  Schering  or  his  trans- 
ferees until  the  commencement  of  this  action  on  Janu- 
ary 10,  1901.  Thereafter,  on  June  10,  1901,  a  resolu- 
tion was  passed  by  the  trustees  of  the  Sehome  Improve- 
ment Company  repudiating  the  acts  of  the  secretary  in 
selling  the  land  to  Schering.  This  action  was  brought  by 
Coolidge  on  January  10,  1901,  to  foreclose  his  mortgage. 
The  Sehome  Improvement  Company  and  all  other  de- 
fendants defaulted  except  Charles  Schering,  Emma  Scher- 
ing, his  wife,  and  Mary  Wasmer,  who  answered  jointly, 
denying  generally  the  allegations  of  the  complaint,  and 
by  way  of  affirmative  defense  set  up  a  prior  paramount 
title  in  Mary  Wasmer.  Plaintiff  thereupon  replied,  deny- 
ing title  in  Mary  Wasmer,  and  this  was  the  only  disputed 
issue  in  the  case. 

In  Oates  v.  Shuey,  25  Wash.  597  (66  Pac.  58)  we  held 
that  questions  of  paramount  title  cannot  be  tried  in 
suits  for  foreclosure  of  mortgages,  but  it  was  there  said 
that  a  defendant  "might  have  appeared  in  the  action,  and 
voluntarily  submitted  the  question  of  her  paramount  title 
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for  determination,  and  would,  in  that  event,  have  been 
bound  by  the  decision  thereon."  This  was  done  in  this 
case,  and  the  court  below,  after  finding  the  facts  substan- 
tially as  above  stated,  entered  a  judgment  upon  conclu- 
sions of  law  as  f ollow8 : 

"That  the  plaintiff  is  entitled  to  a  decree  foreclosing 
his  mortgage  upon  all  the  property  described  in  said  mortr 
gage,  and  that  such  decree  should  contain  the  usual  pro- 
visions and  directions  of  a  decree  in  foreclosure  cases: 
providing,  however,  that  said  decree  of  foreclosure,  in 
so  far  as  it  affects  section  11,  shall  be  made  subject  to  the 
taxes  paid  by  said  Mary  Wasmer,  amounting  to  $868.96, 
together  with  legal  interest  thereon  from  the  date  of  the 
several  payments  of  said  taxes  until  paid;  and  also  sub- 
ject and  inferior  to  a  lien  of  $1,500,  the  value  of  said 
gas  stock  which  was  exchanged  for  said  land,  together 
with  legal  interest  thereon  from  the  10th  day  of  January, 
A.  D.  1899,  until  paid,  and  that  said  two  amounts  and 
interest  due  thereon  be  declared  a  prior  lien  upon  the 
said  section  11,  and  that  said  lien  be  declared  in  favor  of 
Emma  Schering,  who  has  succeeded  to  the  rights  and  inter- 
est of  the  said  Mary  Wasmer ;  and  that  said  lands  should 
be  sold,  and  the  proceeds  derived  from  the  sale  of  said 
section  11  should  be  applied  first  to  the  payment  of  the 
moneys  due  for  said  taxes  and  interest  thereon  and  to  the 
payment  of  the  said  $1,500  and  interest  thereon,  and  the 
balance  of  the  proceeds  derived  from  the  sale  of  said  sec- 
tion 11  be  applied  to  the  payment  of  the  amount  found 
to  be  due  plaintiff." 

The  effect  of  this  decree  is  to  set  aside  the  sale  and  give 
the  purchaser  a  prior  lien  on  the  land  for  the  purchase 
money  and  taxes  paid.     Both  parties  appeal. 

It  seems  to  us  there  is  but  one  question  in  this  case, 
and  that  a  question  of  law,  viz.,  under  the  undisputed 
facts,  did  Schering  or  his  assigns  acquire  title  to  the 
real  estate  in  question  ?  There  can  be  no  middle  ground. 
Schering  either  acquired  title  to  the  land,  or  he  acquired 

36-32  wash. 
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no  interest  therein  as  against  Coolidge,  the  mortgagee. 
There  can  be  no  doubt  that,  if  the  Sehome  Improvement 
Company,  after  it  had  mortgaged  the  land  to  Coolidge, 
had  sold  it  for  value  to  Schering,  without  notice  of  the 
mortgage,  actual  or  constructive,  Schering  would  have 
taken  the  land  freed  from  the  lien  of  the  mortgage.  Bal. 
Code,  §  4535;  Jones,  Mortgages  (5th  ed.),  §  456,  527. 
Even  if  such  sale  were  intended  by  the  seller  to  be  in 
fraud  of  the  rights  of  Coolidge,  Coolidge  could  not,  in 
that  event,  be  permitted  to  reimburse  Schering,  an  inno- 
cent purchaser,  and  thereby  assert  his  mortgage  against 
the  land.  If  Coolidge  desired  to  prevent  a  sale  of  the 
land  except  the  same  be  made  subject  to  his  mortgage, 
he  should  have  filed  his  mortgage  for  record.  Not  hav- 
ing done  so  for  more  than  a  year  after  it  was  delivered 
to  him,  he  cannot  be  heard  to  complain  against  one  who 
purchases  without  notice  or  knowledge  of  his  mortgage. 
But  it  is  argued  that  Webster  had  no  authority  to  sell  or 
convey  the  land,  and  therefore  no  sale  was  made  by  the 
Sehome  Improvement  Company  to  Schering.  There  is 
nothing  in  the  record  to  show  what  business  the  Sehome 
Improvement  Company  was  engaged  in,  but  it  was  shown 
and  found  by  the  trial  court 

"That  on  the  10th  day  of  January,  1899,  and  up  to 
and  until  the  1st  day  of  December,  A.  D.  1900,  one  E. 
Bartlett  Webster  was  the  duly  elected,  qualified,  and  acting 
secretary  and  treasurer  of  the  defendant  the  Sehome  Im- 
provement Company,  and  that  as  such  officer  he  had  full 
and  complete  charge  of  the  business  and  office  of  said 
Sehome  Improvement  Company  on  Bellingham  Bay,  which 
said  office  was  the  principal  place  of  business  of  said 
corporation,  and  that  the  said  E.  Bartlett  Webster  was 
the  only  person  on  Bellingham  Bay  who  was  in  or  about 
or  connected  with  the  said  company's  office,  or  who  had 
anything  to  do  in  or  about  the  business  affairs  or  office 
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of  said  company  at  said  place,  and  was,  so  far  as  the  pub- 
lic knew,  in  full  charge  and  control  of  the  company's  af- 
fairs in  the  said  city  of  Whatcom,  and  was  authorized 
to  transact  all  the  business  of  said  company  at  said  place." 

When,  in  addition  to  these  facts,  it  was  also  shown 
that  the  secretary  had  issued  a  deed  regular  upon  its  face, 
it  certainly  devolved  upon  the  plaintiff  to  show  want 
of  authority  in  the  agent  of  the  Sehome  Improvement 
Company  to  make  the  transfer,  and  also  that  persons 
dealing  with  him  had,  or  should  have  had,  notice  of  such 
want  of  authority.  There  is  no  evidence  in  the  record 
tending  to  show  that  Schering  had  such  notice,  or  should 
have  had  it.  On  the  other  hand,  the  evidence  shows  that 
Schering  examined  the  minutes  of  the  company,  and  found 
there  authority  for  Webster  to  sell  the  property.  He 
was  told  by  Webster  that  the  trustees  had  given  him  au- 
thority to  make  this  particular  transfer.  There  was  no 
other  officer  or  agent  of  the  company  In  Whatcom  of 
whom  inquiries  could  be  made.  The  other  officers  of  the 
company  resided  elsewhere,  and  paid  little  or  no  atten- 
tion to  the  business  of  the  company.  As  was  said  in  New 
York  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  X.  Y.,  at  page  69 : 

"The  rule  which  governs  this  class  of  cases,  in  my 
judgment,  rests  upon  a  sound  principle.  As  was  said 
by  Selden,  J.,  in  Griswold  v.  Haven,  'The  mode  in  which 
the  liability  is  enforced  in  all  these  cases  is  by  estoppel 
in  pais.  The  agent  or  partner  has  in  each  case  made  a 
representation  as  to  a  fact  essential  to  his  power,  upon  the 
faith  of  which  the  other  party  has  acted,  and  the  princi- 
pal or  firm  is  precluded  from  controverting  the  fact  so 
represented.  It  goes  back  to  the  celebrated  aphorism  of 
Lord  Holt  in  Hern  v.  Nichols  (1  Salk.  289) :  "For,- 
seeing  somebody  must  be  a  loser  by  this  deceit,  it  is  more 
reason  that  he  that  employs  and  puts  a  trust  and  confi- 
dence in  the  deceiver,  should  be  a  loser  than  a  stranger," 
or,  as  more  tersely  expressed  by  Ashurst,  J.,  in  Lick- 
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barren  v.  Mason  (2  T.  R.  70),  "Whenever  one  of  two 
innocent  parties  must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it."  '  "  Merchants'  Bank  v.  State  Bank,  10 
Wall.  646, 

It  is  also  shown  that  the  president  of  the  company 
knew  about  the  transfer  in  June,  1899,  and  no  steps  were 
taken  by  the  trustees  of  the  company  to  repudiate  the 
transfer  until  June  10,  1901,  long  after  this  action  was 
begun,  and  then  the  only  action  taken  was  a  resolution 
spread  upon  the  minutes  repudiating  the  sale.  Coolidge, 
the  mortgagee,  was  also  a  trustee  of  the  company.  Un- 
der these  circumstances  we  think  the  language  used  in 
Martin  v.  Webb,  110  U.  S.  7  (3  Sup.  Ct  428)  is  par- 
ticularly applicable: 

"Directors  cannot,  in  justice  to  those  who  deal  with 
the  bank,  shut  their  eyes  to  what  is  going  on  around  them. 
It  is  their  duty  to  use  ordinary  diligence  in  ascertaining 
the  condition  of  its  business,  and  to  exercise  reasonable 
control  and  supervision  of  its  officers.  They  have  some- 
thing more  to  do  than,  from  time  to  time,  elect  the  officers 
of  the  bank,  and  to  make  declarations  of  dividends.  That 
which  they  ought,  by  proper  diligence,  to  have  known 
as  to  the  general  course  of  the  business  in  the  bank,  they 
may  be  presumed  to  have  known  in  any  contest  between 
the  corporation  and  those  who  are  justified  by  the  circum- 
stances in  dealing  with  its  officers  upon  the  basis  of  that 
course  of  business." 

If  the  transfer  of  the  land  by  a  deed  valid  upon  its 
face  was  fraudulently  made  by  the  agent  of  the  Sehome 
Improvement  Company,  such  deed  was  not  void,  but  only 
voidable  as  to  that  company,  which  could  either  ratify 
the  sale  or  repudiate  it  and  set  aside  the  conveyance  by 
a  proper  action.  Sawtelle  v.  Weymouth,  14  Wash.  21 
(43  Pac.  1101)  ;  Preston-Parton  Mill  Co.  v.  Dexter  Hor- 
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ton  &  Co.,  22  Wash.  236  (60  Pac.  412,  79  Am.  St.  Rep. 
928).  As  we  have  seen  above,  it  made  no  effort  to  dis- 
affirm the  transfer  until  two  years  after  it  had  acquired  the 
knowledge  thereof,  and  then  only  by  a  resolution  repudi- 
ating it.  Under  these  circumstances,  if  an  action  had 
been  brought  by  the  Sehome  Improvement  Company  to 
set  aside  the  sale  on  the  ground  of  want  of  authority 
in  Webster  to  make  it,  the  company,  after  the  lapse  of 
time  the  sale  was  permitted  to  stand  unchallenged  after 
knowledge,  and  after  the  purchaser  had  again  sold  the 
property,  would  have  been  estopped  to  say  that  the  secre- 
tary was  not  authorized  to  make  it.  If  Coolidge,  the 
mortgagee,  has  any  right  to  litigate  the  question  of  au- 
thority in  Webster  to  make  the  sale,  he  has  no  greater  or 
other  right  than  the  Sehome  Improvement  Company. 
He  had  his  mortgage  at  the  time  of  this  sale.  He  had 
neglected  to  record  it  for  nearly  a  year  prior  to  the  sale, 
and  did  not  record  it  until  five  months  after  the  sale  and 
transfer  had  been  made.  His  lien,  therefore,  did  not 
attach  until  after  the  transfer,  and  then  only  to  the  inter- 
est of  the  mortgagor  in  the  property  at  the  time  the  mort- 
gage was  recorded.  If  the  mortgagor  had  no  interest  at 
that  time,  Coolidge  had  none.  Clearly,  therefore,  if 
the  mortgagor  is  estopped  to  dispute  the  authority  of 
Webster  to  make  a  conveyance  of  the  land,  Coolidge  is 
also  estopped.  For  these  reasons  the  plaintiff  cannot 
be  held  to  say  that  his  mortgage  is  a  prior  lien  upon  the 
land. 

The  judgment  is  therefore  reversed  in  so  far  as  it 
makes  the  plaintiff's  mortgage  a  lien  on  section  11,  and 
the  title  to  said  section  is  declared  to  be  in  Emma  Scher- 
ing,  free  from  the  plaintiff's  mortgage;  appellant  Emma 
Schering  to  recover  her  costs. 

Fuixerton,  C.  J.,  and  Dunbar  and  Anders  JJ.,  con- 
cur. 
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E.  J.  Voss,  Respondent,  v.  A.  J.  Bendeb  et  ah,  Appel- 
lants. 

WRONGFUL  ATTACHMENT  —  ACTION  ON  BOND MISJOINDER  OF  CAUSES. 

In  an  action  on  an  attachment  bond,  a  complaint  asking  dam- 
ages for  the  value  of  the  goods,  for  expenses  incurred  in  dissolv- 
ing the  attachment,  for  loss  of  time  occasioned  by  the  wrongful 
issuance  of  the  writ,  and  for  attorneys'  fees  in  the  action  on  the 
bond,  is  not  demurrable  on  the  ground  or  joining  actions  ex  con- 
tractu and  ex  delicto,  inasmuch  as  all  the  damages  arise  out  of 
the  attachment  for  which  the  bond  had  been  given. 

SAME  —  PROBABLE     CAUSE  —  ADVICE    OF    COUNSEL  —  WHEN     QUESTION 
FOR  JURY 

The  question  of  probable  cause  for  the  issuance  of  a  wrongful 
attachment,  though  on  the  advice  of  an  attorney,  is  one  for  the 
jury  and  not  for  the  court,  where  there  is  evidence  tending  to 
show  that  the  attorney  was  falsely  informed  as  to  the  facts,  or 
not  put  in  possession  of  all  the  facts. 

TRIAL  —  ATTORNEY   AS   WITNESS  —  WAIVER  OF  RIGHT  TO  ARGUE  CAUSE 
—  RULES  OF  COURT. 

Under  Bal.  Code,  §  4993,  subd.  5,  which  provides  that  parties 
litigant  may  address  the  court  and  jury,  either  in  person  or  by 
counsel,  a  party  may  waive  his  right  to  argument,  and  a  rule  of 
court  depriving  an  attorney  of  the  right  to  argue  his  cause  to  the 
jury,  when  he  has  given  evidence  on  the  merits  in  behalf  of  his 
client,  creates  a  condition  which  amounts  to  a  waiver  of  the 
right,  and  therefore  in  no  sense  conflicts  with  the  privilege  con- 
ferred by  the  statute. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Lkaxder  II.  Prathek,  Judge.     Affirmed. 

Nash  &  Nash  (James  Dawson,  of  counsel),  for  appel- 
lants : 

Respondent  sues  all  the  appellants  on  the  attachment 
bond,  and  appellant  Bender,  for  wrongfully  and  mali- 
ciously suing  out  the  attachment — commingling  two  causes 
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of  action  in  one  complaint  and  improperly  joining  actions 
ex  contractu  and  ex  delicto.  WiUey  v.  Nichols,  18  Wash. 
528 ;  Hoye  v.  Raymond,  25  Kan.  666 ;  Hart  v.  Metropoli- 
tan El.  By.  Co.,  7  N.  Y.  Supp.  753 ;  Clinton  v.  Nelson,  2 
Utah,  284 ;  Ohiradelli  v.  Bourland,  32  Cal.  585.  These 
authorities  all  deal  with  actions  where  recovery  was  sought 
on  bonds  and  for  torts,  and  are  selected  with  a  view  of 
presenting  to  the  court  from  the  great  number  of  general 
authorities  on  the  question  cases  that  are  directly  in  point. 

Crow  &  Williams,  for  respondent : 

The  complaint  will  show  that  the  action  is  in  contract 
and  not  in  tort.  The  only  damages  claimed  are  compen- 
satory, or  actual,  damages,  based  upon  the  actual  losses  of 
respondent.  There  is  no  uncertainty  as  to  any  of  these 
damages.  They  are  not  exemplary  or  punitive,  but  are  of 
such  a  character  as  to  be  covered  by  the  terms  of  the  bond. 
Saunders  v.  United  States  Marble  Co.,  25  Wash.  479; 
Schilling  v.  Black,  31  Pac.  143 ;  Jones  v.  Steamship  Cor- 
tes,  17  Cal.  495 ;  Pfister  v.  Dascey,  4  Pac.  393 ;  Brewer  v. 
Temple,  15  How.  Pr.  286;  Robinson  v.  Flint,  16  How.  Pr. 
240. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  upon  an  attachment 
bond.  Upon  a  jury  trial  in  the  court  below,  the  plaintiff 
recovered  the  full  amount  of  the  bond.  Defendants  ap- 
peal. 

The  errors  alleged  are  that  the  court  overruled  a  demur- 
rer to  the  complaint,  based  upon  the  ground  that  the  com- 
plaint joined  an  action  in  tort  with  one  in  contract;  that 
the  evidence  showed  that  the  defendants  had  probable 
cause  to  believe  the  ground  upon  which  the  attachment 
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issued;  that  the  court  permitted  plaintiff's  attorney  to 
attack  in  his  argument  to  the  jury  the  defense  based  on 
the  advice  of  counsel  in  suing  out  the  writ  of  attachment ; 
that  the  court  refused  to  permit  one  of  defendants'  counsel 
to  argue  the  case  to  the  jury ;  and  that  the  court  permitted 
plaintiffs  attorney  to  read  certain  notes  to  the  jury.  The 
complaint  alleges,  in  substance,  the  commencement  of  the 
action  in  which  the  writ  of  attachment  was  sued  out>  the 
giving  of  the  bond  in  the  sum  of  $800,  the  issuance  of  the 
writ  of  attachment,  and  the  levy  of  the  writ  upon  plaintiffs 
property,  of  the  value  of  $850 ;  that  the  property  was  taken 
from  the  possession  of  the  plaintiff  and  sold,  and  was 
never  returned  to  the  plaintiff ;  that  thereafter  the  writ  was 
dissolved,  and  subsequently,  upon  a  trial  of  the  main  ac- 
tion, a  verdict  and  judgment  were  rendered  in  favor  of  the 
defendant  therein,  plaintiff  in  this  action ;  "that  said  writ 
of  attachment  was  oppressively,  wrongfully,  and  mali- 
ciously sued  out,  and  there  was  no  reasonable  cause  to 
believe  the  grounds,  or  any  of  the  grounds,  upon  which 
said  writ  of  attachment  was  issued  to  be  .true,  and  said  writ 
was  so  sued  out  by  the  defendant  A.  J.  Bender  maliciously, 
for  the  purpose  and  with  the  intention  of  injuring  and 
destroying  this  plaintiff's  said  business,  and  depriving  him 
of  his  property."  The  complaint  then  alleges  that  plaintiff 
was  compelled  to  employ  the  services  of  attorneys  to  dis- 
solve the  attachment;  that  the  reasonable  value  of  said 
services  was  $200 ;  that  he  lost  fifteen  days'  time,  of  the 
value  of  $75 ;  and  that  $225  is  a  reasonable  attorney's  fee 
in  this  action.  The  prayer  of  the  complaint  was  for  $1,350, 
being  the  amount  of  the  damages,  as  stated  above. 

The  complaint  does  not  purport  upon  its  face  to  state 
more  than  one  cause  of  action.  That  cause  is  upon  the 
contract  to  indemnify  the  plaintiff  for  "the  damages 
he  may  sustain  .  .  .  should  said  attachment  be  wrong- 
fully, oppressively,  or  maliciously  sued  out."     It  is  true 
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the  complaint  asked  for  damages  for  the  value  of  the 
goods,  for  expenses  incurred  in  dissolving  the  attachment, 
for  loss  of  time,  and  for  attorneys'  fees  in  this  action. 
But  these  are  damages  flowing  from  one  cause.  They 
are  damages  arising  out  of  the  attachment  for  which  the 
bond  was  given  to  protect  the  plaintiff.  There  is  no  mis- 
joinder in  the  complaint  of  causes  of  action  ex  contractu 
with  causes  ex  delicto.  The  demurrer  was  properly  denied. 
It  is  next  argued  that  appellants'  motion  for  a  judgment 
should  have  been  granted  because  appellant  Bender  had 
reasonable  and  probable  cause  to  believe  the  grounds  upon 
which  the  attachment  issued.  One  of  appellants'  attor- 
neys testified  substantially  that  Bender  stated  the  facts 
to  him,  and  produced  certain  other  witnesses,  who  were  ex- 
amined by  the  attorney,  and  that  he  thereupon  advised 
the  attachment.  It  is  argued  that,  because  of  this  ad- 
vice, probable  cause  for  the  attachment  will  be  presumed. 
It  was  said  by  this  court  in  Levy  v.  Fleischner,  Mayer  & 
Co.,  12  Wash.  15  (40  Pac.  384)  : 

"  ...  it  iS  the  well  established  law  that  probable 
cause  is  a  question  of  law,  in  this  far,  at  least,  that  prob- 
able cause  will  be  presumed  when  the  action  has  been 
commenced  by  the  advice  of  attorneys  to  whom  has  been 
submitted  all  the  facts  in  the  case." 

That  was  a  case  where  there  was  no  controversy  as  to 
the  question  whether  the  action  was  brought  by  the  advice 
of  counsel  familiar  with  all  the  facts.  In  this  case  the 
question  was  not  disputed  that  one  of  the  attorneys  advised 
the  attachment,  but  it  was  disputed  that  all  the  facts  in  the 
case  had  been  submitted  to  him,  and  it  was  claimed  by  res- 
pondent that  the  evidence  of  appellant  Bender  shows  that 
he  had  stated  to  his  attorney  as  facts  things  which  he  knew 
were  untrue,  and  had  no  reason  to  believe.  Where  the 
attorney  is  falsely  informed  as  to  the  facts,  and  is  not 
put  in  possession  of  all  of  the  facte,  the  advice  of  the 


570  VOSS  v.  BENDER. 


Opinion  of  the  Court. — Mount,  J.  [32  Wasb. 

attorney  is  not  conclusive.  The  question  of  probable 
cause  must  then  be  left  to  the  jury.  In  Levy  v.  Fleischr 
ner,  Mayer  &  Co.,  this  court  quoted  approvingly  from 
Burton  v.  St.  Paul,  etc.,  By.  Co.,  33  Minn.  189  (22  N. 
W.  300),  as  follows: 

"What  facts,  and  whether  particular  facts,  constitute 
probable  cause  is  a  question  exclusively  for  the  court 
What  facts  exist  in  a  particular  case,  where  there  is  a  dis- 
pute in  reference  to  them,  is  a  question  exclusively  for 
the  jury.  When  the  facts  are  in  controversy,  the  subject 
of  probable  cause  should  be  submitted  to  the  jury,  either 
for  specific  findings  of  the  facts,  or  with  instructions 
from  the  court  as  to  what  facts  will  constitute  probable 
cause.  'These  rules,'  says  the  court,  'involve  an  appar- 
ent anomaly,  and  yet  few,  if  any,  rules  of  the  common 
law  rest  upon  a  greater  unanimity  or  strength  of  author- 
ity;'  citing  many  authorities." 

The  trial  court  in  this  case  fully  and  fairly  instructed 
the  jury,  in  substance,  that  if  they  found  that  appellant 
Bender  in  good  faith  related  to  his  attorney  all  the  facts 
in  the  case,  and  that  the  attorney  in  good  faith  investi- 
gated the  facts,  and  thereupon  advised  the  attachment, 
respondent  could  not  recover.  But,  if  they  found  that 
Bender  did  not  truthfully  state  the  facts  to  his  attorney, 
and  made  statements  which  were  false,  and  upon  such 
statements  the  advice  was  given,  such  advice  would  not 
constitute  a  defense  to  the  action.  These  instructions 
were  proper,  and  the  finding  of  the  jury  upon  the  facts 
is  conclusive  now. 

From  what  we  have  said  above,  it  is  unnecessary  to 
notice  the  next  assignment  of  error. 

It  is  next  claimed  as  error  that  the  court  refused  to 
permit  L.  B.  Xash,  one  of  appellants'  counsel,  to  argue 
the  case  to  the  jury.  Appellants  had  two  attorneys  pres- 
ent at  the  trial,  viz.,  J.  E.  Dawson  and  Mr.  !N"ash.     Mr. 
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Nash  was  a  witness  in  the  case.     A  rule  of  the  superior 
court  provides : 

"If  an  attorney  offers  himself  as  a  witness  on  behalf 
of  his  client  and  gives  evidence  on  the  merits,  he  shall 
not  argue  the  case  to  the  jury  unless  by  permission  of  the 
court." 

It  is  argued  that  this  rule  is  in  conflict  with  subdivision 
5  of  §  4993,  Bal.  Code,  which  provides  as  follows: 

"...  the  plaintiff  or  party  having  the  burden 
of  proof  may,  by  himself  or  one  counsel,  address  the 
court  and  jury  upon  the  law  and  facts  of  the  case,  after 
which  the  adverse  party  may  address  the  court  and  jury 
in  like  manner  by  himself  and  one  counsel,  or  by  two 
counsel,  and  be  followed  by  the  party  or  counsel  of  the 
party  first  addressing  the  court." 

Under  this  statute,  either  party  may  waive  his  right  to 
make  an  argument  upon  the  facts  to  the  jury.  The  rule 
above  quoted  provides  for  a  condition  which  is  a  waiver 
of  the  right,  and  which  right  may  not  thereafter  be  ex- 
ercised, except  by  permission  of  the  court.  The  attorney, 
when  he  offered  himself  as  a  witness,  thereby  waived  his 
right  to  argument.  The  rule  is  not  in  conflict  with  the 
statute,  and  is  a  salutary  one,  because,  where  attorneys 
make  witnesses  of  themselves,  and  then  argue  their  evi- 
dence to  the  jury,  it  is  often  difficult  for  the  jury  to  draw 
the  line  between  the  evidence  and  the  argument  of  the 
attorney.  The  court  in  this  case  did  not  err  in  refusing 
permission  to  the  attorney  to  argue  the  case. 

Upon  the  last  question,  the  record  fails  to  show  that 
plaintiffs  counsel  read  any  notes  or  evidence  to  the  jury. 
For  that  reason,  we  shall  not  consider  the  question. 

There  is  no  error  in  the  record.  The  judgment  appealed 
from  is  therefore  affirmed. 

Fullebton,  C.  J.,  and  Dilnbab  and  Anders,  JJ.,  con- 
cur. 
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Keene  Guaranty  Savings  Bank,  Respondent,  v.  Abram 
E.  Lawrence,  Appellant. 

MORTGAGE  —  PRIORITY ESTOPPEL. 

Knowledge  by  a  mortgagee  of  an  action  seeking  to  establish  a 
prior  lien  over  the  mortgaged  premises  in  favor  of  another  would 
not  estop  the  mortgagee  from  denying  the  validity  of  a  decree 
declaring  a  prior  Hen,  when  the  mortgagee  had  not  been  made  a 
party  to  the  action  and  served  with  process. 

SAME  —  ASSIGNEE  NOT  BOUND  BY  ASSIGNOR'S  KNOWLEDGE  OF  EQUITIES. 

Knowledge  on  the  part  of  the  assignor  of  a  mortgage  that  a 
third  party  had  an  equitable  lien  against  the  premises  would  not 
affect  the  rights  of  an  assignee  who  took  without  knowledge, 
actual  or  constructive,  of  the  rights  of  such  third  party. 

NOTARY     PUBLIC  —  MORTGAGE     TO     CORPORATION ACKNOWLEDGMENT 

BEFORE    CORPORATE   OFFICER. 

The  fact  that  a  notary  public  is  an  officer  in  a  corporation  to 
which  a  mortgage  is  executed  would  not  preclude  his  taking  the 
acknowledgment  of  the  mortgagor,  as  that  is  merely  a  ministerial 
act. 

FOREIGN  CORPORATIONS  —  TRANSACTION  OF  BUSINESS  WITHIN  STATE. 

The  purchase  by  a  foreign  corporation  of  a  promissory  note  or 
mortgage  in  this  state,  with  no  intention  of  doing  any  other  act 
here,  is  not  a  transaction  of  business  within  the  meaning  of  the 
statute  requiring  every  such  corporation,  before  transacting  busi- 
ness within  this  state,  to  record  a  certified  copy  of  its  articles  of 
incorporation  and  appoint  an  agent  within  the  state  upon  whom 
process  can  be  served. 

MECHANICS*   LIENS  —  DATE  OF   COMMENCEMENT   FOB  FURNISHING   MA 
TERIALS. 

The  inception  of  a  material  man's  lien  is  governed  by  the  date 
of  the  actual  furnishing  of  materials  and  not  by  the  date  of  the 
contract  therefor. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Frank  H.  Rudkin,  Judge.     Affirmed. 
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Whitson  &  Parker  and  /.  H.  Snively,  for  appellant: 

It  is  undisputed  that  the  acknowledgment  of  the  mort- 
gage made  by  Cadwell  to  the  Mason  Mortgage  Loan  Com- 
pany, which  the  Keene  Guaranty  Savings  Bank  seeks  to 
foreclose  in  this  action,  was  taken  before  Allen  C.  Mason, 
a  notary  public,  who  was  at  the  time  a  stockholder,  presi- 
dent and  chief  executive  officer  of  said  company,  and  who 
conducted  all  the  negotiations  concerning,  and  who  finally 
closed,  the  loan  with  Cadwell.  The  acknowledgment  was 
void.  Kothe  v.  Krag-Reynolds  Co.,  50  K  E.  594;fled- 
bloom  v.  Pierson,  90  K  W.  218  \Horbach  v.  Tyrrell,  67 
K  W.  485  (37  L.  R  A.  434) ;  Smith  v.  Clark,  69  N.  W. 
1011;  Miles  v.  Kelly,  40  S.  W.  599;  Workman's  Mutual 
Aid  Ass'n  v.  Monroe,  53  S.  W.  1029 ;  Bexar  Building  & 
Loan  Ass'n  v.  Heady,  50  S.  W.  1079. 

Graves  &  Englehart  and  D.  J.  Crowley,  for  respond- 
ent. 

Per  Cubiam. — The  Keene  Guaranty  Savings  Bank 
brought  an  action  against  Abram  E.  Lawrence  to  foreclose 
a  certain  mortgage  on  lots  in  the  city  of  North  Yakima. 
Prior  to  the  commencement  of  the  foreclosure  suit  Law- 
rence had  instituted  an  action  to  cancel  the  same  mort- 
gage as  a  cloud  upon  his  title.  The  two  actions  were 
consolidated  and  tried  as  one,  and  from  a  judgment  against 
Lawrence  this  appeal  is  prosecuted. 

The  premises  in  controversy  were,  in  the  year  1889, 
the  property  of  James  H.  Thomas,  and  on  July  13th 
of  that  year  Thomas  and  wife  executed  their  bond  for  a 
conveyance  of  the  lots  to  one  Cadwell,  who  assigned  the 
bond  to  one  Lloyd,  by  whom  it  was  assigned  to  the  First 
National  Bank  of  North  Yakima  to  secure  Lloyd's  notes 
to  the  bank  for  $3,000,  $4,000  and  $4,200,  respectively; 
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Cadwell's  notes  to  Lloyd  for  like  amounts  and  times  of 
payment  being  also  assigned  to  the  bank  as  collateral  se- 
curity. Cadwell  and  Lloyd  were  partners  in  the  pur- 
chase of  the  lots  and  the  erection  of  a  building  thereon. 
At  the  time  the  loan  was  made  Thomas  and  wife  exe- 
cuted a  deed  to  Cadwell  for  these  lots,  and  the  same  was 
placed  in  escrow  with  the  bank,  to  be  delivered  upon  pay- 
ment of  the  purchase  price.  The  bank  retained  this  deed, 
contract  for  conveyance,  and  the  notes,  but  failed  to  put 
the  assignment  of  the  bond  on  record.  On  October  26, 
1889,  there  was  placed  of  record  another  deed  from 
Thomas  and  wife  to  Cadwell  for  the  same  lots,  dated 
back  to  July  3d  of  that  year,  but  not  acknowledged  until 
September  11th,  thus  showing  the  legal  title  in  Cadwell, 
without  anything  of  record  to  indicate  the  bank's  equit- 
able lien.  On  the  16th  day  of  December,  1889,  Cad- 
well made  a  mortgage  to  the  Mason  Mortgage  Loan  Com- 
pany for  $10,000  upon  these  lots,  the  mortgage  being  ac- 
knowledged before  Allen  C.  Mason  as  a  notary  public,  he 
at  the  time  being  president  of  the  mortgage  company.  The 
mortgage  was  filed  for  record  December  23,  1889.  The 
Mason  Mortgage  Loan  Company,  in  its  regular  course  of 
business,  on  receiving  this  mortgage,  notified  the  Keene 
Guaranty  Savings  Bank  at  its  office  in  Eeene,  New 
Hampshire,  that  it  had  the  same  for  sale;  that  it  was  a 
first  mortgage  and  lien  on  the  above-described  property, 
and  was  a  good  investment.  After  some  negotiations, 
the  mortgage  and  notes  were  sold  and  assigned  to  the  re- 
spondent on  the  4th  day  of  February,  1890,  upon  the 
payment  of  their  full  face  value,  and  this  assignment  was 
filed  for  record  in  the  auditor's  office  of  Yakima  countv 
on  February  8,  1890.  On  the  13th  day  of  June,  1890, 
the  First  National  Bank  began  an  action  against  Cadwell 
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and  the  Mason  Mortgage  Loan  Company  to  set  aside  and 
cancel  the  mortgage,  but  did  not  make  the  Keene  Guar- 
anty Savings  Bank  a  party.  A  decree  was  entered  ad- 
judging that  the  lien  of  the  First  National  Bank,  by  rea- 
son of  the  bond  assigned  to  it  and  deed  in  escrow  as  afore- 
said, was  prior  to  the  lien  of  the  mortgage  to  the  extent 
of  $8,037.85  on  account  of  moneys  advanced  by  the  loan 
company  after  notice  of  the  circumstances  under  which 
the  bank  claimed  a  lien,  and  directing  a  sale  of  the  prop- 
erty to  satisfy  the  bank's  claim.  Under  this  decree  the 
lots  were  sold,  and  Abram  E.  Lawrence,  the  appellant 
here,  became  the  purchaser,  and  now  holds  a  sheriff's  deed 
therefor.  No  decree  was  entered  cancelling  the  mortgage 
or  in  any  way  barring  the  rights  of  the  respondent,  the 
Keene  Guaranty  Savings  Bank.  The  appellant  also  de- 
raigns  title  under  a  mechanic's  lien  foreclosure.  On  the 
4th  day  of  September,  1889,  Cadwell  acting  for  himself 
and  Lloyd,  made  a  contract  with  the  firm  of  Whittier, 
Fuller  &  Co.  to  supply  certain  material  for  the  construc- 
tion of  a  building  on  the  lots  in  controversy.  On  the 
11th  day  of  June,  1890,  the  qpid  firm  filed  a  claim  of  lien 
against  the  property,  which  was  duly  recorded  in  the 
county  auditor's  office,  and  on  May  11,  1891,  in  a  suit 
brought  to  foreclose  said  lien,  recovered  judgment  against 
Cadwell  and  Lloyd  for  $2,936.60,  and  the  property  was 
sold  thereunder  to  one  Plummer,  to  whom  in  due  course 
a  sheriff's  deed  was  issued,  and  the  property  was  there- 
after conveyed  by  him  to  appellant.  The  respondent  was 
not  made  a  party  defendant  in  the  suit  for  the  enforce- 
ment of  the  mechanic's  lien. 

It  is  contended  that  the  court  erred  in  finding  that  the 
interest  and  title  of  appellant  in  the  premises  in  contro- 
versy is  subject  and  inferior  to  the  mortgage  of  the  re- 
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spondent,  that  said  mortgage  is  a  first  and  prior  lien,  and 
that  respondent  is  entitled  to  a  decree  enforcing  and  fore- 
closing said  mortgage  and  ordering  a  sale  of  said  prem- 
ises to  satisfy  same.  In  support  of  this  contention  it  is 
urged  that  the  arrangement  whereby  the  First  National 
Bank  advanced  money  to  Cadwell  and  Lloyd  to  pay  the 
purchase  price  of  the  lots,  taking  as  security  the  assign- 
ment of  the  bond  for  a  deed  and  the  deposit  of  the  deed 
itself  in  escrow,  constituted  an  equitable  mortgage,  whose 
lien  was  afterward  enforced  by  action;  that  the  record 
of  the  assignment  to  respondent  of  the  mortgage  held  by 
it  was  not  constructive  notice,  as  there  was  no  law  at  the 
time  authorizing  such  record,  and  hence  the  respondent 
was  not  a  necessary  party  to  the  action  brought  to  de- 
clare the  claim  of  the  First  National  Bank  a  prior  lien 
over  its  mortgage;  and  that  respondent  is  bound  by  the 
judgment  against  the  Mason  Mortgage  Loan  Company 
on  the  score  of  being  privy  to  the  judgment  against  its 
assignor.  It  is  further  suggested  that  respondent  had 
notice  of  both  the  actions  under  which  appellant  claims 
to  derive  title,  and  is  therefore  estopped,  because  it  failed 
to  intervene  therein  for  the  protection  of  its  rights.  It 
is  sufficient  answer  to  the  latter  suggestion  to  say  that 
it  was  not  necessary  for  respondent  to  appear,  where  it 
had  not  been  made  a  party  and  served  with  process,  even 
if  it  had  notice  of  the  pendency  of  the  actions.  Conced- 
ing that  the  First  National  Bank  undoubtedly  had  a  lien 
capable  of  enforcement,  the  record  discloses  that  the  re- 
spondent and  its  assignor  each  took  the  mortgage  and 
paid  valid  consideration  therefor  while  the  record  title 
was  clear.  The  mortgage  was  certainly  valid,  and  passed 
into  the  hands  of  an  innocent  purchaser  for  value.  Knowl- 
edge, if  any,  on  the  part  of  the  mortgagee,  prior  to  the 
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assignment,  that  a  third  party  had  an  equitable  lien 
against  the  premises,  would  not  affect  the  rights  of  re- 
spondent, who  had  no  notice,  actual  or  constructive,  of  the 
rights  of  third  parties.  See  Congregational  Church  Build- 
ing Society  v.  Scandinavian  Free  Church,  24  Wash.  433 
(64  Pac.  750).  We  are  satisfied  that  the  finding  and 
conclusion  of  the  lower  court  in  favor  of  the  priority  of 
respondent's  mortgage  are  in  accordance  with  law  and 
fact. 

The  validity  of  the  mortgage  to  the  Mason  Mortgage 
Loan  Company  is  attacked  on  the  ground  that  the  ac- 
knowledgment of  the  mortgagor  was  taken  before  a  notary 
public,  who  was  also  at  the  same  time  the  president  and 
chief  executive  officer  of  the  mortgagee  company,  and 
who  conducted  the  negotiations  leading  up  to  the  loan. 
The  mere  fact  that  the  notary  in  this  case  was  an  officer 
and  stockholder  in  the  corporation  to  whom  the  mort- 
gage was  executed  would  not  preclude  his  taking  the  ac- 
knowledgment of  the  mortgagor.  The  taking  of  an  ac- 
knowledgment by  a  notary  public  is  a  ministerial  act,  and 
may  be  performed  by  any  one  qualified  to  act  as  notary. 
Spokane  &  Idaho  Lumber  Co.  v.  Loy,  21  Wash.  501 
(58  Pac.  672)  ;  Nixon  v.  Post,  13  Wash.  181  (43  Pac. 
23) ;  People  for  use  of  Munson  v.  Bartels,  138  111.  322 
(27  K  E.  1091)  ;  Learned  v.  Riley,  14  Allen,  113;  Gib- 
son v.  Norway  Sowings  Bank,  69  Me.  582 ;  Stevenson  v. 
Brasher,  90  Ky.  23  (13  S.  W.  242) ;  1  Am.  &  Eng.  Enc 
Law  (2d  ed.),  pp.  485-487. 

Among  the  errors  assigned  is  the  permitting  of  the 
plaintiff  to  maintain  its  action  without  complying  with 
the  laws  of  this  state  relating  to  foreign  corporations, 
as  found  in  Bal.  Code,  §  4289,  and  Laws  1899,  p.  100, 
licensing  corporations,  and  inflicting  a  penalty  for  the 

37-32  WA8K. 
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unauthorized  transaction  of  business.  The  only  business 
appellant  did  in  this  state,  as  shown  by  the  record,  was 
to  purchase  this  mortgage,  which  was  sent  to  it  and  sold 
to  it  at  its  banking  house  in  Keene,  New  Hampshire. 
The  purchase  by  a  foreign  corporation  of  a  promissory 
note  or  a  mortgage  in  a  state,  with  no  purpose  of  doing 
any  other  act  there,  is  not  a  transaction  of  business  within 
the  meaning  of  the  statute  requiring  every  such  corpora- 
tion, before  transacting  business  in  the  state,  to  record 
a  certified  copy  of  its  articles  of  incorporation  and  ap- 
point an  agent  within  the  state  upon  whom  process  can 
be  served.  Commercial  Bank  v.  Sherman,  28  Ore.  573 
(43  Pac.  658,  52  Am.  St.  Rep.  811) ;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727  (5  Sup.  Ct  739). 

Appellant  claims  that  he  acquired  a  good  title  to  the 
lots  under  the  foreclosure  by  Whittier,  Fuller  &  Co.  of 
their  mechanic's  lien  thereon.  But  the  evidence  shows 
that  materials  were  not  furnished  for  use  in  the  building 
until  March  14,  1890,  while  respondent's  mortgage  had 
been  of  record  since  December  23,  188$.  It  is  true  the 
contract  for  furnishing  this  material  was  entered  into  in 
September,  1889,  but  the  date  of  the  actual  furnishing 
of  the  material  governs  the  inception  of  the  lien.  Hut- 
tig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  6  Wash.  122 
(32  Pac.  1073)  ;  Home  Savings  &  Loan  Ass'n  v.  Burton; 
20  Wash.  688  (56  Pac.  940).  Under  these  decisions  the 
lien  of  the  material  man  was  clearly  inferior  to  that  of  the 
mortgage. 

We  find  no  error  in  either  the  findings  or  conclusions 
of  the  trial  court,  and  the  judgment  is  accordingly  af- 
firmed. 


McMillan  v.  north  star  mining  co.  579 

Sept.  1903.]        Opinion  of  the  Court.— Hadley,  J. 
[No.  4507.     Decided  September  9,  1903.] 

Alex.  D.  McMillan,  Respondent,  v.  Nobth  Stab  Min- 
ing Company,  Appellant. 

MASTER    AND    8EBVANT — NEGLIGENCE    OF    MASTER ASSUMPTION    OF 

BISK. 

A  miner  injured  by  the  explosion  of  a  missed  blast,  left  in  a 
mine  by  contractors  who  had  done  work  there  for  defendant 
prior  to  such  miner's  employment,  cannot  be  held  to  have 
assumed  such  danger  as  a  risk  of  his  employment,  where  he  had 
no  knowledge  of  such  unezploded  blast  either  through  informa- 
tion from  others  or  by  personal  inspection. 

8AME  —  SAFE     PLACE     TO     WORK — UNBXPLODED     BLASTS  —  DUTY     OF 
MASTER. 

It  is  the  duty  of  a  mining  company,  although  it  has  let  a  con- 
tract for  tunneling,  to  keep  itself  advised  as  to  the  possibility  of 
missed  blasts,  so  as  to  be  in  a  position  to  warn  employees  subse- 
quently placed  at  work  in  the  tunnel  after  the  cessation  of  the 
contract  work. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  H.  Pratheb,  Judge.     Affirmed. 

Frank  T.  Pod,  for  appellant. 

Del  Cary  Smith  and  A.  J.  Laughon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hakley,  J. — Respondent  brought  this  suit  against  the 
appellant  to  recover  damages  for  injuries  received  while 
he  was  working  in  appellant's  mine.  A  tunnel  had  already 
been  driven  for  a  distance  of  more  than  two  hundred  feet 
by  others  who  had  worked  under  a  contract  with  appellant, 
but  who  had  quit  the  work.  Respondent  and  another  were 
employed  by  appellant  to  continue  work  in  this  tunnel. 
The  employment  was  made  by  appellant's  foreman,  who 
directed  where  the  work  should  be  done.     The  tunnel  had 
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the  appearance  of  having  been  well  cleaned  up  by  the 
former  workmen,  and  the  foreman  did  not  warn  the  re- 
spondent or  his  fellow  workman  of  any  hidden  danger. 
Neither  respondent  nor  his  associate  had  ever  before 
worked  in  the  tunnel,  and  neither  had  any  knowledge  of 
any  concealed  danger.  Respondent  was  directed  to  work  at 
the  face  of  the  tunnel,  and  his  companion  was  ordered  to 
work  upon  the  "drift",  a  short  distance  from  respondent 
They  began  work  in  the  afternoon,  and  continued  until  the 
morning  of  the  second  day  following.  Meanwhile  respond- 
ent had  exploded  several  blasts  at  the  face  of  the  tunnel, 
and  on  the  morning  above  mentioned  was  engaged  in 
"mucking  out".  A  loose  plank  floor  had  been  laid  upon  the 
bottom  of  the  tunnel,  near  the  face,  in  order  that  the  broken 
material  might  be  more  easily  shoveled.  The  face  hav- 
ing been  moved  forward  somewhat  by  the  work  of  re- 
spondent, he  was  about  preparing  to  move  this  floor  nearer 
to  the  face.  While  engaged  in  cleaning  and  smoothing 
the  bottom  of  the  tunnel  between  the  ends  of  the  planks 
and  the  face,  he  was  using  his  pick,  and  when  he  struck 
a  place  near  the  ends  of  the  planks  an  explosion  occurred, 
which  resulted  in  the  destruction  of  one  of  his  eyes  and 
in  permanent  injury  to  his  hearing.  He  alleged  in  his 
complaint  that  the  former  contractors  who  had  worked 
in  the  tunnel  for  the  appellant  had  used  certain  explosives 
for  blasting  purposes,  and  that  one  of  the  charges  had 
been  so  placed  that  it  failed  to  discharge,  and  was  left 
by  them  in  an  unsafe  and  dangerous  condition;  that  he 
had  neither  knowledge  nor  means  of  obtaining  knowledge 
of  such  dangerous  condition,  and  while  engaged  as  afore- 
said he  struck  said  unexploded  blast,  which  caused  said 
explosion.  He  further  alleges  that  his  injuries  were 
caused  by  the  negligence  of  appellant  in  failing  to  pro- 
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vide  a  safe  place  for  him  to  work,  and  that,  if  appellant 
had  used  ordinary  care  in  inspecting  the  tunnel  before 
ordering  him  to  work  therein,  the  unexploded  charge  would 
have  been  discovered,  but  that  it  wholly  neglected  to  ex- 
amine the  tunnel  after  the  explosion  of  blasts  to  ascertain 
if  all  blasts  had  been  exploded,  and  to  see  if  the  tunnel 
was  in  safe  condition  for  respondent  and  others  employed 
to  work  therein,  and  also  failed  to  warn  respondent  of 
such  dangerous  condition.  The  answer  denies  many  of  the 
material  allegations  of  the  complaint,  and  alleges  that  after 
the  said  contractors  ceased  to  work  in  the  mine,  and  before 
respondent  began  to  work  therein,  the  appellant,  through 
its  superintendent,  a  skilled  and  competent  miner,  thor- 
oughly examined  and  inspected  the  mine,  and  found  no 
missing  or  unexploded  blasts ;  that  said  inspector  did  not 
report  any  missing  blasts  or  any  other  danger  to  appellant, 
and  that  it  did  all  that  was  reasonably  required  of  it 
to  be  done  to  ascertain  the  condition  of  the  tunnel  before 
respondent  began  to  work  therein;  that  whatever  risks 
or  dangers  there  were  from  unexploded  blasts  were  inci- 
dents of  respondent's  employment,  and  were  assumed  by 
him;  that  respondent  knew  when  he  went  to  work  in  the 
tunnel  that  the  work  just  previously  done  therein  had 
been  done  by  said  contractors,  and  he  had  the  same  oppor- 
tunity for  knowing  of  the  risks  and  dangers  that  appel- 
lant had.  A  trial  was  had  before  a  jury,  and  at  the  con- 
clusion of  respondent's  testimony  the  appellant  challenged 
the  sufficiency  thereof,  and  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  for  appellant.  The  motion 
was  denied,  and  appellant  thereupon  rested  without  intro- 
ducing any  testimony.  The  cause  was  then  submitted  to 
the  jury  under  instructions  from  the  court,  and  a  verdict 
for  respondent  was  returned  in  the  sum  of  $3,380.     Ap- 
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pellant  moved  for  a  new  trial,  which  was  denied,  and  judg- 
ment was  entered  for  the  amount  of  the  verdict.  This 
appeal  is  from  that  judgment 

It  is  assigned  that  the  court  erred  in  not  granting  the 
motion  to  return  a  verdict  for  the  defendant.  It  is  ad- 
mitted by  the  appellant  that  the  master  must  use  reason- 
able care  to  provide  his  servant  with  a  reasonably  safe 
place  to  work,  under  all  the  circumstances  of  the  particu- 
lar case.  It  is  urged,  however,  that,  under  the  circum- 
stances of  this  case,  if  respondent  was  not  required  to  be 
his  own  inspector,  and  did  not  assume  the  risk,  then  it 
was  the  duty  of  the  appellant  to  carefully  inspect  the  tun- 
nel, but  that  respondent  must  establish  by  evidence  two 
things:  First,  that  the  appellant  did  not  carefully  inspect; 
and,  second,  that  if  such  inspection  had  been  made  the  mis- 
sing blast  would  have  been  discovered.  Respondent  was 
asked  the  following  question:  "Was  there  anything,  Mr. 
McMillan,  when  you  went  to  work  by  which  you  could  tell 
or  ascertain  if  there  were  any  missed  holes  or  unexploded 
blasts  in  the  tunnel,  or  any  part  of  it  ?"  To  which  he  an- 
swered "No."  From  the  fact  that  respondent  was  an  ex- 
perienced miner,  and  says,  in  effect,  that  nothing  appeared 
by  which  he  could  have  discovered  the  danger,  appel- 
lant reasons  that  its  own  superintendent,  also  an  exper- 
ienced miner,  could  not  have  made  the  discovery.  There 
was  no  direct  evidence  that  an  examination  was  not  in 
fact  made  by  appellant's  superintendent,  and  it  is  in- 
sisted that  the  burden  was  upon  the  respondent  to  show 
that  no  inspection  was  made.  It  is  contended  that,  as 
the  evidence  stood,  it  must  be  presumed  that  an  inspec- 
tion was  made;  that,  under  respondent's  own  testimony, 
such  inspection  could  not  have  revealed  the  hidden  dan- 
ger, and  that  appellant  has,  therefore,  neglected  no  duty 
in  the  premises,  since  it  is  not  claimed  that  it  had  actual 
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knowledge  of  the  danger.  It  seems  to  us  that  a  broader 
view  must  be  taken  of  appellant's  duty  toward  its  em- 
ployees. It  had  previously  let  a  contract  to  certain  per- 
sons to  do  specified  work  in  its  mine.  While  it  may 
have  contented  itself  with  the  belief  that  it  did  not 
need  to  be  represented  by  a  superintendent  while  that 
work  was  being  done  according  to  the  contract  specifica- 
tions, yet,  considering  the  hazardous  nature  of  the  min- 
ing occupation,  and  the  well-known  possibility  of  mis- 
sing blasts,  we  think  it  was  the  duty  of  appellant  to 
keep  itself  advised  in  that  particular  as  the  work  pro- 
gressed. If  a  trusted  representative,  stationed  at  the  mine 
for  that  purpose,  had  kept  watch  of  the  location  of  the 
different  charges,  and  of  the  conditions  following  the  vari- 
ous explosions,  it  is  not  improbable  that  the  missing  blasts 
would  have  been  discovered  at  the  time,  and  the  hidden 
danger  avoided.  Such  a  course  would  at  least  have  les- 
sened the  probability  of  carelessness  and  of  reckless  over- 
sight on  the  part  of  the  contractors,  and  might  have  led 
to  actual  knowledge  on  appellant's  part  of  the  missing 
blast  which  seems  to  have  caused  respondent's  injury.  If 
appellant  chose  for  the  time  being  to  turn  over  the  work 
in  its  mine  to  others,  knowing,  as  it  must  have  known, 
that  such  hidden  dangers,  by  oversight  and  lack  of  skill- 
fulness,  might  be  left  by  them  to  be  encountered  by  other 
employees  who  should  follow  them,  we  think  it  should  not 
be  heard  to  say  that  it  is  in  no  way  responsible  for  the  con- 
ditions. Such  persons  must  be  held  to  have  stood  in  the 
place  of  the  appellant  itself,  since  to  them  had  been  dele- 
gated the  authority  to  conduct  the  operations  in  the  mine 
for  the  time  being.  In  Shannon  v.  Consolidated,  etc., 
Mining  Co.,  24  Wash.  119  (64  Pac.  169),  this  court  held 
that  the  danger  from  an  unexploded  blast  is  not  such  as 
is  necessarily   incident   to  the   employment,   the   risk   of 
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which  must  he  assumed  by  the  miner.  In  some  cases,  it 
is  true,  the  miner  must  assume  the  risk — as,  for  instance, 
when  the  missing  charge  is  left  by  himself  or  with  his 
knowledge,  and  when  he  may  have  been  warned  by  others 
that  unexploded  charges  remain  in  the  vicinity  of  his 
work.  A  reasonable  degree  of  observation  and  care  is, 
of  course,  required  upon  the  part  of  the  miner,  to  the 
end  that  he  shall  not  negligently  contribute  to  his  own  in- 
jury, but,  when  he  has  no  knowledge  of  the  presence  of 
a  hidden  danger  placed  by  others,  he  should  not  be  re- 
quired to  assume  the  risk  thereof,  without  regard  to  the 
necessary  care  upon  his  own  part.  Dangers  arising  from 
a  missing  blast  cannot  be  classified  with  dangers  which 
are  incidental  to  nature's  hidden  forces,  and  which  cannot 
be  known  or  foreseen  by  human  prescience.  The  risk  of 
such  a  miner  must  often  assume,  from  the  nature  of  his 
occupation,  and  for  the  reason  that  no  degree  of  care  on 
the  part  of  the  master  can  in  some  instances  provide 
against  the  danger.  But  the  conditions  here  are  quite 
similar  to  those  in  Shannon  v.  Consolidated  etc.,  Mining 
Co.,  supra.  There  the  workmen  were  divided  into  shifts 
working  at  different  times,  each  shift  taking  its  turn.  By 
rule  established  by  custom  in  the  mine,  it  was  the  duty 
of  the  boss  of  the  off-going  shift  to  notify  the  on-coming 
shift  of  any  missed  blasts.  It  was  contended  that  that 
duty  was  neglected  by  the  boss  of  the  off-going  shift,  which 
left  the  work  just  before  the  on-coming  of  the  shift  which 
was  at  work  when  the  accident  occurred.  It  was  held 
that  the  duty  to  notify  the  on-coming  shift  of  the  missed 
blast  was  a  positive  duty  of  the  master,  and  that  such 
duty  having  been  delegated  to  the  boss  of  the  former 
shift  his  neglect  to  notify  the  next  one  was  the  neglect 
of  the  master.     So  in  the  case  at  bar  the  contractors  who 
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had  previously  conducted  operations  in  the  mine  sustained 
toward  appellant  and  the  workmen  who  succeeded  them 
the  relation  of  a  former  shift.  Having  no  other  delegated 
representative  for  that  purpose,  appellant  had,  in  law, 
delegated  to  them  the  duty  to  notify  others  of  the  loca- 
tion of  missed  blasts.  It  was  therefore  their  duty,  when 
they  left  the  work,  either  to  notify  appellant  or  the 
workmen  who  succeeded  them.  As  appellant's  delegated 
representatives,  their  failure  to  notify  it  cannot  be  urged 
as  an  excuse  for  lack  of  knowledge  on  its  part.  Appellant 
cites  Davis  v.  Trade  Dollar  Consolidated  Mining  Co.,  117 
Fed.  122  (54  C.  C.  A.  636),  as  supporting  the  conten- 
tion that  the  danger  from  a  missed  blast  is  one  incident 
to  the  work.  It  was  held  that  the  danger  in  that  case  was 
such,  but  it  will  be  observed  that  the  plaintiff  there  had 
been  informed  of  the  missed  blasts  before  he  began  work, 
and  the  doctrine  applied  in  that  case  is  in  harmony  with 
what  we  have  said  above.  We  therefore  think  sufficient 
evidence  had  appeared,  bearing  upon  the  question  of  ap- 
pellant's negligence,  to  call  for  the  submission  of  the  case 
to  the  jury,  and  that  the  motion  for  a  directed  verdict 
in  appellant's  favor  was  properly  denied. 

Appellant  rests  its  chief  contention  upon  the  questions 
involved  in  the  foregoing  discussion.  Errors  are  assigned 
upon  certain  instructions  of  the  court,  and  upon  the  re- 
fusal to  give  others  requested  by  the  appellant.  We  be- 
lieve, however,  that  the  charge  of  the  court,  taken  as  a 
whole,  fairly  covers  the  law  of  the  case  relating  to  ap- 
pellant's rights  in  the  premises,  and  we  believe  that  no 
prejudicial  error  is  shown  in  the  record.  The  judgment 
is  therefore  affirmed. 

Fuixerton,  C.  J.  and  Mount  and  Dunbar,  JJ.,  con- 
cur. 
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EMINENT    DOMAIN  —  APPROPRIATION    BY    ONE    CORPORATION     OF    PROP- 
ERTY OF  ANOTHER. 

Property  held  by  a  corporation,  even  though  actually  devoted 
to  a  public  use,  may  be  taken  for  a  public  use  by  another  corpo- 
ration having  the  right  of  eminent  domain,  provided  it  is  not 
taken  to  be  used  for  the  same  purpose  and  in  the  same  manner. 

SAME GRANT  OF  POWER  —  HOW  DETERMINED. 

The  power  of  a  corporation  to  take  lands  already  devoted  to  a 
public  use  cannot  be  presumed  simply  from  a  general  grant  of 
power  to  condemn,  but  must  be  given  either  in  express  terms  or 
by  necessary  implication. 

SAME BOOM    COMPANIES  —  RIGHT   TO   CONDEMN    PROPERTY. 

Bal.  Code,  §  4379,  which  requires  a  boom  company,  after  filing 
its  articles  of  incorporation,  to  file  with  the  secretary  of  state 
within  ninety  days  thereafter  "a  plat  of  survey  of  so  much  of  the 
shore  lines  of  the  waters  of  the  state  and  lands  contiguous  there- 
to" as  it  proposes  to  appropriate  for  its  corporate  purposes,  is  a 
grant,  by  necessary  implication,  of  the  power  of  selecting  the 
designated  location  by  condemnation  or  otherwise. 

SAME  —  RIGHT   NOT   AFFECTED  BY   PRIOR  TRESPASS. 

The  fact  that  a  boom  company  took  possession  of  lands  be- 
longing to  the  state  and  used  them  for  boom  purposes  before 
acquiring  any  right  thereto,  would  not  afreet  its  power  to  con- 
demn the  same  when  subsequently  sold  by  the  state  to  another 
boom  company,  when  the  latter  had  never  bw»u  in  actual  pos- 
session of  the  land  so  as  to  be  able  to  use  it  for  boom  purposes. 

SAME BAD   FAITH. 

The  fact  that  the  company  thereafter  extended  its  boom  works 
further  down  the  river  than  as  at  first  located  would  not  show 
such  bad  faith  as  to  affect  its  right  of  condemnation. 

SAME NECESSITY  FOB  TAKING WHAT  CONSTITUTES. 

The  "necessity"  required  to  be  shown  for  the  appropriation  of 
private  property  does  not  mean  an  absolute  and  unconditional 
necessity  as  determined  by  physical  causes,  but  a  reasonable  nec- 
essity under  the  circumstances  of  the  particular  case. 
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SAME  —  CONTESTANTS  FOB  SAME  LOCATION — PRIORITIES. 

Where  different  corporations  desire  the  same  location,  the 
one  that  is  prior  in  point  of  time  is  also  prior  in  point  of  right, 
and  the  first  location,  if  followed  by  construction,  operates  to 
secure  the  prior  right. 

Original  Application  for  Certiorari. 

Million  &  Houser,  for  petitioner: 

The  evidence  in  this  case  shows  that  there  are  abundant 
and  ample  facilities  for  boom  works  besides  the  particu- 
lar tract  occupied  by  the  petitioner.  The  testimony  dis- 
puting this  shows  that  it  is  simply  a  matter  of  conveni- 
ence or  economy  with  respondent  and  not  a  case  of  neces- 
sity recognized  by  the  law.  Appeal  of  Sharon  Railway,  17 
Atl.  234 ;  Union  Terminal  R.  R.  Co.  v.  K.  C.  Belt  Ry. 
Co.,  60  Pac.  541 ;  Barre  Ry.  Co.  v.  Monipelier  &  W.  R. 
R.  Co.,  17  Atl.  923.  It  is  unquestionably  the  law  that 
one  corporation  cannot  condemn  the  property  in  use  by 
another  for  the  same  purpose,  but  property  not  in  use 
nor  absolutely  necessary  to  the  enjoyment  of  the  franchise 
may  be  condemned  by  another  company  of  the  same  char- 
acter. Baltimore  &  0.  S.  W.  Ry.  Co.  r.  Board  of  Comrs, 
58  X.  E.  837 ;  In  re  Rocliester  Water  Conirs,  66  K  Y. 
413;  Morris  &  E.  R.  R.  Co.  v.  Central  R.  R.  Co.,  31  K 
J.  Law,  213;  In  re  New  York,  L.  &  W.  R.  R.  Co.,  99  N. 
Y.  13  (1  X.  E.  27)  ^Eastern  R.  R.  Co.  v.  Boston  &  M. 
Railroad,  111  Mass.  125  ;Grand  Rapids,  N.  &  L.  8.  R. 
R.  Co.  v.  Grand  Rapids  &  I.  R.  R.  Co.,  35  Mich.  265 ; 
Peoria,  P.  &  J.  R.  R.  Co.  v.  Peoria  &  8.  R.  R.  Co.,  66 
111.  174 ;  North  Carolina  &  R.  &  D.  R.  R.  Co.  v.  Carolina 
Cent.  Ry.  Co.,  83  «ST.  C.  489  ^Wheeling  Bridge  Co.  v. 
Wheeling  &  Belmont  Bridge  Co.,  34  W.  Va.  155.  Mere 
priority  of  acquisition  gives  no  exclusive  right,  except 
in  so  far  as  the  condemnation  trenches  upon  the  fixed 
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necessities  of  the  other  franchise.     East  St.  Louis  Con. 
Ry.  Co.  v.  East  St.  Louis  Union  Ry.  Co.,  108  111.  265 ; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Chicago  &  W.  I.  R.  R.  Co., 
97  111.  506.     The  rights  of  prior  occupation  cannot  be  di- 
vested by  a  rival  corporation  either  by  purchase  or  con- 
demnation.    Union  Terminal  R.  R.  Co.  v.  Kansas  City 
Belt  Ry.  Co.,  60  Pac.  541  \Sioux  City  R.  R.  Co.  v.  C.  M. 
&  St.  P.  Ry.,  27  Fed.  770.    The  rule  of  the  greater  neces- 
sity does  not  apply  to  property  actually  in  use  and  occu- 
pied by  a  corporation  in  the  same  business  as  that  of  the 
company  seeking  to  obtain  possession  by  virtue  of  pur- 
chase or  condemnation,  as  we  have  already  seen.     The  re- 
spondent having  purchased  land  already  in  use  by  another 
corporation,  acquired  no  rights  of  possession  therein  on 
the  ground  of  its  public  necessity  under  its  franchise. 
Scranton  Gas  &  Water  Co.  v.  Northern  Coal  &  Iron  Co., 
192  Pa.  St.  80 ;  St.  Louis,  H.  &  K.  C.  Ry.  Co.  v.  Hanni- 
bal Union  Depot  Co.,  28  S.  W.  483 ;  Butte,  A.  &  P.  Ry. 
Co.  v.  Montana  U.  Ry.  Co.,  41  Pac.  232   (31  L.  R  A. 
298);  Appeal  of  Sharon  Railway,  17  Atl.   234;  Barre 
Ry.  Co.  v.  Montpelier  &  W.  R.  R.  Co.,  17  Atl.  923.    Con- 
ceding for  the  sake  of  argument  that  petitioner  was  tech- 
nically a  tresspasser  as  against  the  state,  we  have  already 
seen  that  the  liabilities  which  attach  to  an  ordinary  case 
of  trespass  do  not  apply  to  a  corporation  seeking  to  con- 
demn property  already  reduced  to  its  possession  and  de- 
voted to  public  utilities  under  its  franchise.     As  further 
supporting  the  above  proposition  see:     Searl  v.  School 
District,  133  IT.  S.  564  (33  L.  ed.  740)  ;  Cory  v.  Chicago, 
B.  &  K.  C.  Ry.  Co.,  100  Mo.  292  (13  S.  W.  348)  ;  State 
ex  rel.  Moody  v.  Jacksonville,  etc.,  R.  R.  Co.,  20  Fla.  649 ; 
Toledo,  etc.,  Ry.  Co.  v.  Dunlap,  47  Mich.  456.    But  what- 
ever petitioner's  possession  may  have  been  as  between  it 
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and  the  state,  respondent  did  not  acquire  the  power  of 
confiscation  by  virtue  of  its  purchase.  It  is  not  in  a  posi- 
tion to  raise  the  question. 

Elihu  R.  Sherman,  for  respondent: 

One  company  cannot  condemn  franchises  and  property 
of  another  for  the  same  purpose,  except  that  portion  not 
in  use  or  not  necessary  for  the  exercise  of  its  franchise, 
unless  that  right  is  expressly  given  by  the  statute.  Ap- 
peal of  Sharon  Ry.  Co.,  9  Am.  St  Kep.  137 ;  Lake  Erie 
&  W.  R.  R.  Co.  v.  Seneca  County,  57  Fed.  945 ;  State  v. 
Paterson,  39  Atl.  680;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
New  York,  C.  &  St.  L.  Ry.  Co.,  8  Fed.  858 ;  Contra  Costa 
R.  R.  Co.  v.  Moss,  23  Cal.  323.  Here  the  property  is  not 
in  use  by  respondent  but  it  is  necessary  to  the  purposes 
of  respondent  and  would  have  been  used  by  it  had  it  not 
been  kept  out  of  possession  by  petitioner.  Authority  given 
in  general  terms  is  not  sufficient  to  authorize  the  taking, 
for  an  inconsistent  use,  of  property  already  devoted  to 
a  public  use.  9  Am.  St  Kep.,  notes  on  pp.  142-143 ;  Louis- 
ville &  N.  Ry.  Co.  v.  Whitley  County  Court,  44  Am.  St 
Rep.  220 ;  Oregon  Cascade  Ry.  Co.  v.  Baily,  3  Ore.  164 ; 
Eastern  Ry.  Co.  v.  Boston  &  Maine  Ry.  Co.,  15  Am.  Rep. 
18 ;  City  Council  of  Augusta  v.  Georgia  R.  R.  &  Banking 
Co.,  26  S.  E.  499 ;  Little  Nestucca  Road  Co.  v.  Tillamook 
County,  31  Ore.  1.  In  this  state  no  right  is  given  by  stat- 
ute to  one  company  to  condemn  the  property  of  another 
company  having  the  right  of  eminent  domain.  Even 
where  the  right  to  condemn  property  of  another  corpora- 
tion is  given  by  statute,  it  must  be  shown  that  the  public 
use  to  which  the  property  is  to  be  devoted  is  more  neces- 
sary. Butte  Ry.  Co.  v.  Montana  Union  Ry.  Co.,  41  Pac. 
232  (31  L.  K.  A.  298).     In  the  present  case  there  is  no 
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showing  of  greater  necessity  by  the  petitioner.  Hie  use 
to  which  the  properly  will  be  devoted  is  the  same  whether 
petitioner  or  respondent  owns  the  land.  The  public  will 
be  as  well  served  by  respondent  as  by  petitioner.  And  to 
warrant  the  taking  of  property  already  devoted  to  public 
use,  it  is  essential  that  the  new  use  be  a  different  use. 
East  St.  Louis  Con.  By.  Co.  v.  East  St.  Louis  Union  By. 
Co.,  108  111.  265 ;  Lake  Shore  &  M.  S.  By.  Co.  v.  Chicago 
&  W.  I.  B.  B.  Co.,  97  111.  506;  Chicago  &  N.  W.  By. 
Co.  v.  Chicago  &  E.  B.  B.  Co.,  112  111.  589.  If  this  is 
allowed  as  recited  in  the  opinion  of  the  court  in  In  re  N. 
Y.,  L.  &  W.  B.  B.  Co.,  99  N.  Y.  23,  this  evil  would  result: 
A  corporation  (No.  1)  having  the  right  of  eminent  do- 
main takes  land  from  a  similar  corporation  (No.  2)  hav- 
ing the  same  right ;  No.  2  thereupon  proceeds  to  condemn 
it  for  its  own  use,  and  No.  1  retaliates  and  so  the  absurd 
process  goes  on.  The  necessity  must  arise  out  of  the  na- 
ture of  things  itself  and  must  not  be  created  by  the  com- 
pany seeking  the  appropriation  for  the  sake  of  conveni- 
ence or  economy,  and  the  necessity  cannot  override  the 
real  necessities  of  the  respondent  corporation.  Appeal  of 
Sharon  By.  Co.,  9  Am.  St.  Rep.  135 ;  Appeal  of  Pitts- 
burgh Junction  B.  B.  Co.,  9  Am.  St.  Rep.  128  ;Lake 
Shore  &  M.  S.  By.  Co.  v.  New  York,  C.  &  St.  L.  By.  Co., 
8  Fed.  858 ;  St  Louis,  H.  &  K.  C.  By.  Co.  v.  Hannibal 
Union  Depot  Co.,  28  S.  W.  485.  But  the  main  proposi- 
tion involved  in  this  case  is  that  even  if  priority  of  loca- 
tion and  occupation  give  priority  of  right,  it  can  only  be 
where  they  are  made  for  the  express  purpose  of  securing 
a  permanent  right.  The  possession  and  occupation  must 
be  lawful.  A  company  in  possession  adversely  or  as  li- 
censee cannot  thereby  predicate  any  right  from  its  priority. 
Minneapolis  &  St.  L.  By.  Co.  v.  Minneapolis  Western 
By.  Co.,  63  N.  W.  1035. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  is  an  application  for  a  writ  of  cer- 
tiorari to  review  the  judgment  of  the  superior  court  of 
Skagit  county  dismissing  the  petition  of  the  Samish  River 
Boom  Company  to  condemn  certain  lands  situate  at  or 
near  the  mouth  of  the  Samish  river,  in  said  county.  The 
sufficiency  of  the  petition  is  not  questioned.  It  is  in  form 
and  substance  the  usual  petition  in  condemnation  cases 
with  the  additional  allegation  that  the  petitioner  is,  and 
for  a  long  time  has  been,  in  possession  of  and  using  the 
lands  therein  mentioned  for  booming  purposes.  The  re- 
spondent answered,  denying  the  right  and  the  necessity 
of  condemnation,  and  alleging,  in  substance,  that  it  pur- 
chased the  land  in  controversy  from  the  state  of  Washing- 
ton for  booming  purposes,  that  the  possession  of  petitioner 
was  illegal  and  adverse,  that  the  petitioner  was  estopped 
by  its  conduct  from  claiming  the  right  of  a  condemnor, 
and  that  respondent  would  have  used  the  lands  in  question 
for  booming  purposes  had  it  not  been  kept  out  of  possession 
of  the  same  by  petitioner.  After  hearing  and  considering 
the  testimony  introduced  by  the  respective  parties,  the 
court  denied  the  right  of  the  petitioner  to  condemn  the 
lands  described  in  the  petition,  refused  "to  call  a  jury  to 
assess  the  compensation  and  damages  to  the  respondent  for 
appropriating  such  property,"  and  dismissed  the  petition 
at  the  cost  of  petitioner.  The  petitioner  thereupon  appeal- 
ed to  this  court,  but  the  appeal  was  dismissed  on  the  ground 
that  the  order  of  the  court  refusing  to  call  a  jury  was  not 
reviewable  by  appeal. 

The  petitioner,  Samish  River  Boom  Company,  was 
organized  and  incorporated  as  a  boom  company  on  March 
13,  1900,  under  laws  of  this  state  relating  to  the  organiza- 
tion, management,  and  control  of  such  companies;  and, 
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within  ninety  days  after  filing  its  articles  of  incorpora- 
tion, it  filed  in  the  office  of  the  secretary  of  state  a  plat  or 
survey  of  so  much  of  the  shore  line  of  the  waters  of  the 
state,  and  lands  contiguous  thereto,  as  it  proposed  to  ap- 
propriate for  booming  purposes.  Ever  since  the  incorpora- 
tion, the  petitioner  has  been  doing  business  as  a  boom  com- 
pany on  the  Samish  river,  and  the  evidence  shows  that  it 
handled  about  20,000,000  feet  of  timber  products  during 
the  year  1901.  Its  appliances  for  holding,  sorting,  and 
rafting  logs  are  located  partly  on  tide  lands  on  the  north 
side  of  the  river,  and  extend  up  from  the  mouth  of  the 
stream  about  6,000  feet.  It  is  this  strip  of  land,  said  to 
contain  about  fourteen  acres,  that  petitioner  seeks  to  con- 
demn. The  respondent  was  organized  as  a  boom  company 
under  the  laws  of  this  state  on  or  about  March  13,  1901. 
Its  articles  of  incorporation  and  its  plat  or  survey  of  ap- 
propriation were  duly  filed,  but  it  has  done  no  business  as 
a  boom  company  at  any  time  since  its  organization.  At 
the  time  the  respondent  was  incorporated,  the  petitioner, 
as  we  have  already  said,  was,  and  ever  since  has  been,  in 
possession  of  the  land  in  question,  and  using  it  in  the 
prosecution  of  its  corporate  business;  but  the  land  itself, 
being  tide  land,  originally  belonged  to  the  state.  On  May 
23,  1901,  the  respondent  purchased  from  the  state  a  large 
tract  of  tide  land,  part  of  which  lies  on  the  south  and 
the  remainder  on  the  north  shore  line  of  Samish  river,  and 
includes  the  strip  of  land  occupied  by  the  boomworks  of 
the  petitioner.  It  also  appears  from  the  evidence  that  the 
south  shore  line  of  the  river  and  the  north  shore  line  not 
occupied  by  the  petitioner,  as  well  as  the  tide  lands  at  the 
mouth  of  the  river,  are  unoccupied ;  and,  according  to  the 
testimony  of  a  witness  for  the  petitioner,  who  had  been 
engaged  in  the  logging  business  on  Samish  river  both  be- 
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fore  and  since  the  incorporation  of  petitioner,  the  south 
side  of  the  river  is  also  available  for  booming  purposes. 
One  of  the  officers  of  the  respondent  company  testifies  that 
there  are  more  tide  lands  on  the  south  side  of  the  river 
than  on  the  north,  but  they  are  shallower  (that  is,  the 
water  is  not  so  deep  when  the  tide  is  in)  ;  that  there  would 
be  plenty  of  room  for  a  boom  in  width,  but  not  in  depth, 
and  that  logB  could  not  be  handled  there  on  account  of  sand 
bars  in  the  river;  that  it  was  the  intention  of  respondent 
when  it  purchased  the  tide  land  to  utilize  6,000  feet  or 
more  on  the  north  side  of  the  river  by  catching,  booming, 
and  rafting  logs ;  that  the  object  in  buying  on  both  sides 
of  the  river  was  to  regulate  the  passage  there  so  that  the 
respondent  would  not  be  interfered  with  by  constant  suits 
for  interrupting  navigation,  and  for  the  purpose  of  storing 
logs  or  shingle  bolts  in  case  they  came  down;  and  that 
its  rights  would  be  destroyed  by  the  taking  of  this  land 
by  petitioner. 

Our  statutes  authorize  the  incorporation  of  boom  com- 
panies, and  prescribe  their  powers  and  duties.  They  have 
power  to  acquire  and  'hold,  by  lease  or  purchase,  and 
to  use  and  transfer,  all  such  properly  as  shall  be  necessary 
for  carrying  on  the  business  of  such  corporations.  They 
also  have  the  right  to  appropriate  land,  shore  rights,  and 
other  property  necessary  for  corporate  purposes  whenever 
they  are  unable  to  agree  with  the  owners  of  the  same  as 
to  the  amount  of  compensation  to  be  paid  therefor,  and 
such  compensation  may  be  assessed  and  determined  and 
the  appropriation  made  in  the  manner  provided  by  law 
for  the  appropriation  of  private  property  by  railways. 
Bal.  Code,  §  4378.  It  was  the  duty  of  the  superior  court, 
under  our  statute  relating  to  eminent  domain,  at  the  pre- 
liminary hearing  of  the  petition,  to  direct  the  sheriff  to 

38-32  wash. 
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summon  a  jury  to  assess  the  damages  which  would  result 
to  the  respondent  by  reason  of  the  appropriation  and  use 
of  the  land  described  in  the  petition,  if  there  was  satisfac- 
tory proof  (1)  that  the  respondent  had  been  duly  served 
with  the  prescribed  notice;  (2)  that  the  contemplated  use 
for  which  this  tide  or  shore  land  is  sought  to  be  appro- 
priated is  really  a  public  use;  and  (3)  that  the  prop- 
erty sought  to  be  appropriated  is  required  and  necessary 
for  the  purposes  of  petitioner's  enterprise.  BaL  Code, 
§  5640.  It  is  not  claimed  that  any  party  interested  in 
this  land  was  not  served  with  notice  of  the  hearing  of  the 
petition,  or  that  the  contemplated  use  for  which  the  land 
is  sought  to  be  appropriated  is  not  a  public  use.  The  re- 
spondent was  represented  by  counsel  at  the  hearing,  and 
testimony  was  given  in  its  behalf;  and  the  proof,  we  think, 
shows  beyond  question  that  the  "contemplated  use"  is  a 
public  one.  And  whether  the  learned  judge,  in  denying 
petitioner's  request  for  a  jury  to  assess  respondent's  dam- 
ages, proceeded  upon  the  theory  that  the  evidence  failed 
to  establish  a  necessity  for  the  proposed  appropriation, 
is  not  disclosed  by  the  record.  It  seems,  however,  to  be 
understood  by  counsel  for  petitioner  that  the  ruling  of 
the  court  "was  based  on  the  theory  that  one  corporation 
cannot  condemn  the  property  of  another  corporation  of 
like  character,  to  be  used  for  like  purposes."  And  if  the 
decision  of  the  court  was  in  fact  founded  on  such  theory, 
it  was  laboring  under  a  misconception  of  the  law  appli- 
cable to  cases  of  this  character,  as  we  understand  it  The 
power  to  take  private  property  for  public  use  is  one  of 
the  recognized  powers  of  sovereignty,  and  is  inherent 
in  the  state.  It  is  a  power  recognized,  but  not  granted,  by 
the  constitution.  Mills,  Eminent  Domain,  §  1 ;  Lake  Shore 
&  M.  8.  Ry.  Co.  v.  Chicago  &  W.  I.  R.  R.  Co.,  97  I1L  506. 
The  right  to  determine  under  what  circumstances  and  to 
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what  extent  that  power  may  be  exercised,  and  to  provide 
the  manner  of  its  exercise,  is  vested  exclusively  in  the  leg- 
islature. Lake  Shore,  etc.,  Ry.  Co.  v.  Railroad  Co., 
supra;  Mills,  Eminent  Domain,  §  11.  And  that  the  legis- 
lature never  intended  that  property  owned  by  a  corpora- 
tion should,  merely  by  reason  of  such  ownership,  be  ex- 
empt from  appropriation  under  the  law  of  eminent  do- 
main, is  evident  from  the  fact  that,  in  prescribing  the 
mode  of  procedure  in  condemnation  proceedings,  it  pro- 
vided the  manner  of  serving  corporations,  as  well  as  indi- 
viduals, with  notice  of  the  time  when  and  the  place  where 
the  petition  will  be  presented  to  the  court.  Bal.  Code, 
§  5638.  Moreover,  the  constitution  of  the  state  clearly 
recognizes  the  power  of  the  legislature  to  authorize  the 
taking  of  the  property  of  private  corporations  for  public 
use,  for  it  expressly  provides  that  "the  exercise  of  the 
right  of  eminent  domain  shall  never  be  so  abridged  or  con- 
strued as  to  prevent  the  legislature  from  taking  the  prop- 
erty and  franchises  of  incorporated  companies  and  sub- 
jecting them  to  public  use  the  same  as  the  property  of  indi- 
viduals." Constitution,  art.  12,  §  10.  There  can  be  no 
doubt  that  property  held  by  a  corporation  simply  as  a 
proprietor  may  be  taken  for  public  use  by  another  cor- 
poration having  the  right  of  eminent,  domain.  And  even 
property  actually  devoted  to  public  use  is  still  subject  to 
the  power  of  eminent  domain,  except  that  "it  cannot  be 
taken  to  be  used  for  the  same  purpose  in  the  same  man- 
ner," as  that  would  amount  simply  to  a  taking  of  property 
from  one  and  giving  it  to  another,  without  any  benefit  or 
advantage  whatever  to  the  public — an  act  which  the  legis- 
lature is  powerless  to  authorize.  Lewis,  Eminent  Do- 
main (2d  ed.),  §  276;  Lake  Shore,  etc.,  Co.  v.  Railroad 
Co.,  supra. 
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But  while  it  is  true  that  the  state  has  power  to  delegate 
to  corporations  the  right  to  take  property  for  public  use 
which  has  already  been  appropriated  to  such  use,  subject 
to  the  qualification  above  noted,  yet  the  right  to  take  prop- 
erty already  devoted  to  and  in  public  use  must  be  given 
either  in  express  terms  or  by  necessary  implication,  and 
will  not  be  presumed  simply  from  a  general  grant  of 
power  to  condemn.  Lewis,  Eminent  Domain  (2d  e<L), 
§  276,  and  cases  cited;  Thompson,  Corporations,  §  5619. 
This  doctrine  is  invoked  by  counsel  for  the  respondent  in 
support  of  the  ruling  of  the  court  below,  and  it  is  argued 
that  the  shore  lands  in  question  cannot  be  taken  for  use 
of  petitioner,  for  the  reason  that  in  this  state  no  right  is 
given  by  statute  to  one  company  to  condemn  the  property 
of  another  company  having  the  right  of  eminent  domain. 
It  is  also  asserted  on  behalf  of  the  respondent  that  "in  this 
case  the  condemnation  would  devote  the  property  to  iden- 
tically the  same  use  as  the  owner  has  already  devoted  it, 
and  would  simply  be  a  change  of  ownership,  and  con- 
demnation should  never  be  allowed  for  this  purpose  alone." 
But  we  are  unable  to  accept  these  propositions  as  strictly 
correct  in  point  of  fact  We  have  hereinbefore  endeavored 
to  show  that,  under  our  law  of  eminent  domain,  property 
held  or  owned  by  a#  corporation,  and  not  actually  devoted 
to  public  use,  may  be  taken  by  another  corporation  having 
the  right  to  condemn  private  property.  And  in  our  judg- 
ment no  valid  reason  could  be  given  why  such  should  not 
be  the  law.  It  appears  clear  to  us  that  a  contrary  conclu- 
sion must,  of  necessity,  be  b&sed  on  the  fallacious  and  un- 
warranted assumption  that  the  mere  property  of  a  corpo- 
ration is  held  by  a  more  stable  and  sacred  tenure  than  that 
of  a  natural  person.  The  property  of  a  corporation  is,  in 
one  sense,  private  property,  and,  as  such,  it  is  subject  to 
taxation,  and  may  be  taken  on  execution  in  payment  of 
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corporate  debts.  But  the  public  may  have  such  an  interest 
in  the  use,  in  a  particular  manner,  of  the  property  of  one 
corporation,  as  will  prevent  another  corporation  from  tak- 
ing it  by  condemnation  for  the  same  use  in  the  same  way. 
It  is  admitted  that  the  respondent  is  not  using  and  has 
not  used  the  land  in  dispute  for  corporate  purposes,  and  it 
would  therefore  seem  to  follow  that  if  it  has,  as  it  claims, 
devoted  it  to  public  use,  it  has  done  so  simply  by  properly 
filing  its  articles  of  incorporation  and  its  plat  or  map  of 
appropriation,  with  the  intention  of  thereafter  using  it  for 
the  purposes  of  its  business.  But  if  it  be  true  that  those 
acts  and  that  intention  constituted  an  appropriation  of 
the  property  to  public  use  by  the  respondent,  it  must  also 
be  true  that  like  acts  and  a  like  intention  on  the  part  of 
the  petitioner  would  have  a  like  effect;  and  therefore  the 
argument  on  behalf  of  the  respondent,  based  on  the  above 
mentioned  acts,  is  equally  as  forceful  in  favor  of  the  peti- 
tioner. At  the  time  these  corporations  filed  their  re- 
spective plats,  neither  of  them  was  the  owner  of  the  tide 
lands  described  therein;  but  the  petitioner  proceeded  at 
onoe,  by  the  tacit  consent,  or  at  least  by  the  sufferance,  of 
the  state,  to  erect  its  boomworks  in  and  adjacent  to  the 
river,  where  it  has  ever  since  performed  the  functions  of 
a  boom  company  in  accordance  with  its  franchise.  It  thus 
appears  that  these  premises  were  practically  appropriated 
to  public  use  by  the  petitioner  some  time  before  the  re- 
spondent was  incorporated,  and  consequently  before  it  was 
entitled  to  the  rights  and  privileges  of  a  boom  company  on 
Samish  river.  After  the  petitioner  had  organized  and  filed 
its  articles  of  incorporation,  it  became  its  duty  to  file  with 
the  secretary  of  state,  within  ninety  days  thereafter  "a 
plat  or  survey  of  so  much  of  the  shore  lines  of  the  waters 
of  the  state  and  lands  contiguous  thereto"  as  it  proposed  to 
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appropriate  for  its  corporate  purposes.  Bal.  Code,  §  4379. 
And  by  requiring  the  petitioner  to  make  and  file  such  plat 
the  legislature,  by  necessary  implication,  granted  it  the 
privilege  of  selecting  the  location  designated  therein.  It 
is  true,  petitioner  did  not  perfect  absolutely  its  right  to 
occupy  the  lands  it  seeks  to  condemn  by  leasing  or  paying 
therefor  before  it  took  possession;  but  that  was  a  matter 
of  no  concern  to  the  respondent,  prior  to  the  time  it  be- 
came the  purchaser  thereof.  Boom  companies  are  organ- 
izations of  a  peculiar  character.  Their  operations  are  nec- 
essarily restricted  to  the  "waters  of  the  state,"  and  in  some 
cases  to  a  particular  river  or  stream.  But  they  certainly 
have  as  much  discretion  in  selecting  the  location  of  their 
works  as  other  corporations  have,  which  have  been  given 
the  right  to  exercise  the  power  of  eminent  domain.  And 
where  such  discretion  is  exercised  in  good  faith  by  a  cor- 
poration desiring  to  condemn  land,  it  is  generally  held 
that  it  will  not  be  interfered  with  by  the  courts.  10  Am. 
&  Eng.  Enc.  Law  (2d  ed.),  p.  1057,  and  cases  cited. 

It  seems  to  be  claimed,  however,  by  respondent,  that 
the  fact  that  the  petitioner  has  extended  its  works  further 
down  the  river  than  they  were  at  first  is  evidence  of  bad 
faith  on  its  part.  But  we  are  of  the  opinion  that  that  fact 
is  not  sufficient  to  establish  bad  faith,  unless  we  concede — 
which  we  do  not — that  petitioner  had  no  discretion  what- 
ever in  the  matter  of  selecting  the  location  of  its  business. 
It  is  evident  that,  if  the  petitioner  is  entitled  to  any  ben- 
efits or  privileges  at  all  by  virtue  of  its  franchise,  it  has 
at  least  the  right  to  place  the  necessary  appliances  and  to 
carry  on  its  business,  if  practicable,  in  and  on  the  Samish 
river  (a  part  of  the  navigable  waters  of  the  state),  with- 
out paying  any  one  for  such  privilege.  Of  course,  the 
state  did  not  attempt  to  sell  the  water  flowing  in  the  river, 
or  the  land  covered  by  it,  and  the  respondent  does  not  claim 
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to  be  the  owner  of  either.  It  is,  as  we  have  seen,  only 
certain  shore  lands  that  are  here  in  controversy;  and  the 
question  is  whether  the  petitioner,  on  payment  of  a  just 
compensation  to  the  owner,  may  appropriate  the  premises 
for  the  purposes  of  its  business  as  a  boom  company.  It 
undoubtedly  has  the  right  to  exercise  the  power  of  eminent 
domain,  for  that  right  was  expressly  delegated  to  it  by  the 
legislature.  And  the  question  whether  a  corporation  hav- 
ing the  power  to  condemn  lands  is  authorized  by  our  law 
of  eminent  domain  to  appropriate  the  property  of  another 
corporation  which  had  already  been  devoted  to  public  pur- 
poses was  considered  by  this  court  in  the  recent  case  of 
Seattle  &  M.  R.  R.  Co.  v.  Bellingham  Bay  &  E.  R.  R. 
Co.,  29  Wash.  491  (69  Pac.  1107).  In  that  case  the  Bel- 
lingham Bay  &  Eastern  Railroad  Company  sought  to  con- 
demn for  its  use  as  a  right  of  way  certain  tide  lands  in 
front  of  the  city  of  Fairhaven,  owned  by  the  Seattle  & 
Montana  Railroad  Company.  It  appeared  that  the  last- 
named  company  had  purchased  a  larger  tract  of  tide  lands 
than  it  required  for  corporate  purposes,  and  that  it  subse- 
quently sold  several  parcels  thereof  for  private  purposes. 
It,  however,  reserved  a  strip  100  feet  wide  for  its  right 
of  way.  At  the  time  of  the  hearing  of  the  petition  for 
condemnation  it  appeared  that  the  Seattle  &  Montana 
Railroad  Company  had  constructed  only  two  spurs  on  this 
reservation,  for  trackage  purposes,  in  connection  with  its 
station ;  but  the  proof  tended  to  show  that  it  contemplated 
the  construction  of  at  least  four  tracks  thereon,  and  that 
it  intended  to  construct  them  immediately.  It  was  urged 
as  a  defense  to  the  condemnation  proceedings,  as  it  is  here, 
that  the  property  sought  to  be  appropriated  was  already  de- 
voted to  public  use,  and  therefore  was  not  subject  to  be 
taken  for  another  use  of  like  nature.     But  the  trial  court 
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concluded  that  the  premises  in  question  were  subject  to 
condemnation  by  the  petitioner,  and  this  court,  after  a 
careful  consideration  of  our  statutes  and  numerous  deci- 
sions of  other  courts,  affirmed  the  judgment  And  in  the 
course  of  the  opinion  we  said : 

"But  the  general  rule  maintained  by  the  petitioner  [for 
a  writ  of  review],  and  the  authorities  supporting  the  same, 
is  not  so  applied  as  to  prevent  one  railroad  from  taking  the 
property  which  is  not  in  use  for  railroad  purposes,  and 
not  necessary  for  the  corporate  franchises.  " 

Some  of  the  leading  cases  were  there  reviewed  and 
quoted  from,  and  we  are  fully  satisfied  with  that  decision. 
Among  other  cases  announcing  the  same  doctrine,  and  not 
specifically  referred  to  in  that  opinion,  is  that  of  Butte,  A. 
&  P.  By.  Co.  r.  Montana  U.  By.  Co.,  16  Mont.  504  (41 
Pac.  232,  31  L.  R.  A.  298,  50  Am.  St.  Rep.  508),  in 
which  the  question  under  consideration  is  ably  and  elabo- 
rately discussed  by  the  supreme  court  of  Montana. 

It  is  further  contended  by  the  respondent  that  the  peti- 
tioner has  not  in  this  instance  shown  any  necessity  for  the 
taking  of  the  particular  lands  which  it  seeks  to  appro- 
priate, as  it  appears  that  there  is  other  land  available,  al- 
though perhaps  not  so  convenient  for  its  purposes,  and  it 
is  argued  that  the  mere  matter  of  convenience  cannot  be 
considered.  It  is  true  that  the  petitioner  cannot  condemn 
this  property  in  the  absence  of  any  necessity  therefor.  But 
the  word  "necessity,"  as  used  in  the  statute,  "does  not 
mean  an  absolute  and  unconditional  necessity,  as  deter- 
mined by  physical  causes,  but  a  reasonable  necessity,  under 
the  circumstances  of  the  particular  case,  dependent  upon 
the  practicability  of  another  route  [here  another  location], 
considered  in  connection  with  the  relative  cost  to  one,  and 
probable  injury  to  the  other.'1  Mobile  &  O.  B.  B.  Co.  v. 
Alabama  M.  By.  Co.,  87  Ala.  508  (6  South.  406),  cited 
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and  approved  in  Seattle,  etc.,  R.  R.  Co.  v.  Bellingham 
Bay,  etc.,  R.  R.  Co.,  supra.  Another  learned  court  states 
the  rule  as  follows : 

"It  may  be  observed  generally  that  'necessary/  in  this 
connection,  does  not  mean  an  absolute  or  indispensable  ne- 
cessity, but  reasonable,  requisite,  and  proper  for  the  ac- 
complishment of  the  end  in  view,  under  the  particular 
circumstances  of  the  case."  Bvite,  A.  £  P.  Ry.  Co.  v. 
Montana  U.  Ry.  Co.,  supra. 

"It  is  not  a  question  whether  there  is  other  land  to  be 
had  that  is  equally  available,  but  the  question  is  whether 
the  land  sought  is  needed  for  the  construction  of  the  pub- 
lic work."  Postal  Tel.,  etc.,  Co.  v.  Oregon  Short  Line  R. 
R.  Co.,  23  Utah,  474  (65  Pac.  735)  ;  10  Am.  &  Eng.  Enc. 
Law  (2ded.),  pp.  1057-8. 

We  think  that,  upon  the  facts  and  circumstances  appear- 
ing in  the  case,  the  petitioner  has  shown  a  "reasonable" 
necessity  for  the  condemnation  of  the  land  it  seeks  to  ap- 
propriate. If,  as  respondent  suggests,  it  would  have  been 
equally  as  convenient  for  petitioner  to  have  selected  some 
other  place  of  business  in  the  first  instance,  why  may  not 
the  respondent  now  select,  without  special  inconvenience, 
some  other  location  for  its  business?  It  is  evident  that 
both  of  these  corporations  cannot  carry  on  their  corpo- 
rate business  at  the  same  place  at  the  same  time.  Both 
of  them  desire  the  same  location,  and  in  such  cases  the 
following  is  said  to  be  the  rule : 

"When  different  corporations  desire  the  same  location, 
the  one  that  is  prior  in  point  of  time  is  also  prior  in  point 
of  right,  and  the  first  location,  if  followed  by  construction, 
operates  to  secure  the  prior  right."  Mills,  Eminent  Do- 
main (2d  cd.),  §47. 

It  is  contended,  however,  by  the  respondent,  that,  even  if 
priority  of  location  and  occupation  give  priority  of  right, 
it  can  only  be  where  they  are  made  for  the  express  pur- 
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pose  of  securing  a  permanent  right;  that  the  possession 
and  occupation  must  be  lawful;  and  that  a  company  in 
possession  adversely  or  as  licensee  cannot  predicate  any 
right  on  its  priority ;  and  Minneapolis  &  St.  L.  Ry.  Co.  v. 
Minneapolis  W.  Ry.  Co.,  61  Minn.  502  (63  N.  W.  1035), 
is  cited  in  support  of  its  contention.  It  appeared  in  that 
case  that  the  plaintiff  company  had,  with  the  consent  of 
the  owner,  entered  upon  a  so-called  33-foot  strip  of  land, 
and  constructed  side  tracks  extending  to  certain  mills  and 
elevators  owned  by  the  Minneapolis  Mill  Company.  It 
had  used  these  tracks,  together  with  certain  extensions 
known  as  "trestle  tracks,"  in  its  transportation  business, 
for  a  considerable  number  of  years,  when  the  mill  com- 
pany sold  the  33-foot  strip  and  the  trestle  tracks,  and  the 
land  on  which  they  were  situated,  to  the  defendant  com- 
pany. The  trestle  tracks  were  built  and  owned  by  the  mill 
company.  After  the  Minneapolis  Western  Railway  Com- 
pany purchased  the  premises,  it  demanded  possession  of 
the  same,  which  was  refused,  and  it  thereupon  brought  an 
action  of  ejectment  to  recover  the  possession  of  the  33-foot 
strip.  Upon  the  trial  the  court  found  in  favor  of  the 
plaintiff,  and  the  judgment  was  affirmed  by  the  supreme 
court.  The  defendant  in  the  ejectment  suit  then  sought 
to  have  the  33-foot  strip  and  the  trestle  tracks  condemned 
for  its  right  of  way.  The  trial  court  held  that  the  plaintiff 
had  not,  under  the  laws  of  the  state  (Minnesota),  the  right 
to  condemn  the  property,  and  the  supreme  court  affirmed 
the  ruling.  It  seems  that  the  learned  court  was  of  the 
opinion  in  that  case  that  the  defendant  company,  which  al- 
ready owned  and  operated  a  line  of  railroad,  desired  and 
needed  the  land  there  in  question  for  railroad  purposes, 
and  that  the  public  use  to  which  the  plaintiff  proposed  to 
devote  the  premises  was  "identical  with"  that  "already  en- 
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joyed."  And  upon  that  state  of  facts  the  decision  of  the 
court  was  fully  warranted  by  well-established  principles 
of  law,  and  for  that  reason  is  not,  in  our  judgment,  open 
to  criticism.  But  we  are  not  prepared  to  assent  to  the 
broad  doctrine  contended  for  by  counsel  for  respondent, 
and  apparently  justified  by  some  of  the  expressions  of  the 
court  in  that  case,  that  a  railroad  company  possessing  the 
powers  of  eminent  domain  will  be  deprived  of  the  right 
to  exercise  that  power  by  reason  of  the  fact  that  it  has  occu- 
pied and  used  the  premises  it  desires  to  continue  to  use, 
under  a  revocable  license  from  the  owner,  and  without 
attempting  to  condemn  the  property  until  after  the  owner 
has  sold  it  to  another  railroad  company.  It  is  doubtless 
true  that  a  "claim  of  right  to  condemn"  cannot  be  predi- 
cated solely  upon  wrongful  possession,  but  it  is  also  true 
that  the  right  itself  is  not  extinguished  by  such  possession. 
The  right  to  condemn  property  for  public  use  is  essentially 
a  creature  of  the  statute,  and,  when  once  given,  can  be 
taken  away  or  destroyed,  if  at  all,  only  by  legislative  enact- 
ment. But  one  corporation  has  no  right  to  appropriate 
a  particular  tract  of  land  owned  by  another  corporation, 
and  which  has  already  been  appropriated  to  public  use, 
and  is  necessary  for  the  corporate  purposes  of  such  owner. 
The  right  to  condemn  in  any  particular  case  will  therefore 
depend  upon  the  facts  and  circumstances  appearing 
therein.  And  hence  the  decision  in  the  Minnesota  case  on 
which  counsel  for  the  respondent  so  confidently  relies  must 
be  read  in  the  light  of  the  facts  before  the  court,  and,  when 
it  is  so  read,  we  think  it  fails  to  support  his  contention. 
There  the  petitioner  took  possession  of  the  land  it  sought 
to  condemn,  under  a  parol  license  which  was  subject  to 
be  revoked  at  any  moment,  without  manifesting  any  desire 
or  intention  to  secure  permanent  possession  and  occupancy 
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of  the  same;  and  these  facts  seem  to  have  been  deemed 
material  by  the  court.  Here  the  petitioner  has  at  all  times 
since  its  organization  shown  an  intention  to  hold  perma- 
nent possession  of  these  lands.  It  claimed  the  right  to 
occupy  and  use  the  premises,  in  the  exercise  of  its  fran- 
chise, as  against  the  state  itself,  and  even  went  so  far  as 
to  attempt  to  enjoin  the  state  land  commissioner  from  ex- 
ecuting the  contract  of  sale  to  the  respondent,  under  which 
it  claims  title  to  the  premises.  See  Saynish  Boom  Co.  v. 
Callvert,  27  Wash.  611  (68  Pac.  367).  But  the  most  ma- 
terial facts  found  in  the  Minnesota  case,  as  we  understand 
it,  which  do  not  appear  in  the  case  at  bar,  have  already 
been  mentioned.  They  are  these:  The  property  there 
sought  to  be  taken  had  already  been  devoted  to  railroad 
purposes  by  the  defendant,  and  was  necessary  to  the  enjoy- 
ment of  its  franchise.  And  in  view  of  such  facts  the  rul- 
ing was  certainly  correct,  regardless  of  all  other  matters 
of  fact  stated  in  the  opinion  of  the  court  Conceding  that 
the  petitioner  in  this  case  was  technically  a  trespasser,  by 
reason  of  the  fact  that  it  took  and  held  possession  of  the 
land  before  it  acquired  any  title  or  right  thereto  or  therein 
by  condemnation  proceedings  or  otherwise,  still  it  is  not 
thereby  precluded  from  resorting  to  the  remedy  given  it 
by  statute  for  the  acquisition  of  the  lands  for  corporate 
purposes  and  for  public  use.  By  thus  prematurely  enter- 
ing upon  the  premises  and  excluding  the  owner  therefrom, 
the  petitioner  rendered  itself  liable  to  an  action  of  trespass 
or  ejectment  by  the  owner,  but  it  did  not  forfeit  the  right 
with  which  it  was  clothed  by  the  state  to  pursue  the  remedy 
by  which  its  possession  may  be  rendered  rightful,  and  by 
which  lawful  title  may  be  acquired.  Jones  v.  New  Orleans 
&  S.  R.  R.  Co.,  70  Ala.  227;  Secombe  v.  Railroad  Co., 
23  Wall.  108 ;  Justice  v.  Nesquehoning  Valley  R.  R.  Co., 
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87  Pa.  St.  28 ;  Oregon  Ry.  &  N.  Co.  v.  Mosher,  14  Ore. 
523  (13  Pac.  302,  58  Am.  Kep.  321)  ;  Lyon  v.  Green  Bay 
&  M.  Ry.  Co.,  42  Wis.  538.  See,  also,  Seattle  £  Montana 
R.  R.  Co.  v.  Corbett,  22  Wash.  189  (60  Pac.  127) ;  BeV 
lingham  Bay  &  B.  C.  R.  R.  Co.  v.  Strand,  14  Wash.  144 
(44  Pac.  140). 

It  is  conceded  in  the  brief  of  counsel  for  the  respondent 
that  the  petitioner  has  pursued  the  proper  remedy  in 
this  instance,  and  we  have  therefore  treated  the  appli- 
cation for  the  writ  of  certiorari  as  granted,  and  have  di- 
rected our  attention  solely  to  the  merits  of  the  case  pre- 
sented by  the  record.  And  our  conclusion  is  that  the  peti- 
tioner is  entitled,  under  the  law  and  the  evidence,  to  the 
relief  demanded.  The  order  and  judgment  of  the  court 
below  are  therefore  reversed,  and  the  cause  remanded, 
with  directions  to  cause  a  jury  to  be  summoned  to  ascertain 
and  assess  the  damages  which  will  result  to  the  respondent 
by  reason  of  the  appropriation  by  petitioner  of  the  lands 
described  in  the  petition. 

Fullekton,  C.  J.,  and  Mount  and  Dunbar,  JJ., 
concur. 


I  82    006| 
[No.  4682.     Decided  September  10,  1903.]  ,f»    7011 

Feed  Eidemuleb  et  ah,  Appellants,  v.  S.  M.  Eldkr  et  al., 
Respondents. 

GABNISHMENT  —  ERRONEOUS         JUDGMENT  —  INJUNCTION         IMPBOPEB 
REMEDY. 

Injunction  will  not  lie  to  restrain  the  enforcement  of  a  judg- 
ment against  garnishees,  where  the  court  had  jurisdiction  of  the 
subject-matter  and  the  parties,  since  the  remedy  of  the  gar- 
nishees, if  a  finding  of  indebtedness  to  the  principal  defendant 
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was  not  Justified  by  the  evidence,  was  the  correction  of  such  error 
by  appeal. 

SAME  —  MONEY    JUDGMENT     AGAINST     GARNISHEE    WHO    DI8POSE8    OF 
PERSONAL  PROPERTY. 

The  fact  that  garnishee  defendants  disposed  of  property  of  the 
principal  defendant  after  the  service  of  the  writ  of  garnishment 
on  them  would  not  deprive  the  court  of  jurisdiction  to  make  a 
finding  of  indebtedness  to  the  principal  defendant  and  enter  judg- 
ment accordingly. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.    Affirmed. 

Robert  B.  Lehman  and  T.  W.  Hammond,  for  appel- 
lants : 

The  court  will  enjoin  enforcement  of  a  void  judgment  in 
garnishment,  especially  where  an  execution  regular  on  its 
face  may  be  issued.  Missouri  Pacific  By.  Co.  v.  Beid,  34 
Kan.  410. 

A  garnishment  proceeding  is  purely  statutory,  in  dero- 
gation of  the  common  law,  and  the  powers  of  the  court 
are  limited  strictly  to  those  conferred  by  the  statute.  2 
Wade,  Attachments,  §  333 ;  Rood,  Garnishments,  §  6.  A 
money  judgment  is  authorized  in  garnishment  under  our 
statute  only  when  it  appears  that  the  garnishee  is  indebted 
to  the  defendant.  Bal.  Code,  §  5402 ;  Campbell  v.  Simp- 
kins,  10  Wash.  160.  If  it  appears  that  the  garnishee  has 
property  in  his  possession  or  under  his  control  belonging 
to  the  defendant,  a  decree  is  to  be  entered  requiring  the 
garnishee  to  deliver  it  to  the  sheriff.  And  if  he  fails  or 
refuses  to  deliver  the  property  as  so  required,  he  may  be 
punished  for  contempt  of  court.  Bal.  Code,  §§  5404, 
5405.  In  this  case  it  appears  affirmatively  from  the  find- 
ings of  the  court  that  the  garnishee  was  not  indebted  to 
the  defendant,  but  had  property  belonging  to  him.     The 
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judgment  [for  the  recovery  of  money]  being  thus  in  excess 
of  the  authority  of  the  court  was  utterly  void.  United 
States  v.  Walker,  109  TJ.  S.  267  (27  L.  ed.  927).  It  is 
not  enough  to  make  this  judgment  merely  erroneous  that 
the  court  had  jurisdiction  of  both  the  parties  and  the  sub- 
ject-matter of  the  proceeding,  for  the  judgment  of  a  court 
of  competent  jurisdiction  is  a  nullity  when  rendered  with- 
out authority  of  law.  Ritchie  v.  Sayers,  100  Fed.  530.  If 
the  court  be  not  engaged  in  the  exercise  of  its  inherent 
jurisdiction,  but  under  a  special  power  given  by  statute, 
its  judgments  in  excess  of  that  power  are  void.  Folger  v. 
Columbian  Ins.  Co.,  99  Mass.  267. 

Ellis  &  Fletcher,  for  respondents : 

A  judgment  cannot  be  reviewed  by  a  bill  in  equity. 
Forquer  v.  Forquer,  19  111.  67.  Equity  will  not  interfere 
where  there  is  a  full  and  adequate  remedy  at  law.  Bank 
of  United  States  v.  Moss,  6  How.  30  (12  L.  ed.  331) ; 
Crist  v.  Cosby,  69  Pac.  885 ;  State  ex  rel.  Hibbard  v  Su- 
perior Court,  21  Wash.  631 ;  Schwab  v.  Madison,  49  Ind. 
329;  Holmes  v.  Rogers,  13  Cal.  191;  Logan  v.  Hillegass, 
16  Cal.  201 ;  Sanchez  v.  Carriaga,  31  Cal.  170 ;  Chezum  v. 
Claypool,  22  Wash.  498.  The  only  question  is,  is  this  the 
judgment  that  the  court  intended  to  enter  ?  Not  whether 
it  is  right  or  wrong.  Such  a  question  could  only  arise 
upon  an  appeal.  Burning  v.  Burkhardt,  34  Wis.  585; 
Finger  v.  Van  Click,  36  Wis.  141 ;  Duffey  v.  Houtz,  105 
Pa.  St  96 ;  Turner  v.  Christy,  50  Mo.  145 ;  Milam  County 
v.  Robertson,  45  Tex.  222 ;  Wooldridge  v.  Quinn,  70  Mo. 
370;  Pierson  v.  Benedict,  48  Pac.  996;  Jones  v.  DriskiU, 
94  Mo.  190;  Scott  v.  Pleasants,  21  Ark.  364;  Kizer  v. 
Caufield,  17  Wash.  417 ;  Boston  National  Bank  v.  Ham- 
mond, 21  Wash.  158 ;  Mayo  v.  Ah  Loy,  32  Cal.  477. 
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The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — This  suit  is  brought  to  enjoin  the  enforce- 
ment of  a  judgment  rendered  against  appellants  in  gar- 
nishment proceedings.  The  case  was  tried  in  the  court 
below  and  dismissed.  Appellants  appeal  from  a  judgment 
dismissing  the  suit,  and  assign  as  error  the  action  of  the 
court  in  denying  their  motion  for  judgment  on  the  plead- 
ings, and  in  giving  judgment  dismissing  the  cause. 

The  original  judgment  was  for  $125.10,  and  $27.25 
costs.  The  facts  were  tried  to  a  jury,  to  which  was  sub- 
mitted special  findings ;  and  the  jury  found,  among  other 
things,  that  said  garnishee  defendants  were  in  possession 
of  personal  property  belonging  to  the  principal  defendant, 
C.  N.  Edmiston,  of  the  value  of  $1,500.  The  court  fur- 
ther  found  that  said  personal  property  so  found  to  be  in 
possession  of  the  said  garnishee  defendants  at  the  time 
of  the  service  of  the  writ  was,  after  the  service  of  the  writ 
of  garnishment,  and  prior  to  said  trial,  disposed  of  by 
said  garnishee  defendants,  and  placed  beyond  their  con- 
trol; that  the  said  garnishee  defendants  were  not  able  at 
the  time  of  the  trial  to  produce  said  property,  or  to  deliver 
the  same  to  the  sheriff  for  sale  to  satisfy  plaintiffs'  judg- 
ment against  the  principal  defendant  in  the  action;  that 
the  property  found  to  be  in  the  possession  of  the  garnishee 
defendants  at  the  time  of  the  service  of  the  writ  of  garnish- 
ment, and  which  had  been  placed  by  them  beyond  their 
control,  was  of  the  value  of  more  than  sufficient  to  pay 
plaintiffs'  judgment;  that  it  would  be  fruitless  to  order 
or  decree  said  garnishee  defendants  to  deliver  up  said 
property  to  the  sheriff  for  sale  to  satisfy  plaintiffs'  judg- 
ment ;  and  that  the  garnishee  defendants,  by  their  disposal 
of  said  property,  had  converted  the  same  to  their  own  use, 
and  had  thereby  made  themselves  liable  to  the  plaintiffs 
for  the  payment  of  plaintiffs'  judgment  against  the  prin- 
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cipal  defendant  and  entered  judgment  accordingly.  It  is 
the  contention  of  the  appellants  that  the  court  had  jurisdic- 
tion only  to  the  extent  of  entering  judgment  in  a  contempt 
proceeding  against  the  garnishee  defendants  for  refusing 
to  deliver  the  property  of  the  principal  defendant  to  the 
sheriff,  and  that  the  judgment  entered  was  absolutely  void, 
and  Campbell  v.  Simpkins,  10  Wash.  160  (38  Pac.  1039), 
is  cited  in  support  of  this  contention.  But  this  was  a  case 
directly  on  appeal  from  a  judgment  where  the  only  ques- 
tion at  issue  was  whether  or  not  the  garnishee  had  in  his 
possession  personal  property  belonging  to  the  defendant, 
and  did  not  at  all  involve  the  questions  arising  in  the  case 
at  bar.  Here  not  only  did  the  court  find  that  the  gar- 
nishees were  indebted  to  the  defendant,  but  that  was  prob- 
ably the  only  reasonable  finding  that  could  have  been  made 
under  the  facts  proven;  for,  if  the  garnishee  defendants 
disposed  of  the  property  after  the  service  of  the  writ  upon 
them,  they  would,  in  effect,  be  indebted  to  the  defendant, 
and  a  proceeding  under  §  5405  would  be  unavailing.  It 
is  not  the  intention  of  the  law  to  allow  a  garnishee  defend- 
ant to  escape  his  responsibility  by  such  methods.  This 
view  of  the  law  is  directly  sustained  by  Thayer  v.  Par- 
tridge, 47  Vt.  423,  and  Rasmussen  v.  McCabe,  43  Wis. 
471,  and  seems  to  us  to  be  in  accordance  with  the  spirit 
and  reason  of  the  Code.  In  any  event,  the  court  had  juris- 
diction of  the  parties  to  the  action  and  of  the  subject- 
matter,  with  power  to  enter  judgment  in  the  garnishment 
proceeding;  and  if  the  conclusion  reached,  that  the  gar- 
nishees were  indebted  to  the  defendant,  was  not  justified 
by  the  evidence  produced  at  the  trial,  that  was  an  error 
which  should  have  been  corrected  on  appeal. 
The  judgment  is  affirmed. 

Fullerton,  C.  J.,  and  Hadley,  Mount  and  Anders, 
JJ.,  concur. 

39-32  wash. 
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C.  W.  Jones,  Respondent,  v.  Stephen  A.  Calxvert  et  al, 
Board  of  State  Land  Commissioners,  Appellants. 

PUBLIC     LANDS — INCOBPOBATION     IN     INDIAN     RESERVATION EXECU- 
TIVE OBDEB. 

Public  lands  of  the  general  government  may  be  made  part  of 
an  Indian  reservation  by  means  of  an  executive  proclamation  of 
the  president  of  the  United  States. 

SAME  —  TIDE   LANDS   PATENTED   TO  INDIANS  —  TITLE  OF   STATE. 

Under  the  Enabling  Act  (25  St.  at  Large,  676,  §  4)  for  the  ad- 
mission of  Washington  into  the  union,  requiring  this  state  to  dis- 
claim all  right  and  title  to  all  lands  lying  within  Its  limits  owned 
or  held  by  any  Indian  or  Indian  tribes,  and  under  art.  17,  §  2,  of 
the  state  constitution,  disclaiming  title  in  all  tide,  swamp  and 
overflowed  lands  patented  by  the  United  States,  the  state  has  no 
authority  to  sell  tide  lands  within  the  limits  of  an  Indian  reser- 
vation and  patented  to  individual  members  of  the  tribe  prior  to 
statehood. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.    Reversed 

W.  B.  Stratton,  Attorney  General,  for  appellants. 
B.  E.  Padgett,  for  respondent. 

The  opinion  of  the  court  was  delivered  hy 

Dunbar,  J. — The  respondent  made  application  to  the 
commissioner  of  public  lands  to  purchase  the  lands  in- 
volved in  this  case.  The  application  was  rejected  by  the 
board  of  state  land  commissioners  on  the  theory  that  the 
state  had  no  authority  to  sell  or  dispose  of  said  lands  be- 
cause they  were  within  the  boundaries  of  the  Tulalip  In- 
dian reservation.  The  respondent  appealed  from  the  de- 
cision of  the  board  to  the  superior  court  of  Snohomish 
county,  which  reversed  the  ruling  of  the  board  of  state  land 
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commissioners,  and  held  that  the  lands  applied  for  were 
subject  to  sale  by  the  state  as  prescribed  by  law,  and  judg- 
ment was  entered  accordingly.  From  this  judgment  the 
board  of  state  land  commissioners  appealed. 

It  is  conceded  that  the  lands  are  within  the  boundaries 
of  the  above-named  Indian  reservation,  but  it  is  claimed 
by  the  respondent  that  they  are  not  embraced  in  said  res- 
ervation, excepting  through  executive  order  of  the  Presi- 
dent. A  patent  for  a  portion  of  these  lands  was,  on  the 
1st  day  of  April,  1885,  issued  and  delivered  to  Richard 
Lawrence,  and  on  the  1st  day  of  July,  1884,  a  patent  for 
the  remainder  of  the  tract  was  issued  and  delivered  to  Jack 
Wheeler  and  his  wife.  It  is  true  that  this  patent  incor- 
rectly stated  the  name  of  the  wife  of  said  Wheeler,  and 
on  account  of  said  error  the  original  patent  was,  during 
the  year  1902,  surrendered  to  the  United  States,  and  an- 
other patent,  exactly  like  the  original  except  as  to  the  date 
and  the  name  of  Wheeler's  wife,  issued  and  delivered  in  its 
stead  to  said  Wheeler  and  his  wife,  Nancy.  But  in  sub- 
stance the  lands  were  patented  lands  prior  to  the  forma- 
tion of  the  state  government.  We  are  satisfied  from  the 
record  that  the  lands  applied  for  were  strictly  within  the 
limits  of  the  Indian  reservation,  but,  even  if  this  were  not 
true,  the  law  provides  for  the  executive  proclamation 
which  was  made  in  this  case,  and  under  such  proclamation 
they  are  legally  within  the  boundaries  of  said  reservation. 

A  great,  deal  of  discussion  has  been  indulged  in  upon 
questions  which  it  seems  to  us  have  been  settled  by  the 
decisions  of  this  court  It  may  be  conceded  that  at  com- 
mon law  the  title  to  lands  which  were  overflowed  by  the 
tide  was  in  the  king  for  the  benefit  of  the  nation,  and  that, 
as  a  matter  of  history,  upon  the  settlement  of  the  colonies, 
the  rights  which  were  held  for  the  benefit  of  the  nation 
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passed  to  the  colonies,  or  to  the  grantees  of  the  charters 
granted  by  the  king  for  the  benefit  of  the  communities  to 
be  established;  that,  when  the  colonists  obtained  their  in- 
dependence, the  same  rights  were  held  by  the  government 
in  trust  for  the  states  which  were  to  be  carved  out  of  the 
general  government,  and  that  the  same  rule  applies  to  the 
territory  acquired  by  the  United  States  government  since 
its  organization.  This  is  the  general  and  undoubted  rule ; 
but  it  is  equally  well  established,  we  think,  that  the  gov- 
ernment may  prescribe  limitations  upon  the  use  and  own- 
ership of  these  lands,  and,  whatever  may  have  been  the 
decisions  on  this  question — and  they  have  been  more  or 
less  conflicting — under  the  later  cases  of  Shively  v.  Bowl- 
by,  152  U.  S.  1  (14  Sup.  Ct.  548),  and  Mann  v.  Tacoma 
Land  Co.,  153  U.  S.  273  (14  Sup.  Ct.  822),  the  contention 
that  the  United  States  has  no  constitutional  power  to  dis- 
pose of  such  lands  under  any  circumstances  does  not  ob- 
tain. But,  even  conceding  that  it  did  not  have  such  power, 
such  concession  would  not  be  available  to  respondent  in 
this  case,  for  the  practical  question  occurs  upon  the  right 
of  the  state  to  disclaim  title  to  tide  lands  where  that  power 
has  been  exercised  by  the  United  States.  We  received 
admission  into  the  Union  of  states  by  a  compliance  with 
the  provisions  of  the  act  of  Congress  providing  for  our  ad- 
mission, which  is  termed  the  "Enabling  Act."  Enabling 
Act,  §  4,  25  St.  at  Large,  676,  provides  that: 

"The  people  inhabiting  said  proposed  states  do  agree 
and  declare  that  they  forever  disclaim  all  right  and  title 
to  the  unappropriated  public  lands  lying  within  the  bound- 
aries thereof,  and  to  all  lands  lying  within  said  limits 
owned  or  held  by  any  Indian  or  Indian  tribes;  and  that 
until  the  title  thereto  shall  have  been  extinguished  by  the 
United  States,  the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  United  States,  and  said  Indian  land* 
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shall  remain  under  the  absolute  jurisdiction  and  control 
of  the  Congress  of  the  United  States." 

This  provision  of  the  enabling  act  was  incorporated  ver- 
batim in  §  1  of  article  26  of  the  state  constitution,  and 
became  a  part  of  the  compact  with  the  federal  government 
under  which  the  state  was  admitted  to  the  Union.  In 
addition  to  this,  of  their  own  accord,  and  for  reasons 
which  seemed  equitable  and  just  to  the  framers  of  the  con- 
stitution,* it  was  solemnly  proclaimed  in  §  2  of  article  17 
of  the  constitution  that  the  state  of  Washington  dis- 
claimed : 

"All  title  in  and  claim  to  all  tide,  swamp  and  overflowed 
lands  patented  by  the  United  States:  provided,  the  same 
is  not  impeached  for  fraud." 

Under  this  disclaimer  it  would  seem  that  no  argument 
is  necessary  to  justify  the  conclusion  that  the  lands  applied 
for  here,  which  had  been  patented  by  the  United  States, 
and  where  there  is  no  charge  of  fraud  involved,  cannot 
now  be  sold  by  the  state  authorities,  and  that  the  state 
authorities  have  no  jurisdiction  whatever  over  them  so 
far  as  their  title  is  concerned.  It  was  held  in  Scurry  v. 
Jones,  4  Wash  468  (30  Pac.  726),  that  the  disclaimer  by 
the  state  (Constitution,  art.  17,  §  2)  of  all  title  in  and 
claim  to  all  tide,  swamp,  and  overflowed  lands  patented  by 
the  United  States,  while  not  in  terms  confirmatory  of  title 
so  acquired,  was  substantially  a  grant  to  patentees  of  the 
interest  of  the  state  in  such  land.  In  discussing  that  prop- 
osition it  was  said : 

"Under  the  law,  as  conceded  by  both  parties,  the  lands 
had  passed  absolutely  to  the  state,  subject  only  to  such 
clouds  thereon  as  were  caused  by  the  same  having  been 
assumed  to  have  been  granted  to  private  individuals  by 
the  United  States.  Under  such  circumstances,  if  the  state 
disclaims  all  of  its  title  to  such  lands,  where  the  patents 
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had  been  obtained  without  fraud,  it  certainly  was  for  the 
benefit  of  some  one,  and  it  clearly  could  not  have  been  for 
the  benefit  of  the  United  States.  And  as  the  state,  in  the 
section  immediately  preceding  this,  had  asserted  its  title 
to  all  such  lands,  whether  occupied  or  unoccupied,  which 
had  not  been  thus  patented,  it  seems  clear  to  us  that  the 
evident  intent  of  the  disclaimer  was  to  ratify  the  action 
of  the  United  States  in  the  issuance  of  such  patents.  In 
our  opinion,  the  interest  of  the  state  passed  as  fully  to  the 
grantees  in  such  patents,  or  to  those  holding  under  them, 
as  it  would  have  done  had  there  been  express  words  of 
grant  used  in  the  constitution.  Any  other  interpretation 
of  the  language  used  would  deprive  it  of  any  beneficial 
force  whatever." 

Under  both  the  letter  and  spirit  of  this  decision,  and  of 
subsequent  decisions  of  this  court  on  the  same  subject, 
the  judgment  is  reversed. 

Fullerton,  C.  J.,  and  Hadley,  Anders  and  Mount, 
JJ.,  concur. 


[No.  4651.     Decided  September  11,  1903.] 

L.  A.  Kennedy,  Appellant,  v.  Rose  M.  Trumbi-e,  Re- 
spondent. 

EXECUTION    SALE  —  REDEMPTION  —  LIABILITY    FOR    *ENTS    OF    FARMING 
LAND. 

Although  an  execution  purchaser  of  land  is  liable  for  the 
rents  or  value  of  the  use  and  occupation  to  a  redemptioner  of  the 
land,  such  purchaser  could  not  be  held  for  the  value  of  the  use 
of  farming  lands,  the  right  of  possession  of  which  is  especially 
conferred  on  the  debtor  during  the  period  of  redemption  by  Laws 
1899,  p.  92,  §  15,  where  it  appears  that  the  purchaser  had  not  been 
in  possession  nor  received  the  benefit  of  the  crops  raised  thereon. 

SAME  —  ACTION     FOR    ACCOUNTING    PRIOR    TO    REDEMPTION  —  LIMITA- 
TIONS. 

An  action  against  an  execution  purchaser  of  land  for  an  ac- 
counting of  rents  with  a  view  to  redemption,  brought  more  than 
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a  year  after  the  sale,  is  in  time,  although  the  purchaser  was  not 
liable  for  any  rents,  where  the  purchaser  did  not  comply  with  a 
demand  for  a  sworn  statement  of  the  profits,  and  the  action  was 
brought  within  sixty  days  after  demand  therefor,  as  provided  by 
Laws  1899,  p.  91,  §§  12,  13. 

8AME — SWORN   STATEMENT  OF  RENTS   NECESSARY. 

The  making  of  a  statement  of  rents  and  profits  received  by 
the  purchaser  will  not  affect  the  extension  of  time  given  by  the 
statute  in  case  of  a  failure  to  make  the  statement  demanded  by  the 
redemptloner,  where  the  one  made  by  the  purchaser  is  not  a 
sworn  statement. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chari.es  H.  Neal,  Judge.    Reversed. 

Myers  &  Warren,  for  appellant. 
Martin  &  Grant,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — It  is,  we  think,  a  sufficient  statement  of 
this  case  to  say  that  the  respondent  purchased  the  land  in 
controversy  on  the  10th  day  of  November,  1900,  at  sher- 
iff's sale,  she  having  had  a  lien  upon  said  land  for  the  sum 
of  $1,500  and  certain  costs.  It  is  true,  the  court  finds  that 
said  sale  was  made  on  the  10th  day  of  October,  1900,  but 
we  think  from  the  whole  record  in  the  case  that  this  is  a 
mistake,  that  the  judgment  was  rendered  on  the  10th  day 
of  October,  and  that  the  sale  was  not  made  until  the  10th 
day  of  November  following.  The  judgment  debtor,  James 
Trumble,  had  deeded  said  land  to  appellant  in  June,  1900, 
and  this  action  is  a  demand  for  an  accounting  of  rents 
from  respondent,  with  a  view  to  redeeming  said  land 
under  the  provisions  of  chapter  53,  of  Laws  of  1899, 
p.  85,  it  being  claimed  by  the  appellant  that  the  respondent 
was  obligated  to  him  for  the  rental  value  of  the  land  dur- 
ing the  period  between  the  purchase  and  the  redemption. 
The  statute  (Laws  1899,  p.  92,  §  13)  provides  that  "the 
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purchaser,  from  the  time  of  the  sale  until  the  redemp- 
tion, and  the  redemptioner,  from  the  time  of  his  redemp- 
tion until  another  redemption  [with  certain  exceptions], 
is  entitled  to  receive  from  the  tenant  in  possession  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and 
occupation  thereof,"  and,  in  effect,  that  such  rents  or 
profits  shall  be  a  credit  upon  the  redemption  money  to  be 
paid.  It  is,  however,  provided  by  the  law  in  §  15  that,  as 
to  any  land  so  sold  which  is  at  the  time  of  sale  used  for 
farming  purposes,  or  which  is  a  part  of  a  farm  used  at 
the  time  of  the  sale  for  farming  purposes,  the  judgment 
debtor  shall  be  entitled  to  retain  possession  thereof  during 
the  period  of  redemption.  It  appears  from  the  testimony 
in  this  case  that  this  was  farming  land,  and  that  the 
respondent  was  not  in  possession  of  the  land  during  the 
year  succeeding  the  sale  and  did  not  receive  the  benefits 
of  the  crops  raised  thereon.  It  is  contended  by  the  appel- 
lant that  she  had  a  right  to  such  benefits,  and  is  therefore 
responsible  to  him  for  the  value  of  the  rental  whether  she 
received  it  or  not.  But  we  do  not  take  this  view  of  the 
law,  and,  from  the  testimony,  are  satisfied  with  the  finding 
of  the  court  in  respect  to  the  rent. 

The  only  question  left,  then,  is  whether  or  not  the  time 
for  redemption  had  expired  before  the  commencement  of 
this  action  by  the  appellant ;  the  respondent  claiming  that, 
if  it  eventuated  that  she  was  not  bounden  to  the  appellant 
for  the  rents,  the  statute  of  limitations  had  run  against 
the  right  of  the  appellant  to  redeem.  The  court  took  this 
view  of  the  law,  and  found,  both  as  a  fact  and  a  con- 
clusion of  law,  that  the  land  was  not  redeemed  within  the 
time  required  by  law.  Plaintiff's  action  was  therefore  dis- 
missed, and  the  respondent  was  decreed  to  be  the  sole  and 
separate  owner  of  the  premises.     The  mode  of  redeeming 
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pointed  out  by  the  statute  is  as  follows :  The  person  seek- 
ing to  redeem  shall  give  the  sheriff  at  least  five  days'  writ- 
ten notice  of  his  intention  to  apply  to  the  sheriff  for  that 
purpose.  It  shall  be  the  duty  of  the  sheriff  to  notify  the 
purchaser  or  redemptioner,  as  the  case  may  be,  or  his 
attorney,  of  the  receipt. of  such  notice;  and,  under  the  pro- 
vision above  referred  to  in  relation  to  the  rents  and  profits 
being  credited  upon  the  redemption  money,  if  the  redemp- 
tioner files  with  the  sheriff  a  demand  in  writing  for  a 
written  and  verified  statement  of  the  amount  of  such  rents 
and  profits  thus  received  and  expenses  paid  and  incurred, 
the  period  for  redemption  is  extended  five  days  after  such 
sworn  statement  is  given.  If  such  person  shall,  for  a 
period  of  ten  days  after  such  demand  has  been  given  to  the 
sheriff,  fail  or  refuse  to  give  such  statement,  such  redemp- 
tioner or  other  person  entitled  to  redeem  from  such  sale 
making  such  demand  may  bring  an  action  within  sixty 
days  after  making  such  demand  in  any  court  of  compe- 
tent jurisdiction,  to  compel  an  accounting  and  disclosure 
of  such  rents,  profits,  and  expenses ;  and  until  fifteen  days 
from  and  after  the  final  determination  of  such  action  the 
right  of  redemption  is  extended  to  such  redemptioner.  It 
appears  from  the  finding  of  the  court  in  this  case,  although 
the  testimony  in  that  regard  is  not  very  satisfactory,  that 
this  demand  was  made  by  the  appellant  upon  the  respond- 
ent on  the  1st  day  of  October,  1901.  In  this  connection 
it  may  be  here  stated  that  this  renders  immaterial  the 
question  of  whether  the  sale  was  made  to  the  respondent 
on  the  10th  of  October,  1900,  or  the  10th  of  November, 
following,  for,  if  on  the  10th  of  October,  1900,  as  found 
by  the  court,  the  demand  filed  on  the  1st  day  of  October, 
1901,  would  be  sufficient  to  avoid  the  statute  of  limita- 
tions. It  is  contended  by  the  appellant  that  the  answer 
provided  by  the  statute  was  given  and  a  statement  pur- 
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porting  to  be  such  an  answer  was  introduced  and  filed  as 
an  exhibit  in  the  case;  while  the  respondent  as  stoutly 
asserts  that  such  answering  statement  was  not  given  in 
response  to  the  demand  of  the  appellant.  If  the  contention 
of  the  appellant  were  true  that  such  statement  was  given 
in  response  to  the  demand,  this  action  could  not  be  main- 
tained, because  the  statute  provides  that  if,  in  response  to 
such  demand,  a  sworn  statement  is  given  by  the  purchaser 
or  other  person  receiving  such  rents  and  profits,  and  such 
redemptioner  or  other  person  entitled  to  redeem  or  make 
such  demand  desires  to  contest  the  correctness  of  the  same, 
he  must  first  redeem  in  accordance  with  such  sworn  state- 
ment, and,  if  he  desires  to  bring  an  action  for  an  account- 
ing thereafter,  he  may  do  so  within  thirty  days  after  such 
redemption.  But  an  examination  of  the  statement  fur- 
nished by  the  respondent  shows  that  it  does  not  comply 
with  the  requirements  of  the  statute,  in  that  it  is  not  a 
sworn  statement,  or  does  not  appear  to  be  from  the  state- 
ment of  facts  on  file.  The  statement  prescribed  by  the 
law  then  not  having  been  furnished,  the  redemptioner 
had  the  right  to  pursue  the  remedy  which  he  is  pursuing 
for  the  purpose  of  determining  the  amount  necessary  to 
pay  for  the  redemption  of  the  land. 

For  the  error  of  the  court  in  this  respect  the  judgment 
will  have  to  be  reversed,  and  the  appellant  allowed  to  re- 
deem, if  he  sees  fit  to  do  so,  by  paying  the  whole  amount 
of  the  judgment  and  costs  now  standing  against  the  land, 
the  finding  in  relation  to  the  rent  being  affirmed. 

Fuixerton,  C.  J.,  and  Mount,  Anders  and  Hadley 
JJ.,  concur. 
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M.  C.  Simmons  et  ah,  Appellants,  v.  J.  M.  Jamieson, 
Respondent. 

EJECTMENT  —  EVIDENCE  —  LOCATION  OF  LOST  MEANDER  CORNER. 

The  testimony  of  a  surveyor  In  a  contest  over  a  disputed 
boundary  line  is  competent  and  relevant,  when  it  appears  that  the 
witness  followed  one  of  the  recognized  rules  for  restoring  lost 
meander  corners  in  attempting  to  locate  the  boundaries  of  two 
overlapping  claims. 

SAME  —  FORM  OF  VERDICT. 

In  an  action  of  ejectment,  where  defendant  admits  that  plaintiff 
is  the  owner  of  the  land  described  in  the  complaint  and  denies 
that  defendant  is  in  the  possession  and  use  thereof,  a  general 
verdict  in  favor  of  defendant  would  not  be  erroneous,  since  the 
provisions  of  Bal.  Code,  §  5510,  prescribing  that  if  the  verdict  be 
for  defendant  in  ejectment,  the  jury  shall  find  that  the  plaintiff  is 
not  entitled  to  the  possession  of  the  property,  would  be  inapplica- 
ble to  the  circumstances  of  the  case. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Olivee  V.  Linn,  Judge.     Affirmed. 

Troy  &  Falknor,  for  appellants. 
George  C.  Israel,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  in  ejectment  and  for  dam- 
ages. Plaintiffs  allege  in  their  complaint  that  they  are  the 
owners  and  in  possession  of  an  irregular  tract  of  tide  land 
described  in  section  11,  township  18  north,  of  range  3  W., 
W.  M.,  in  Thurston  county,  on  Eld  inlet;  that  the  defend- 
ant unlawfully  took  possession  of  a  part  of  said  land,  and 
is  using  the  same  for  rolling  and  booming  logs  thereon,  to 
plaintiffs'  damage.  The  defendant's  answer  admits  that 
plaintiffs  are  the  owners  of  the  land  described  in  the  com- 
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plaint,  and  denies  all  the  other  allegations  of  the  com- 
plaint. The  case  was  tried  before  a  jury,  which  returned 
a  verdict  in  favor  of  the  defendant.  Plaintiffs  appeal 
from  a  judgment  entered  on  the  verdict. 

The  facts  in  the  case  are  substantially  as  follows :  Ap- 
pellants are  entitled  to  possession  of  a  tract  of  tide  land 
commonly  known  as  the  "Simmons  tract"  on  Eld  inlet. 
Respondent  is  the  owner  of  a  tract  of  tide  land  known  as 
the  "Walker  tract,"  lying  immediately  to  the  north  of 
appellants'  land.  Both  tracts  were  sold  by  the  state, 
which  originally  owned  the  whole  thereof.  The  Walker 
tract  was  a  prior  sale.-  When  the  Simmons  tract  was  sold, 
the  southern  boundary  of  the  Walker  tract  was  made  the 
northern  boundary  of  the  Simmons  tract.  At  the  trial  the 
only  question  of  fact  in  the  case  was  the  location  of  the 
boundary  between  these  two  pieces  of  land.  Plaintiffs 
claimed  that  a  log  boom  and  roll  way  operated  by  defend- 
ant were  south  of  the  Walker  tract  and  on  plaintiffs'  land, 
while  defendant  claimed  they  were  not.  The  whole  con- 
troversy turned  on  the  location  of  the  meander  corner  be- 
tween sections  2  and  11,  township  18  north,  range  3  W., 
W.  M.,  as  the  same  was  originally  established  by  the  gov- 
ernment survey  in  1856.  It  was  not  disputed  at  the  trial 
that  the  post  or  monument  marking  this  corner  was  lost, 
but  plaintiffs  and  their  witnesses  testified  that  there  was 
evidence  of  one  of  the  original  bearing  trees,  from  which 
the  location  of  the  corner  could  be  determined,  and  from 
which  the  measurements  described  in  the  deed  from  the 
state  of  the  Walker  tract  made  the  south  line  of  the  Walker 
tract  about  300  feet  north  of  where  defendant  claimed  it 
was ;  while  defendant  and  his  witnesses  claimed  the  mean- 
der corner  was  further  south  than  the  place  fixed  by  plain- 
tiffs.   This  was  the  whole  of  the  controversy.  Some  twentv- 
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five  assignments  of  error  are  made  by  appellants.  Many 
of  these  assignments  are  without  foundation,  and,  if  error, 
were  harmless.  We  shall  examine  only  those  which  appear 
to  us  to  be  relied  upon. 

During  the  trial  appellants  moved  the  court  to  strike 
out  all  the  evidence  on  the  part  of  the  respondent  given  by 
the  witness  L.  M.  Rice,  which  motion  the  court  denied. 
Based  upon  this  same  ruling,  the  court  also  denied  a  mo- 
tion for  a  directed  verdict,  and  overruled  a  motion  for  a 
new  trial,  and  errors  are  assigned  upon  all  these  rulings. 
The  witness  Rice  was  a  surveyor,  and  testified,  in  sub- 
stance, that  he  began  his  survey  at  the  section  corner  be- 
tween sections  11  and  12,  township  18  north,  of  range  3 
W.,  W.  M.,  which  is  a  known  corner;  that  he  ran  out  the 
meander  line  according  to  the  field  notes  of  the  government 
survey;  and  that,  according  to  his  measurement,  the  me- 
ander corner  at  the  initial  point  of  the  Walker  tract  was 
some  300  feet  south  of  where  the  plaintiffs'  witnesses 
placed  it.  He  also  testified  that  he  started  his  survey  from 
the  initial  point  of  the  Simmons  tract,  and,  following  out 
the  description  of  that  tract,  it  would  overlap  the  Walker 
tract  about  130  feet;  that  he  did  not  survey  the  Walker 
tract.  There  was  much  other  evidence  given  by  him  upon 
these  lines.  It  is  argued  by  appellants  that  all  this  evi- 
dence was  irrelevant  and  immaterial,  because  Mr.  Rice 
failed  to  do  those  things  which  a  surveyor  is  required  to 
do  in  order  to  find  a  lost  corner,  and  that  he  observed  none 
of  the  well  established  rules  of  surveying.  From  an  exam- 
ination of  the  authorities  cited  we  are  convinced  that  the 
witness  followed  one  of  the  rules  laid  down  by  Bellows  & 
Hodgman  at  page  333  in  their  "Manual  of  Land  Survey- 
ing/' which  is  recognized  among  surveyors  as  a  standard 
authority,  as  follows : 
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"Lost  meander  corners  are  to  be  restored  by  running  the 
line  from  the  nearest  known  corner  the  direction  and  dis- 
tance called  for  by  the  notes  of  the  original  survey." 

See,  also,  Bryan  v.  Beckley,  12  Am.  Dec.  276 ;  Billings- 
ley  v.  Bates,  30  Ala.  376  (68  Am.  Dec.  126) ;  Lewis  v. 
Prien,  98  Wis.  87  (73  K  W.  654).  Such  being  one  of  the 
rules  for  establishing  lost  corners,  the  evidence  given  by 
Rice  was  material  for  the  purpose,  and  proper  for  the  jury 
to  consider,  and  it  was,  therefore,  not  error  for  the  court 
to  refuse  to  strike  it  out.  For  the  same  reason  it  was  not 
error  to  deny  the  motion  for  a  directed  verdict  and  the 
motion  for  a  new  trial  upon  the  same  ground. 

Appellants  argue  that  the  motion  for  a  new  trial  should 
have  been  granted  because  the  verdict  does  not  comply 
with  §  5510,  Bal.  Code,  and  is  therefore  invalid.  The  ver- 
dict, omitting  the  formal  parts,  is  as  follows : 

"We,  the  jury,  duly  empaneled  in  the  above  entitled 
cause,  say  that  we  find  for  the  defendant. 

"R.  P.  Shoecraft,  Foreman." 

The  statute  (§  5510)  is  as  follows: 

"The  jury  by  their  verdict  shall  find  as  follows :  .  .  . 
2.  If  tie  verdict  be  for  the  defendant,  that  the  plaint- 
iff is  not  entitled  to  the  possession  of  the  property  de- 
scribed in  the  complaint,  or  to  such  part  thereof  as  the 
defendant  defends  for,  and  the  estate  in  such  property,  or 
part  thereof,  or  license,  or  right  to  the  possession  of  either, 
established  on  the  trial  by  the  defendant,  if  any,  in  effect 
as  the  same  is  required  to  be  pleaded." 

This  statute  cannot  apply  to  this  case,  because  the 
answer  of  the  defendant  admits  that  the  plaintiffs  are  en- 
titled to  the  possession  of  the  land  described  in  the  com- 
plaint. It  denies  that  the  defendant  was  in  possession  of 
any  of  it  The  dispute  was  directed  to  the  location  of 
the  boundary  line.     Since  the  answer  admits  that  the 
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plaintiffs  are  the  owners  and  in  possession  of  all  the  land 
described  in  the  complaint,  the  jury,  upon  the  trial,  which 
involved  only  the  location  of  the  boundary,  could  not  say 
by  their  verdict  ''that  the  plaintiff  is  not  entitled  to  the 
possession  of  the  property  described  in  the  complaint/' 
without  contradicting  a  fact  admitted  by  the  pleadings. 
The  statute,  therefore,  does  not  apply  to  a  case  of  this 
kind.    The  general  verdict  was  sufficient. 

The  errors  above  discussed  appear  to  be  the  principal 
ones  relied  upon.  Numerous  others  are  assigned  upon  the 
instructions.  We  have  examined  all  of  them,  and  find  that 
the  instructions  given  were  full,  and  fairly  stated  the  law 
to  the  jury.  There  was  no  error  in  the  trial.  The  judg- 
ment is  therefore  affirmed. 

Fullerton,  C.  J.,  and  Anders,  Hadley  and  Dunbar, 
JJ.,  concur. 


[No.  4581.     Decided  September  12,  1903.] 

Agnes  W.  Marsh,  Appellant,  v.  Mary  E.  Marsh,  Re- 
spondent. 

CONVEYANCES CONSIDERATION — LOVE  AND  AFFECTION. 

The  transfer  by  a  son  to  his  mother  for  a  nominal  considera- 
tion of  his  interest  as  heir  in  his  father's  portion  of  the  com- 
munity estate  would  be  valid  as  against  a  subsequent  assignee  of 
such  interest,  where  mother  and  son  both  testify  as  to  the  ab- 
sence of  fraudulent  representations  in  procuring  the  conveyance 
to  the  mother,  and  state  facts  showing  that  it  was  actually  made 
in  consideration  of  love  and  affection. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.    Affirmed. 

8.  S.  Bassett,  Joseph  Rice  and  James  Hopkins,  for  ap- 
pellant. 
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Scott  &  Rosslow,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Haitley,  J. — Appellant,  Agnes  W.  Marsh,  brought  this 
action  against  respondent,  Mary  E.  Marsh,  and  asked  that 
a  deed  to  certain  real  estate  and  an  assignment  of  certain 
mining  stock  should  be  declared  void,  as  having  been  made 
and  delivered  to  respondent  without  consideration,  and 
by  reason  of  her  fraudulent  misrepresentations.  Respond- 
ent was  made  a  defendant  in  her  individual  capacity,  and 
also  as  administratrix  of  the  estate  of  her  deceased  hus- 
band, Erasmus  Marsh.  Alfred  C.  Marsh  is  the  son  and 
only  living  child  of  said  Erasmus  and  Mary  E.  Marsh, 
and,  as  such,  inherited  the  interest  of  his  deceased  father 
in  the  community  estate  held  by  the  father  and  mother  at 
the  time  of  the  death  of  the  former.  Appellant,  Agnes  W. 
Marsh,  was  formerly  the  wife  of  said  Alfred  C.  Marsh, 
but  had  been  divorced  prior  to  the  bringing  of  this  suit. 
Some  time  after  the  death  of  Erasmus  Marsh,  said  Alfred 
C.  Marsh,  together  with  appellant,  as  his  then  wife,  ex- 
ecuted a  deed,  by  which  he  conveyed  to  respondent  his  in- 
terest in  the  farm  that  had  long  been  occupied  by  respond- 
ent and  her  said  husband  as  a  home.  Said  Alfred  C. 
Marsh  also  assigned  to  respondent  all  his  interest  in  cer- 
tain mining  stock,  some  of  which  he  had  theretofore  held 
individually,  and  some  of  which  came  to  him  from  his 
father's  estate,  as  aforesaid.  Subsequently,  appellant  pro- 
cured her  said  divorce  from  Alfred  C.  Marsh,  and  some 
time  after  the  divorce  her  said  former  husband  assigned 
to  her  all  of  his  interest  in  the  estate  of  his  deceased  father. 
As  such  assignee,  appellant  brought  this  suit,  and  alleged 
that  the  conveyance  of  the  real  estate  and  mining  stock 
to  respondent,  as  aforesaid,  was  procured  upon  respond- 
ent's representation  that  such  transfers  were  necessary  to 
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save  expenses  of  administration,  and  that  no  consideration 
passed  for  said  transfers.  It  is  also  alleged  that,  before 
bringing  suit,  appellant  demanded  of  respondent  that  she 
transfer  to  her  the  interest  in  said  land  and  stock  pre- 
viously conveyed  to  respondent,  as  aforesaid,  which  de- 
mand was  refused.  The  answer  admits  the  transfer?  to 
respondent,  but  denies  the  averments  as  to  fraud  and  as 
to  want  of  consideration.  It  is  also  affirmatively  averred 
that  the  assignment  from  Alfred  C.  Marsh  to  appellant 
was  without  consideration,  and  was  procured  by  reason 
of  a  conspiracy  between  appellant  and  her  counsel,  and 
that  false  representations  were  made  to  said  Alfred  C. 
Marsh  by  appellant  and  her  counsel,  to  the  effect  that  re- 
spondent, by  a  will  which  she  had  executed,  had  practically 
disinherited  her  said  son,  and  had  left  him  but  $10  of  her 
estate;  that  said  statements  were  false,  and  were  made 
with  the  intent  to  deceive  said  Alfred  C.  Marsh,  and  to 
poison  his  mind  against  respondent;  that  he  believed  the 
same,  and,  relying  upon  them,  was  deceived  thereby,  and 
induced  to  make  said  assignment.  It  is  further  averred 
that  at  the  same  time  appellant  and  her  counsel  agreed  that 
if  he  would  make  said  transfer  to  appellant,  then  the 
three —  appellant,  her  counsel,  and  said  Alfred  0.  Marsh, 
would  divide  equally  the  proceeds  of  what  they  might  ob- 
tain by  reason  of  bringing  suit  against  respondent  to  avoid 
the  transfers  made  to  her,  as  aforesaid.  The  cause  was 
tried  by  the  court  without  a  jury,  and  resulted  in  a  judg- 
ment dismissing  appellant's  complaint,  and  that  she  is 
estopped  from  claiming  any  interest  in  said  real  estate  or 
in  said  mining  stock.  She  has  appealed  from  the  judg- 
ment 

Several  assignments  of  error  are  not  discussed  in  the 
brief.      The    discussion    is    directed    to   the    findings   of 
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facts  and  conclusions  of  law  entered  by  the  court  The  tes- 
timony of  Alfred  C.  Marsh  supports  that  of  his  mother, 
the  respondent,  that  the  real  estate  was  transferred  to  her 
because  of  his  desire  that  she  should  hold  and  enjoy  the 
home  and  farm  which  she  had  by  many  years'  work 
assisted  his  father  to  procure ;  that  such  was  the  sole  pur- 
pose of  making  the  conveyance;  and  that  no  fraudulent 
representations  were  made  to  induce  such  transfer.  The 
deed  stated  a  consideration  of  $10,  and  the  evidence  shows 
that  the  mother  handed  her  son  $20  at  the  time  the  deed 
was  delivered.  The  land  was  valuable,  and  the  amount  of 
money  then  paid  could  have  been  no  more  than  a  nominal 
consideration.  We  think  the  evidence  shows,  however,  that 
the  money  paid  was  not  intended  as  a  consideration,  but 
merely  as  a  voluntary  gift  from  the  mother  to  the  son, 
and  that  the  real  consideration  intended  was  love  and 
affection  between  mother  and  son.  The  court  found  that 
no  false  representations  were  made  by  respondent  to  induce 
the  making  of  such  conveyance,  and  that  the  same  was 
made  voluntarily  and  without  any  reservation  whatever. 
We  think  the  finding  is  sufficiently  sustained  by  the  evi- 
dence, and  should  not  be  disturbed. 

The  court  also  found  that  the  mining  stock  was  trans- 
ferred to  respondent  for  a  money  consideration,  which 
was  paid  by  her,  and  that  the  same  was  made  fairly  and 
openly,  without  any  false  representations  to  induce  it 
The  stock  transfer  included  some  which  was  held  by  Alfred 
C.  Marsh  individually,  and  also  his  interest  in  what  be- 
longed to  his  father's  estate.  The  evidence  shows  that 
sums  aggregating  several  thousand  dollars  were  paid  by 
the  mother  to  the  son  at  different  times.  She  places  the 
full  amount  as  high  as  $7,000,  but  whether  that  sum  was 
paid  or  not,  it  at  least  appears  with  sufficient  clearness 
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that  several  thousand  dollars  were  paid,  and  that  such 
payments  were  intended  as  the  consideration  for  the  trans- 
fer of  the  stock,  including  that  which  came  from  the 
father's  estate.  The  finding  of  the  court  upon  this  sub- 
ject will  therefore  not  be  disturbed. 

It  was  also  found  that  the  alleged  assignment  to  appel- 
lant was  made,  but  that  the  same  was  made  after  the  said 
transfers  to,  respondent  It  was  further  found  that  the 
transfer  to  appellant  was  induced  by  false  and  fraudulent 
representations  made  to  Alfred  C.  Marsh  by  appellant  and 
her  counsel.  It  seems  to  us  unnecessary  to  review  the  evi- 
dence upon  the  last-named  subject,  since  it  would  appear  to 
be  immaterial,  it  having  been  found  that  the  transfers 
made  by  Alfred  C.  Marsh  to  respondent  were  valid  and 
absolute.  The  subsequent  attempt  to  transfer  the  same 
property  to  appellant  carried  no  interest  therein  to  appel- 
lant upon  which  she  can  base  her  demand  in  this  suit.  It 
is  therefore  immaterial  what  may  have  been  the  induce- 
ments, if  any,  which  were  offered  to  Alfred  C.  Marsh  to 
make  the  attempted  transfer  to  the  appellant. 

We  find  no  reversible  error,  and  the  judgment  is  af- 
firmed. 

Fullebton,  C.  J.,  and  Mount,  Dunbab  and  Anders, 


JJ.,  concur. 


[No.  4665.     Decided  September  12,  1903.] 

Sew  all  Sandebs,  Appellant,  v.  Stimson  Mill  Company, 
Respondent. 

MASTER    AND     SERVANT  —  INJURY    OF     SERVANT  —  NEGLIGENCE  —  SUF- 
FICIENCY OF  EVIDENCE. 

In  an  action  for  damages  for  injuries  received  from  the  acci- 
dental discharge  of  a  gun  which  defendant  was  alleged  to  have 
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permitted  a  party  of  hunters  to  bring  aboard  a  tugboat  as  passen- 
gers, the  dismissal  of  the  action  was  not  error,  when  there  was 
no  testimony  showing  that  the  gun  belonged  to  or  was  brought 
upon  the  boat  by  any  of  the  hunters,  or  to  whom  it  in  fact  be- 
longed, or  in  what  manner  it  had  been  discharged. 

SAME  —  INJURY    TO    SEAMAN — LIABILITY    OF    SHIP    FOB    EXPENSE   OF 
CUBE. 

A  seaman  who  receives  an  injury  while  in  the  service  of  the 
ship  is,  under  maritime  law,  entitled  to  medical  care,  medicine, 
and  nursing  necessary  in  effecting  a  cure,  at  the  expense  of  the 
ship,  and  in  an  action  against  the  owner  therefor,  he  is  entitled 
to  recover  the  amount  expended,  whether  or  not  the  owner's  neg- 
ligence be  proven,  and  regardless  of  whether  he  was  nursed 
aboard  ship  or  at  his  own  home. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  E.  Morris,  Judge.    Reversed. 

Scott  Calhoun,  John  E.  Humphries  and  Harrison  Bost- 
wick,  for  appellant : 

While  the  appellant  would  have  the  right  to  libel  the  ves- 
sel, or  to  bring  an  admiralty  suit  in  personam,  yet  the  ju- 
diciary act  reserves  to  him  the  right  to  bring  an  action  in 
the  state  court.  The  national  constitution  and  laws  have 
not  vested  exclusive  jurisdiction  of  actions  like  the  case  at 
bar  in  federal  courts,  therefore  it  may  be  maintained  in 
the  state  court  Claflin.  v.  Houseman,  93  U.  S.  130  (23 
£.  ed.  833);  Calvin  v.  Huntley,  59  N.  E.  435;  Keating 
v.  Pacific  Steam  Whaling  Co.,  21  Wash.  415;  Leon  r. 
Galceran,  11  Wall.  185  (20  L.  ed.  74). 

The  right  of  seamen  to  be  cured  of  sickness  or  any 
injury  received  in  the  ship's  service,  at  the  expense  of  the 
ship,  is  a  rule  regarded  in  the  maritime  law  as  forming 
part  of  the  contract.  Temple  v.  Turner,  123  Mass.  125; 
Peterson  v.  The  Chandos,  4  Fed.  645 ;  The  City  of  Alex- 
andria, 17  Fed.  396. 

The  respondent  violated  the  United  States  navigation 
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laws  in  taking  guns,  ammunition  and  hunting  parties  up- 
on the  boat,  and  was  therefore  guilty  of  negligence  per  se. 
The  violation  of  a  statute  which  contributes  to  plaintiff's 
injuries  is  prima  facie  evidence  of  negligence.  Maxwell 
v.  Durkin,  86  111.  App.  257 ;  Toledo,  P.  &  V7.  Ry.  Co.  v. 
Deacon,  63  111.  91 ;  McRickard  v.  Flint,  114  N.  Y.  226; 
Knupfle  v.  Knickerbocker  Ice  Co.,  84  N.  Y.  488 ;  Siemers 
v.  Eisen,  54  Cal.  418 ;  Platte  &  Denver  C.  &  M.  Co.  v. 
DoweU,  17  Colo.  376 ;  Western  &  Atlantic  R.  R.  Co.  v. 
Young,  81  Ga.  397 ;  Pennsylvania  Co.  v.  Horton,  132  Ind. 
189 ;  Correll  v.  Burlington,  C.  R.  &  M.  R.  R.  Co.,  38  Iowa, 
120;  Dahlstrom  v.  St.  Louis,  I.  M.  £  S.  R.  R.  Co.,  108 
Mo.  525;  Queen  v.  Dayton  Coal  &  I.  Co.,  95  Tenn.  458 
(30  L.  R.  A.  82) ;  Smith  v.  Milwaukee  Builders'  & 
Traders  Exchange,  64  N.  W.  1041  (30  L.  R.  A.  504). 
"The  general  rule  is,  that  whether  or  not  a  given  result 
is  a  natural  and  proximate  consequence  of  a  particular  act 
is  a  question  of  fact  for  the  jury.  This  applies  without 
exception  to  cases  where  the  particular  act  constitutes  a 
violation  of  a  statute."  Tloppe  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  61  Wis.  357;  Hayes  v.  Michigan  Cent.  R.  Co., 
Ill  U.  S.  241  (28  L.  ed.  410) ;  Selleck  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  93  Mich.  375 ;  Binford  v.  Johnston,  42 
Am.  Rep.  508;  Eskildsen  v.  Seattle,  29  Wash.  583  (70 
Pac.  64). 

As  to  rules  governing  master  and  seaman  see  Thompson 
v.  Hermann,  47  Wis.  602 ;  Anderson  v.  New  York,  etc., 
Steamhsip  Co.,  39  N.  Y.  Supp.  425;  Eldindge  v.  Atlas 
Steamship  Co.,  134  N.  Y.  187. 

Root,  Palmer  &  Brown,  for  respondent : 

The  taking  of  these  sportsmen  and  guns  upon  the  tug- 
boat was  not  an  illegal  act     Gould  &  Tucker's  Notes  on 
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Revised  Statutes,  Vol.  2,  p.  545 ;  United  States  v.  Guess, 
48  Fed.  587;  The  Morning  Star,  17  Fed.  Cas.  No.  9817; 
The  Joshua  Leviness,  13  Fed.  Cas.  No.  7549;  Eastern 
Transportation  Line  v.  Cooper,  99  U.  S.  78  (25  L.  ed. 
382).  The  violation  of  a  statute  does  not  constitute 
negligence  as  to  one  for  whose  protection  the  provision 
was  not  intended. 

The  opinion  of  the  court  was  delivered  by 

Dunbak,  J. — This  is  an  action  brought  by  the  appel- 
lant against  the  respondent  to  recover  damages  for  in- 
juries sustained  by  appellant  while  engineer  upon  the 
steam  tug  "Tillicum,"  owned  by  respondent,  the  allegations 
of  the  complaint  being  that  respondent  unlawfully  per- 
mitted a  party  of  hunters  to  go  upon  the  boat ;  that  while 
there  they  negligently  discharged  guns  and  firearms  upon 
the  boat,  by  which  appellant  was  shot  in  the  legs  by  the 
discharge  of  a  shot  from  a  shotgun  brought  on  the  boat 
by  one  of  the  hunters,  to  his  damage  as  alleged.  The  an- 
swer put  in  issue  the  material  allegations  of  the  complaint. 
At  the  conclusion  of  plaintiff's  testimony  the  case  was 
taken  from  the  jury,  and  judgment  rendered  in  favor  of 
respondent  and  against  appellant  for  costs,  and  dismissing 
the  case. 

There  are  two  assignments  of  error:  (1)  The  action 
of  the  court  in  sustaining  the  motion  of  respondent  for 
judgment  against  the  appellant,  dismissing  the  case,  and 
rendering  judgment  against  appellant  for  costs;  (2)  in 
sustaining  the  motion  of  respondent  to  the  sufficiency  of 
the  testimony  of  appellant.  The  testimony  was  to  the 
effect  that  a  party  of  three  men,  with  shotguns,  came  on 
board  the  tug  at  Seattle,  and  that  after  the  tug  had  pro- 
ceeded a  short  distance  the  men  commenced  to  shoot  The 
appellant,  who  was  the  engineer  of  the  tug,  went  upon 
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the  deck,  and,  after  he  had  been  there  about  a  minute, 
a  gun,  which  he  presumed  was  standing  against  the  side 
of  the  boat,  fell,  and  in  falling  was  discharged.  The 
shot  with  which  the  gun  was  loaded  entered  the  legs  of 
appellant,  causing  the  damage  of  which  he  complains. 

It  is  unnecessary  to  discuss  the  questions  which  seem 
to  have  occupied  the  lower  court,  viz.,  as  to  whether  or  not 
it  was  unlawful  for  the  tug  to  «arry  passengers,  by 
reason  of  its  not  having  been  licensed  so  to  do,  and  whether 
the  men  who  were  traveling  upon  this  boat  were  passen- 
gers, within  the  meaning  of  the  license  laws  regulating 
the  carriage  of  passengers  on  boats.  For  there  is  abso- 
lutely no  testimony  in  the  case  showing  that  the  gun 
which  produced  the  injury  belonged  to,  or  was  brought 
upon  the  boat  by,  one  of  the  alleged  passengers,  or  in 
what  manner  it  was  discharged,  or  whose  gun  it  was.  The 
following  excerpt  from  the  cross-examination  of  the  ap- 
pellant shows  substantially  all  the  evidence  upon  this 
subject : 

"Q.  What  were  the  others  shooting  at  at  that  time  ?  A. 
Nothing.  Q.  Did  they  do  any  shooting  while  the  boat 
was  standing  there?  A.  No,  sir.  Q.  Where  was  the 
gun  that  was  discharged  and  shot  you  ?  A.  It  was  setting 
forward  somewhere,  I  understand.  I  didn't  see  the  gun 
at  all.  Q.  Let  me  refresh  your  memory.  Didn't  you  see 
the  gun  just  as  it  was  falling.  A.  No,  sir.  Q.  Didn't 
you  have  some  talk  with  Mr.  Charles  afterwards  and  say 
that  you  saw  it  just  as  it  was  falling?  A.  No,  sir.  I 
didn't  see  the  gun  as  it  was  falling  at  all.  Q.  And  you 
didn't  know  anything  about  it  until  it  was  discharged? 
A.  I  didn't  know  anything  about  it  until  it  was  dis- 
charged. Q.  Whose  gun  was  it  that  was  discharged? 
A.  No,  sir.  I  don't  know.  Q.  You  don't  know  whether 
it  belonged  to  Mr.  Charles  or  not?  A.  No,  sir. 
Q.  Tou  don't  know  whether  it  belonged  to  the  Stim- 
son  Mill  Company  or  not  ?    A.     No,  sir.     Q.     You  don't 
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know  anything  about  it?  A.  I  don't  know  who  it  be- 
longed to.  Q.  Do  you  know  who  put  that  gun  into  the 
bow  of  the  boat  ?     A.  I  do  not" 

So  that  it  will  be  seen  there  was  no  proof  that  the  ad- 
mission of  these  hunters  to  the  tug  was  the  cause,  proxi- 
mate or  remote,  of  the  accident  which  occurred.  We 
think  the  question  of  damages,  so  far  as  the  result  of  the 
injury  was  concerned*  was  properly  withdrawn  from  the 
jury. 

But  it  is  stoutly  maintained  by  the  appellant  that,  un- 
der the  maritime  law,  a  seaman  who  receives  an  injury 
while  in  the  service  of  the  ship  is  entitled  to  medical  care, 
nursing,  and  attendance,  and  to  a  cure,  so  far  as  is  possi- 
ble, at  the  expense  of  the  ship,  regardless  of  whether  or 
not  the  condition  of  the  seaman  is  brought  about  by  the 
negligence  of  the  owners  of  the  ship,  or  is  the  result  of 
disease  or  accident.  This  contention  is,  we  think,  sus- 
tained by  the  authorities,  but  it  does  not  go  beyond  ex- 
penses incurred  in  getting  well.  The  appellant  avers  that 
by  reason  of  said  injuries  he  has  incurred  heavy  expenses 
in  employing  a  physician  and  surgeon  to  attend  said  in- 
juries, and  for  medicine,  amounting  in  all  to  the  sum  of 
$250  over  and  above  the  $10,000  damages  claimed  for  the 
injury.  This  amount,  if  proven,  we  think  the  appellant 
is  entitled  to.  It  is  true  that  many  of  the  cases  cited 
by  the  appellant  are  where  the  medical  attendance  was 
on  shipboard,  but  it  has  been  frequently  decided  that  it 
makes  no  difference  whether  the  medical  attendance  was 
on  board  the  ship,  or  whether  the  party  requiring  the  at- 
tendance had  been  removed  to  some  other  place.  In  Whit- 
ney v.  Olsen,  108  Fed.  292,  it  is  said: 

"Under  the  maritime  law  it  is  well  settled  that  a  sea- 
man who  receives  an  injury  while  in  the  service  of  the 
ship  is  entitled  to  medical  care,  nursing,  and  attendance, 
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and  to  a  cure,  so  far  as  cure  is  possible,  at  the  expense  of 
the  ship."    . 

And  it  is  well  settled  that  the  action  may  be  brought 
either  in  the  federal  or  state  courts. 

It  was  decided  in  The  A.  Ileaton,  43  Fed.  592,  that 
the  right  was  grounded  upon  the  benefit  which  the  ship 
derived  from  the  service  of  the  sailor,  having  no  regard 
to  the  question  of  whether  his  injury  had  been  caused 
by  the  fault  of  others  or  by  mere  accident;  that  it  did 
not  extend  to  compensation  or  allowance  for  the  effects 
of  the  injury,  but  was  in  the  nature  of  an  additional 
privilege,  and  not  of  a  substitute  for,  or  a  restriction  of, 
other  rights  and  remedies ;  and  that  it  did  not,  therefore, 
displace  or  affect  the  right  of  the  seaman  to  recover  against 
his  master  or  owners  for  injuries  by  their  unlawful  or 
negligent  acts — citing  many  cases  to  sustain  the  an- 
nouncement. See,  also,  Leon  v.  Galceran,  11  Wall.  185 ; 
Whitney  v.  Olsen,  supra;  The  Iroquois,  113  Fed.  965; 
Scarff  v.  Metcalf,  107  K  Y.  211  (13  1ST.  E.  796,  1  Am. 
St.  Rep.  807)  ;  Holt  v.  Cummings,  102  Pa.  St,  212  (48 
Am.  Rep.  199). 

The  last  case  cited  is  exactly  in  point.  It  was  decided 
there  that  the  engineer  of  a  tug  boat  employed  in  the 
Delaware  river  was  engaged  in  a  maritime  service,  and 
was  entitled  to  the  rights  and  benefits  conferred  on  sea- 
men by  the  maritime  law;  that  one  of  such  benefits  was 
the  right  to  receive  medical  attendance .  and  medicine  at 
the  cost  of  the  vessel  when  sick  or  injured  during  his 
service;  and  that  such  right  was  not  taken  away  or  lim- 
ited by  the  United  States  statutes  (Rev.  St  U.  S.,  §§ 
4585,  4803),  providing  for  the  collection  from  vessels 
of  forty  cents  per  month  for  each  seaman  as  a  fund  for 
the  relief  of  sick  and  disabled  seamen,  and  appropriated 
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for  the  expenses  of  the  marine  hospital  service;  that  said 
acts  afford  an  auxiliary  resource  for  sick  or  disabled  sea- 
men. It  is  true  that  in  this  case  the  action  was  brought 
by  the  physician  who  waited  upon  the  engineer,  but  the 
reasoning  and  decision  of  the  court  will  apply  equally  to 
an  action  brought  by  the  engineer  himself.  This,  also, 
was  a  case  where  the  services  were  performed  at  the  home 
of  the  engineer. 

It  is  not  necessary  to  discuss  the  question  whether  the 
right  to  these  services  could  be  lost  to  the  seaman  by  rea- 
son of  contributory  negligence,  for  there  is  no  indication 
of  contributory  negligence  in  this  case.  While  it  is  true 
that  the  engineer  would  not  probably  have  received  the 
damages  which  he  sustained  if  he  had  remained  in  the 
engine  room,  yet  it  was  his  right,  according  to  the  testi- 
mony, to  go  upon  the  deck  of  the  tug,  where  he  was  when 
he  received  the  injury. 

The  judgment  will  be  reversed,  and  the  appellant  al- 
lowed to  prove  the  amount  of  expenses  incurred  in  em- 
ploying a  physician  and  surgeon,  and  for  medicine  and 
attentions  necessary  to  his  proper  treatment. 

Fullerton,  C.  J.,  and  Anders,  TTadley  and  Mount, 
JJ.,  concur. 
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*  ™  Eliza  F.  King,  Appellant,  v.  William  H.  Branscheid, 

Respondent. 

APPEAL SUCCESSIVE  APPEALS. 

A  second  appeal  may  be  taken  by  an  appellant,  without  tbe 
necessity  of  having  his  original  appeal  dismissed. 
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SAME  —  SUFFICIENCY  OF  APPEAL  BOND. 

The  requirement  of  Bal.  Code,  §  6506,  to  the  effect,  that  the 
appeal  bond  shall  be  conditioned  that  the  appellant  will  pay  all 
costs  and  damages  that  may  be  awarded  agairet  him  on  the  ap- 
peal or  on  the  dismissal  thereof,  is  sufficiently  complied  with 
where  the  appeal  bond  is  conditioned  that  plaintiff  will  satisfy 
the  judgment  in  case  of  affirmance,  and  any  order  which  the 
supreme  court  may  make,  or  order  to  be  rendered  by  the  superior 
court. 

SAME. 

Such  a  bond,  though  conditioned  principally  as  a  stay  bond,  is 
effectual  as  an  appeal  bond  also,  where  it  is  in  a  penalty  double 
the  amount  of  the  judgment  and  $200  additional. 

LIS  PENDENS  —  BUTT  TO  REMOTE  CLOUD. 

Under  Bal.  Code,  §  5521,  which  provides  that  any  person  in  pos- 
session of  real  property  may  maintain  a  civil  action  against  any 
person  claiming  an  interest  in  said  property,  or  any  right  thereto 
adverse  to  him,  for  the  purpose  of  determining  such  claim,  a  suit 
to  remove  the  cloud  caused  by  the  filing  of  a  lis  pendens  notice  in 
an  action  between  other  parties  may  be  maintained  by  the  owner, 
without  awaiting  the  result  of  the  action  to  which  he  is  a 
stranger. 

SAME  —  CANCELLATION    OF   BECOBD. 

Bal.  Code,  §  4887,  which  provides  that  in  actions  affecting  title 
to  real  estate,  where  a  lis  pendens  is  filed,  the  court  may,  at  any 
time  after  the  action  is  settled,  discontinued,  or  abated,  order  the 
notice  canceled  of  record,  on  application  of  any  person  aggrieved, 
is  cumulative  of  the  remedy  provided  by  Id.,  §  5521,  in  so  far  as 
it  is  applicable  to  persons  not  parties  to  the  action  in  which  the 
notice  was  filed. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.     Reversed. 

F.  8.  Blattner,  for  appellant. 
Ellis  &  Fletcher,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  complaint  in  this  action  alleges  that 
the  plaintiff  is  the  owner  and  in  possession  of  certain  real 
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estate,  therein  described,  situated  in  Pierce  county,  state 
of  Washington ;  that  on  the  7th  day  of  March,  1901,  the 
defendant  caused  to  be  filed  in  the  office  of  the  auditor  of 
said  county  a  lis  pendens  which  described  the  real  estate 
of  which  plaintiff  claimed  to  be  the  owner;  that  defend- 
ant's lis  pendens  constituted  a  cloud  on  plaintiffs  title, 
and  obstructed  the  sale  and  transfer  of  said  property; 
that  defendant  claimed  an  interest  and  right  in  said  real 
estate  adverse  to  plaintiff,  and  that  defendant  had  no 
legal  or  equitable  claim,  interest,  right,  or  title  to  said 
property,  or  any  part  thereof ;  prayed  that  the  court  deter- 
mine such  adverse  claim  made  by  defendant,  that  on  such 
determination  the  defendant  be  declared  to  have  no  right, 
title,  claim,  or  interest  in  or  to  said  property,  and  that 
the  lis  pendens  be  canceled  of  record,  and  for  judgment 
against  the  defendant  for  costs.  The  defendant  inter- 
posed a  demurrer  to  the  complaint,  to  the  effect  that  it 
did  not  state  a  cause  of  action,  which  demurrer  was  sus- 
tained. The  plaintiff  electing  to  stand  on  her  complaint, 
judgment  was  entered  for  costs,  and  from  such  judgment 
this  appeal  is  taken. 

Respondent  moves  to  dismiss  the  appeal  for  the  reasons 
(1)  that  the  brief  fails  to  point  out  clearly  or  otherwise 
the  errors  complained  of;  (2)  that  the  brief  does  not  con- 
tain a  sufficient  statement  of  the  case;  (3)  that  the  appel- 
lant did  not,  at  or  before  or  within  five  days  after  giving 
the  notice  of  appeal,  file  with  the  clerk  of  the  superior 
court  an  appeal  bond  to  make  her  said  appeal  effectual,  as 
prescribed  by  law.  As  to  the  first  two  propositions,  the 
brief  of  appellant,  though  not  lengthy,  is  clear  and  con- 
cise, and  sufficiently  states  the  points  to  be  considered  by 
this  court  As  to  the  third,  it  appears  that  appellant 
abandoned  her  first  notice  of  appeal,  and  afterwards  ap- 
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pealed  by  giving  a  new  notice  and  perfecting  the  appeal 
within  ninety  days  from  the  rendition  of  the  judgment 
This  court  hfes  frequently  held  that  the  taking  of  the  sec- 
ond appeal  is  allowable,  and  it  is  not  necessary  that  the 
first  appeal  should  be  dismissed.  If  it  is  not  an  effectual 
appeal,  it  is  dismissed  by  operation  of  law.  It  is  also 
contended  by  the  respondent  that  the  phraseology  of  the 
bond  is  insufficient  under  the  statute,  and  that  it  is  not  in 
form  or  substance  such  as  to  render,  the  appeal  effectual. 
Section  6506,  Bal.  Code,  provides  that  the  bond  shall  be 
conditioned  that  the  appellant  will  pay  all  costs  and  dam- 
ages that  may  be  awarded  against  him  on  the  appeal  or 
on  the  dismissal  thereof,  not  exceeding  $200.  The  con- 
dition of  the  bond  in  question  is  as  follows : 

"Now,  therefore,  if  the  said  Eliza  F.  King  shall  satisfy 
and  perform  the  judgment  or  order  appealed  from  in 
case  it  shall  be  affirmed,  and  any  judgment  or  order  which 
the  supreme  court  may  order  or  make,  or  order  to  be  ren- 
dered or  made,  by  the  superior  court,  then  this  bond  to 
be  void  and  of  no  effect ;  otherwise  to  remain  in  full  force 
and  effect." 

While  the  exact  language  of  the  statute  is  not  employed 
in  the  bond,  we  think  the  language  used  is  sufficiently 
comprehensive,  and  covers  in  meaning  the  requirements  of 
the  statute,  and  that,  if  the  appellant  satisfies  and  per- 
forms the  judgment  or  order  appealed  from,  and  any  judg- 
ment or  order  which  this  court  may  order  or  make,  or  or- 
der to  be  rendered  or  made  by  the  superior  court,  the 
respondent  will  receive  all  at  the  hands  of  the  appellant 
which  he  is  entitled  to.  It  is  also  objected  that  the  appeal 
bond,  though  in  double  the  amount  of  the  judgment  and 
$200  added,  is  not  conditioned  as  an  appeal  bond,  but 
merely  contains  the  conditions  of  a  stay  bond,  and  that 
it  is  ineffectual  in  that  respect;  and  Hewitt  v.  Lansdale, 
26  Wash.   615    (67  Pac.  354),  Beezley  v.  Sessions,  22 
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Wash.  125  (60  Pac.  130),  Graham,  v.  American  Surety 
Co.,  28  Wash.  735  (69  Pac.  365),  and  Loy  v.  Coey,  31 
Wash.  684  (71  Pac.  552),  in  addition  to  the  authorities 
originally  cited  by  respondent,  are  cited  to  sustain  this 
contention.  As  we  view  these  authorities,  however,  they 
are  in  no  wise  in  point,  but  simply  sustain  the  doctrine 
laid  down  in  Pierce  v.  Willeby,  20  Wash.  129  (54  Pac. 
999),  wherein  the  rule  was  announced  that,  where  the 
bond  purported  to  be  both  a  stay  and  an  appeal  bond,  it 
must  be  in  an  amount  twice  the  value  of  the  judgment, 
in  addition  to  the  $200  required  on  appeal.  We  think 
that  the  bond  is  sufficient,  and  the  motion  to  dismiss  must 
be  denied. 

On  the  merits  it  is  contended  by  the  respondent — a 
view  evidently  taken  by  the  trial  court — that  the  owner  of 
the  property  must  await  the  determination  of  the  issues 
involved  in  the  case  in  which  the  lis  pendens  was  filed, 
and  that  there  is  no  provision  of  law  for  the  commence- 
ment of  such  an  action  as  the  one  presented  here.  The 
appellant  contends  that  the  action  is  properly  brought  un- 
der the  provisions  of  §  5521,  Bal.  Code,  which  provides 
that  any  person  in  possession  of  real  property  may  main- 
tain a  civil  action  against  any  person  claiming  an  inter- 
est in  said  property,  or  any  part  thereof,  or  any 
right  thereto,  adverse  to  him,  for  the  purpose  of  de- 
termining such  claim.  We  think  this  statute  is  suf- 
ficiently comprehensive  to  warrant  the  bringing  of 
an  action  of  this  kind,  even  if  it  should  be  conceded 
that  the  plaintiff  did  not  have  a  common-law  right 
of  action  to  remove  a  cloud  from  his  title.  That  the  fil- 
ing of  a  lis  pendens  does  constitute  a  cloud  on  title  to 
real  estate  can  scarcely  be  denied.  It  is  urged  by  the 
respondent  that  the  lis  pendens  is  simply  a  part  of,  or  an 
adjunct  to,  the  original  suit,  but  it  is  a  part  or  an  adjunct 
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which  certainly  interferes  essentially  with  the  free  use 
and  enjoyment  of  one's  property.  The  allegation  of  the 
complaint  is  that  it  does  so  interfere,  and  the  legal  effect 
of  the  filing  of  a  lis  pendens  insures  such  a  result,  even 
though  it  were  not  alleged  in  the  complaint.  As  between 
the  parties  to  the  original  action,  this  action  probably 
could  not  be  maintained,  for  it  would  be  but  a  trial  be- 
tween the  same  parties  of  the  same  issues  which  were  pre- 
sented in  the  original  case.  But  we  see  no  reason  why  a 
person  who  is  not  a  party  to  the  action  should  have  to 
await  the  legal  determination  of  the  rights  of  strangers 
before  he  can  be  restored  to  the  enjoyment  of  his  own. 
The  respondent  insists  that  provision  is  made  in  §  4887, 
Bal.  Code,  for  the  determination  of  appellant's  rights,  it 
being  there  provided  that  in  actions  affecting  title  to  real 
estate,  where  a  lis  pendens  is  filed,  the  court  in  which  the 
said  action  was  commenced  may,  at  its  discretion,  at  any 
time  after  the  action  is  settled,  discontinued,  or  abated, 
on  application  of  any  person  aggrieved  and  on  good  cause 
shown,  and  on  such  notice  as  shall  be  directed  or  approved 
by  the  court,  order  the  notice  authorized  in  this  section 
to  be  canceled  of  record,  in  whole  or  in  part,  by  the 
county  auditor  of  any  county  in  whose  office  the  same  may 
have  been  filed  or  recorded.  But  this  provision,  if  not 
intended  to  apply  to  the  litigants  or  parties  to  the  original 
action,  would  be  a  right  cumulative  to  the  appellant  if  he 
saw  fit  to  await  the  determination  of  the  original  cause. 

We  think  the  complaint  states  a  cause  of  action  and 
that  the  court  erred  in  sustaining  the  demurrer  thereto* 
The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to 
the  complaint. 

Fulxebton,  C.  J.,  and  Hadley,  Adders  and  Mount, 
JJ.,  concur. 
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Caldonie  Bailey,  Respondent,  v.  Seattle  and  Rentox 
Railway  Company,  Appellant. 

WITNESSES  —  RECALL  FOR  PURPOSE  OF  EXPLAINING  TESTIMONY. 

Permitting  the  recall  of  plaintiff  for  the  purpose  of  explaining 
her  testimony  as  given  originally  on  the  witness  stand,  and 
which  had  apparently  been  contradicted  by  the  testimony  of  an- 
other witness,  would  not  constitute  prejudicial  error,  especially 
where  the  contradictory  testimony  had  been  elicited  by  means  of 
improper  cross-examination. 

SAME  —  IMPROPER    CROSS-EXAMINATION  —  IMPEACHMENT. 

Testimony  improperly  elicited  on  cross-examination  cannot  be 
contradicted  by  the  introduction  of  Impeaching  testimony. 

SAME  —  DECLARATIONS  NOT  IN  PRESENCE  OF  PARTY  —  REBUTTAL. 

Declarations  prejudicial  to  plaintiff,  made  by  one  not  in  her 
presence,  cannot  be  introduced  for  the  purpose  of  rebuttal,  or  to 
impeach  the  testimony  given  by  one  of  her  witnesses. 

CARRIERS  —  DEFECTIVE    PLATFORM  —  INJURIES     TO    PASSENGERS  —  EVI- 
DENCE OF  CONTRIBUTORY   NEGLIGENCE  —  ADMISSIBILITY. 

In  an  action  for  damages  for  injuries  to  plaintiff's  ankle,  re- 
ceived from  stepping  into  a  rotten  place  in  a  railway  platform, 
evidence  on  the  part  of  defendant  that  plaintiff  had  a  weak 
ankle  was  immaterial,  in  the  absence  of  a  plea  of  contributory 
negligence. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge.      Affirmed. 

Peters  &  Powell,  for  appellant 
W.  E.  Humphrey,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
•    Dunbar,  J. — Action  for  personal  damages.     The  plain- 
tiff brought  suit  against  defendant  in  the  superior  court 
of  King  county,  alleging  that  she  was  a  passenger  in  one 
of  defendant's  cars  running  from  Seattle  to  the  station 
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of  Mathieson,  and  that  in  getting  off  said  car  she  stepped 
into  a  hole  in  the  platform,  which  latter  was  rotten  and 
out  of  repair,  whereby  she  sprained  her  ankle,  for  which 
she  claimed  damages  in  the  sum  of  $1,000.  Defendant 
answered,  denying  the  acts  of  negligence  complained  of, 
and  denying  any  knowledge  or  information  with  respect 
to  the  injury  or  damages.  The  trial  resulted  in  a  judg- 
ment in  favor  of  plaintiff  for  the  sum  of  $292.50.  From 
said  judgment  this  appeal  is  taken,  and  two  errors  only 
are  assigned:  (1)  The  action  of  the  court  in  refusing 
testimony  offered  by  the  defendant  to  impeach  plaintiffs' 
witnesses;  (2)  permitting  the  recall  of  the  plaintiff  to 
contradict  on  the  witness  stand  testimony  which  she  had 
previously  given  on  her  direct  examination. 

The  appellant,  in  its  brief,  discusses  the  second  error 
first,  and  we  will  follow  that  order  in  disposing  of  the 
case.  The  plaintiff,  Mrs.  Bailey,  on  cross-examination 
testified  as  follows: 

"Q.  Now,  Mrs.  Bailey,  that  ankle  has  always  been 
weak,  hasn't  it?  A.  No,  sir.  Q.  Didn't  you  have  trou- 
ble with  it  as  a  girl  ?  A.  No,  sir ;  I  never  had  any  trouble. 
Q.  With  either  of  your  ankles  ?  A.  I  had  no  trouble.  Q. 
This  trouble  is  the  first  you  have  had  ?  A.  That  was  the 
first  trouble  I  ever  had.  If  I  had  ever  had  any  trouble 
I  could  not  have  worked  like  I  did." 

Witness  Braillard  was  called  for  the  plaintiff,  and  tes- 
tified in  her  behalf.  On  cross-examination  he  testified  as 
follows : 

"Q.  Didn't  Mrs.  Bailey  at  that  time  tell  you,  Mr.  Brail- 
lard, that  she  had  had  trouble  with  that  ankle  before? 
That  it  had  been  weak  ?  A.  At  that  time  ?  Q.  Well,  at 
some  time.  A.  Yes;  she  told  me  that  when  she  was  a 
little  girl,  I  think — a  child,  that  she  had  an  accident  in 
getting  off  a  car  some  place  in  the  East  All  I  can  re- 
member of  it  was  that  she  was  visiting  with  her  folks, 

41-32  wash. 
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and  they  got  into  a  railroad  car,  and  in  getting  off  she 
sprained  her  ankle." 

Mrs.  Bailey  was  then  recalled  by  the  plaintiff,  and  asked 
to  state  which  ankle  it  was  which  she  told  Braillard  she 
had  injured  when  a  girl.  This  question  was  objected  to, 
the  objection  was  overruled,  and  the  answer  was  as  follows: 

"It  was  my  right  ankle.  Well,  when  my  ankle  was 
hurt  when  I  was  a  little  child  it  did  not  amount  to  any- 
thing. I  don't  even  remember  telling  Mr.  Braillard 
about  it,  but  I  certainly  did  or  he  would  not  have  remem- 
bered about  it.  But  it  was  my  left  ankle  that  was  hurt 
on  the  Renton  car." 

We  think  it  was  properly  within  the  discretion  of  the 
court  to  admit  this  testimony.  In  the  first  place,  the  cross- 
examination  which  elicited  the  statement  from  the  witness 
Braillard  was  not  properly  admitted,  his  direct  examina- 
tion having  reference  simply  to  the  condition  of  the  side- 
walk at  the  time  of  the  accident,  and  the  actual  occur- 
rence there.  In  the  second  place,  the  object  of  a  law  suit 
is  to  elicit  the  truth,  and  a  seeming  contradiction  was  ex- 
plained by  the  testimony  objected  to.  We  think  there  was 
no  prejudicial  error  in  its  admission. 

The  second  point  is  with  reference  to  the  testimony  of 
the  witness  Lynde.  The  defendant  had  testified  that  the 
platform  in  question  had  been  repaired  and  made  sound 
on  the  26th  day  of  November,  1901,  and  had  no  hole  or 
rotten  plank  in  it.  The  plaintiff,  in  rebuttal,  called  her 
brother-in-law,  Lynde,  who  testified  that  he  got  off  at 
this  place  the  day  after  Mrs.  Bailey  was  injured,  and  no 
repairs  had  been  made  to  the  platform  at  that  time,  and 
that  they  were  not  made  until  several  days  after  the  acci- 
dent. Lynde  also  testified  on  cross-examination  that  lie 
did  not  know  that  Mrs.  Bailey  had  injured  her  foot  prior 
to  the  injury  complained  of,  stating  that  he  never  had 
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heard  of  it  before,  and  that  he  never  had  stated  that  she 
had  so  injured  it.  Defendant  thereafter  called  witness 
Womach,  and  asked  him  whether  or  not  the  witness  Lynde 
had  stated  to  him  that  the  plaintiff,  Mrs.  Bailey,  had  in- 
jured her  ankle  when  a  girl,  and  that  it  was  always  weak. 
Plaintiff  objected  to  this  on  the  ground  that  it  was  not 
material  to  the  issue,  and  was  not  proper  rebuttal  or  im- 
peachment, which  objection  was  sustained.  We  think  this 
objection  was  properly  sustained.  Mrs.  Bailey  could  not 
be  prejudiced  by  a  statement  made  by  Lynde  not  in  her 
presence.  Hence  the  defendant  could  not  have  intro- 
duced the  witness  Womach  to  prove  that  Lynde  had  said 
that  Mrs.  Bailey  had  a  weak  ankle,  and,  the  cross-exam- 
ining party  not  being  entitled  to  prove  it  as  a  part  of  his 
case  tending  to  establish  his  plea,  it  was  not  material  and 
could  not  be  proven  here  in  the  manner  contended  for.  In 
addition  to  this,  there  was  no  plea  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  to  render  material  the 
testimony  for  the  purpose  of  establishing  as  a  fact — which 
could  be  the  only  material  fact  elicited — that  she  was  neg- 
ligent in  carelessly  alighting  upon  a  platform  on  an  un- 
sound limb.  Moreover,  as  in  the  other  point,  the  direct 
examination  of  Lynde  was  not  directed  to  the  questions 
asked  in  cross-examination,  and  they  were,  therefore,  not 
proper  subjects  for  cross-examination,  and  it  is  not  error 
for  a  court,  when  improper  statements  are  drawn  out  on 
cross-examination,  to  refuse  to  allow  the  party  who  draws 
them  out  to  contradict  them. 

We  think  no  error  was  committed,  and  the  judgment  is 
affirmed.  N 

Fullerton,  C.  J.,  and  Hadlky,  Anders  and  Mount, 
JJ.,  concur. 
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Western  Loan  and  Savings  Company,  Appellant,  v. 
Maggie  Waisman,  Respondent. 

ACKNOWLEDGMENTS  —  IMPEACHMENT  OF  NOTABY'S  CERTIFICATE. 

A  notary's  certificate  of  acknowledgment  to  a  mortgage  cannot 
be  impeached  by  the  testimony  of  the  mortgagors  that  the  wife 
never  acknowledged  it,  where  they  admit  that  she  signed  the 
instrument  and  that  they  received  and  used  the  money,  and  their 
denial  of  the  wife's  acknowledgment  is  uncorroborated  by  other 
positive  and  credible  evidence  besides  their  own,  except  that  of 
a  witness  who  testified  that  the  notary. had  certified  acknowledg- 
ments in  other  cases  without  the  parties  appearing  before  him, 
but  who  was  without  personal  knowledge  as  to  the  facts  in  the 
case  on  trial. 

Appeal  from  Superior  Court,  Ferry  County — Hon. 
Chaei.es  H.  Neal,  Judge.     Keversed. 

Jesseph  &  Jesseph,  for  appellant. 
W.  T.  Beck,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  the  appellant 
corporation  to  recover  a  personal  judgment  against  the 
respondent  and  her  husband,  and  also  to  foreclose  a  mort- 
gage alleged  to  have  been  given  to  secure  the  debt  upon 
which  judgment  is  sought  The  husband,  Henry  Wais- 
man,  made  default,  but  the  wife,  Maggie  Waisman,  an- 
swered, denying  that  she  executed  or  acknowledged  the 
alleged  mortgage.  She  avers  that  the  real  estate  described 
in  the  complaint  and  in  the  alleged  mortgage  is  the  home- 
stead property  of  herself  and  husband;  that  she  never 
appeared  before  the  notary  purporting  to  have  taken  her 
acknowledgment  of  the  mortgage ;  and  that  the  certificate 
of  the  notary  appended  to  the  mortgage  is  false  in  so  far 
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as  it  pertains  to  her.  She  asks  that  the  mortgage  be 
declared  void,  and  that  it  shall  be  canceled  and  satisfied 
of  record.  The  court,  after  a  trial,  entered  judgment 
against  both  respondent  and  her  husband,  but  denied  fore- 
closure of  the  mortgage,  and  declared  the  same  canceled. 
From  that  portion  of  the  judgment  declaring  the  cancel- 
lation of  the  mortgage,  the  plaintiff  has  appealed. 

It  is  admitted  that  respondent  and  her  husband  and  co- 
defendant  both  signed  the  mortgage,  and  delivered  it  to 
the  appellant.  It  is  also  admitted  that  they  received  from 
appellant  the  amount  of  money  the  payment  of  which  the 
mortgage  purports  to  secure.  Both  respondent  and  her 
husband  testified  that  she  did  not  acknowledge  the  mort- 
gage. The  certificate  of  the  notary  states  in  regular  form 
that  they  both  appeared  before  him,  and  duly  acknowl- 
edged the  execution  of  the  mortgage  "freely  and  volun- 
tarily for  the  uses  and  purposes  therein  mentioned."  The 
certificate  also  states  that  both  were  personally  known  to 
the  notary.  The  notary  himself  was  not  present  at  the 
trial,  and  did  not  testify.  It  appears  from  the  record 
that  his  whereabouts  may  not  have  been  known.  The 
sole  question  therefore  is,  was  the  evidence  sufficient  to 
impeach  the  certificate  of  the  notary,  and  was  it  error  to 
refuse  a  decree  of  foreclosure?  In  1  Cyc,  624,  the  fol- 
lowing rule  is  stated: 

"The  testimony  of  parties  to  the  suit,  while  carefully 
scrutinized,  is  admissible  to  impeach  the  certificate  and 
is  entitled  to  the  same  weight  as  that  of  any  other  inter- 
ested witness.  But  the  testimony  of  interested  witnesses 
unsupported  by  other  positive  and  credible  evidence  will 
usually  not  be  allowed  to  overcome  the  certificate." 

The  testimony  of  the  husband  and  wife  in  the  case  at 
bar  is  unsupported  by  any  other  positive  testimony.  One 
other  witness  was  permitted  to  testify  that  he  knew  that 
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the  same  notary  had  certified  to  other  acknowledgments 
when  the  parties  did  not  appear  before  him;  but  he  had 
no  actual  personal  knowledge  as  to  the  fact  concerning  the 
acknowledgment  in  this  case.  Both  husband  and  wife 
were  interested  witnesses.  The  mortgage  purported  to 
be  a  lien  upon  what  they  allege  is  their  homestead.  They 
frankly  admit  that  they  received  the  money  as  a  loan  from 
appellant,  and  that  they  both  signed  and  delivered  the 
instrument,  which  declares  upon  its  face  that  it  was  in- 
tended as  a  mortgage  upon  the  land  described,  for  the 
purpose  of  securing  the  said  loan.  They  admit  their 
personal  liability,  but  their  interest  in  impeaching  the  cer- 
tificate of  acknowledgment  arises  from  the  fact  that  they 
seek  thereby  to  avoid  a  lien  upon  the  premises  described 
in  the  mortgage;  and,  since  the  premises  are  claimed  as 
a  homestead,  the  land  might  thus  be  beyond  the  reach  of 
execution  under  the  general  liability.  The  evidence  upon 
.  the  subject  of  impeachment  is,  therefore,  that  of  wit- 
nesses who  have  a  direct  interest  in  having  such  impeach- 
ment declared.  If  the  rule  above  quoted  is  applied  here, 
the  unsupported  testimony  of  respondent  and  her  hus- 
band, as  directly  interested  witnesses,  is  not  sufficient  to 
overcome  the  certificate. 

In  Pi-erce  v.  Feagans,  39  Fed.  587,  the  defendants, 
who  were  interested,  and  another  witness,  who  was  dis- 
interested, testified  to  the  falsity  of  the  certificate.  The 
officer  who  took  the  acknowledgment  denied  that  the  dis- 
interested witness  was  present  when  the  acknowledgment 
was  taken.  It  was  held  that  the  evidence  was  not  suffi- 
cient to  overcome  the  certificate.  The  court,  at  page  592, 
said: 

"In  a  case  of  this  character  it  is  not  enough  that  there 
is  a  preponderance  of  evidence  in  favor  of  the  defendants 
if  it  should  be  conceded  that  there  is  such  a  preponder- 
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ance  in  the  present  case.  In  the  language  of  the  state 
courts,  which  furnishes  the  rule  of  decision,  the  burden 
is  on  the  defendants,  and  the  proof  furnished  to  overcome 
the  certificate  must  be  'clear,  cogent,  and  convincing.'  It 
is  a  record  that  is  assailed, — a  record  of  an  official  act 
performed  more  than  six  years  ago,  and  made  contempor- 
aneously with  the  acts  attested.  The  record  is  in  due 
form  of  law,  and  it  is  aided  by  the  presumption  that  al- 
ways attends  the  acts  of  public  officers,  that  the  duty  de- 
volved on  the  officer  was  properly  performed  in  the  man- 
ner stated." 

That  the  evidence  required  to  overcome  a  certificate  of 
acknowledgment  must  be  clear  and  convincing  is  generally 
held,  and  it  may  well  be  said  that  where  fraud  or  duress 
is  not  shown  as  a  circumstance  attending  an  acknowledg- 
ment, the  unsupported  testimony  of  parties  directly  inter- 
ested in  the  impeachment  is  not  of  that  clear  and  convinc- 
ing character  that  is  necessary  to  overcome  a  record  and 
an  official  act.  In  Idaho  it  is  held  that  the  evidence  nec- 
essary to  overcome  the  certificate  must  be  clear  and  con- 
vincing beyond  a  reasonable  doubt.  Gray  v.  Iaiw,  (Ida.) 
57  Pac.  435.  In  that  case  the  court  observed,  at  pages 
4-30  and  437 : 

"Unless  this  rigid  rule  be  enforced,  the  officer  taking 
the  acknowledgment  and  certifying  to  the  same  would  be 
at  the  mercy  of  the  unscrupulous  grantor,  and  perhaps 
liable  in  damages  to  any  party  injured  by  a  certificate  held 
to  be  false." 

In  Illinois  it  is  held  that  the  certificate  must  prevail 
over  the  unsupported  testimony  of  an  interested  party, 
when  no  fraud  or  collusion  between  any  party  and  the 
officer  is  shown.  Lickmon  v.  Harding,  65  111.  505.  In 
that  case  the  court  observed : 

"Public  policy  requires  such  an  act  should  prevail  over 
the  unsupported  testimony  of  an  interested  party,  other- 
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wise,  there  would  be  but  slight  security  in  titles  to  land." 
The  same  rule  was  followed  in  the  later  case  of  Kerr  v. 
Russell,  69  111.  666  (18  Am.  Eep.  634),  and  the  court,  by 
even  stronger  language,  emphasizes  the  reasons  for  the 
rule,  saying: 

"Public  policy,  the  security  of  titles,  the  peace  of  soci- 
ety, demand  such  a  rule,  and  a  strict  adherence  to  it" 

The  Illinois  cases  have  been  approved  and  followed  in 
Colorado.  Chivington  v.  Colorado  Springs  Co.,  9  Colo. 
597  (14Pac.  212). 

In  Mather  v.  Jarel,  33  Fed.  366,  a  husband  and  wife 
and  their  daughter  testified  that  the  officer's  certificate  was 
false.  They  were  all  directly  interested  in  impeaching 
the  certificate.  The  court  followed  the  rule  of  decision 
in  the  state  of  Missouri  that,  although  a  certificate  of 
acknowledgment  is  but  prima  facie-  evidence  of  what  it 
contains,  and  may  be  overcome  without  proof  of  fraud, 
yet  the  certificate  is  proof  of  a  high  grade  of  the  facts  it 
asserts,  and  cannot  be  overcome  without  proof  that  is 
clear,  cogent  and  convincing.  It  was  held  that  the  cer- 
tificate was  not  overcome  by  the  testimony  of  the  inter- 
ested witnesses.  To  the  same  effect  is  Insurance  Co.  r. 
Nelson,  103  U.  S.  544. 

In  Nixon  v.  Post,  13  Wash.  181  (43  Pac.  23),  this  court 
said,  at  page  183: 

"The  deed  having  been  found  in  the  possession  of  the 
defendant  Mary  D.  Post,  and  being  in  due  form,  prima 
facie  established  the  facts  of  its  regular  execution  and  de- 
livery. But  this  prima  facie  case  was  met  by  the  testi- 
mony of  the  plaintiff  to  the  effect  that  she  never  executed 
the  deed,  and  if  this  testimony  is  to  be  taken  as  true,  it 
was  in  our  opinion  sufficient  to  overcome  the  presumption 
above  stated.  But  public  policy  will  not  allow  a  presump- 
tion of  this  kind  to  be  overcome  without  clear  and  con- 
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vincing  proof,  and  testimony  offered  for  that  purpose 
must  be  carefully  examined  in  the  light  of  all  the  sur- 
rounding circumstances,  and  must  be  of  a  nature  to  con- 
vince the  court  of  its  reliability,  before  it  can  be  given 
such  force  as  will  overturn  a  presumption  upon  which 
the  stability  of  titles  to  real  estate  so  largely  depends.  It 
was,  therefore,  the  duty  of  the  trial  court,  before  accept- 
ing the  testimony  of  the  plaintiff  as  absolutely  true,  to 
investigate  it  in  the  light  of  the  other  circumstances  which 
appeared  from  the  proofs." 

Applying  the  above-stated  rule  here,  what  were  the  at- 
tending circumstances  that  appeared  from  the  evidence? 
They  were  that  respondent  voluntarily  signed  the  instru- 
ment, knowing  it  was  intended  as  a  mortgage.  She 
permitted  it  to  pass  into  the  hands  of  appellant,  knowing 
it  was  so  intended  and  so  accepted.  She  admits  that  the 
money  was  paid,  and  must  have  known  that  it  was  paid  on 
the  faith  of  the  regular  execution  of  the  mortgage.  She 
did  not  notify  appellant  that  she  had  not  acknowledged 
the  mortgage,  and  long  afterwards,  when  this  suit  was 
brought,  she,  for  the  first  time  to  appellant's  knowledge, 
asserted  that  she  did  not  acknowledge  it.  These  accom- 
panying circumstances  are  such  as  lead  us  to  believe  that 
the  evidence  of  the  husband  and  wife,  both  directly  inter- 
ested in  the  impeachment  of  the  certificate,  is  insufficient 
to  overcome  the  authenticated  statement  of  a  disinterested 
and  duly  accredited  public  officer.  In  the  absence  of 
fraud  or  duress,  public  policy  and  the  security  of  land 
titles  require  that  as  important  a  thing  as  a  certificate 
of  acknowledgment  shall  not  be  impeached  without  that 
degree  of  proof  which  is  so  clear  and  convincing  that  it 
has  not  the  appearance  of  being  prompted  by  interested 
or  selfish  motives.  The  rules  applicable  to  the  acknowl- 
edgment of  a  deed  are  equally  forcible  when  applied  to 
a  mortgage.      In  either  case,  public  morals  and  public 
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security  are  best  served  by  the  requirement  of  that  degree 
of  proof  which  is  disinterested  and  unaffected  by  any  pri- 
vate advantage  sought,  before  a  certificate  of  acknowledg- 
ment shall  be  held  to  be  impeached.  The  testimony  of 
interested  witnesses  should  at  least  be  corroborated  by  the 
higher  class  of  evidence. 

That  portion  of  the  judgment  appealed  from  is  there- 
fore reversed,  and  the  cause  remanded,  with  instructions 
to  the  lower  court  to  enter  a  decree  foreclosing  the  mort- 
gage. 

Fuij.erton,  C.  J.,  and  Dunbar,  Mount  and  Anders, 
JJ.,  concur. 
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660'  Tacoma  Mii>l  Company,  Appellant,  v.  A.  P.  Perry, 

Respondent. 

CUTTING  AND  REMOVAL  OF   STANDING  TIMBER  —  WHETHER   FELONY  OB 
MISDEMEANOR  —  CONSTRUCTION  OF  STATUTE8. 

Prosecutions  for  cutting  and  removing  timber  fall  exclusively 
under  Bal.  Code,  §  7141,  which  is  addressed  to  that  offense  as  a 
misdemeanor,  and  hence  Id.,  §§7108,  7109,  defining  grand  and 
petty  larceny  as  the  felonious  stealing  and  taking  away  of  the 
personal  property  or  goods  of  another  are  superseded  by  the  later 
enactment  of  Id.,  §  7141,  in  so  far  as  the  act  of  cutting  and  steal- 
ing timber  is  concerned. 

SAME  —  GROUNDS    FOR   ATTACHMENT. 

The  act  of  cutting  and  removing  standing  timber  being  a 
misdemeanor  and  not  a  felony,  the  writ  of  attachment  cannot 
issue  against  the  property  of  one  guilty  of  such  act,  in  an  action 
against  him  for  damages  occasioned  thereby. 

PLEADING  —  COUNTER      CLAIM  —  DAMAGES      FOB      WRONGFUL      ATTACH- 
MENT. 

A  counterclaim  for  damages  arising  out  of  the  wrongful  issu- 
ance of  an  attachment  cannot  be  pleaded  In  answer  to  a  com- 
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plaint  in  the  original  action,  though  the  attachment  had  been  dis- 
solved prior  to  filing  of  the  counterclaim,  since  such  defense  would 
not  fall  within  the  purview  of  Bal.  Code,  §  4913.  permitting  coun- 
terclaims where  defendant  has  a  cause  of  action  connected  with 
the  subject  of  plaintiff's  action. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  \r.  Linn,  Judge.      Reversed. 

George  C.  Israel,  for  appellant. 
W.  I.  Agnew,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  was  an  action  for  treble  damages 
under  the  statute  for  wilfull  trespass,  in  cutting  and  re- 
moving timber,  without  lawful  authority  on  the  part  of 
respondent,  from  the  land  of  appellant.  After  the  com- 
mencement of  the  action  the  appellant  caused  a  writ  of 
attachment  to  be  issued  against  the  property  of  respond- 
ent. The  writ  was  issued  and  levied  on  the  property  of 
respondent,  who  at  once  filed  a  motion  to  dissolve  the 
same.  The  motion  was  sustained  on  ^he  ground  that  the 
writ  was  unlawfully  issued.  Thereafter  respondent  made 
answer  to  the  complaint  both  by  denial  and  affirmative 
pleas,  and  concluded  his  answer  with  a  cross-complaint 
for  damages  by  reason  of  the  levy  of  the  dissolved  at- 
tachment. The  appellant  moved  the  court  to  strike  the 
cross-complaint  for  the  reason  that  the  same  was  imma- 
terial, irrelevant,  and  incompetent,  and  an  improper  join- 
der of  causes  of  defense,  and  because  the  matter  therein 
contained,  if  true,  was  prematurely  pleaded  as  a  cause 
of  defense  or  a  cause  of  cross-action.  This  motion  was 
denied,  whereupon  appellant  demurred  to  said  cross-com- 
plaint for  the  reason  that  it  appeared  therefrom  that  the 
matter  therein  stated  did  not  constitute  a  counterclaim  to 
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plaintiffs  action.  This  demurrer  was  also  overruled  by 
the  court.  Reply  was  made  to  the  affirmative  matter 
of  the  answer  and  cross-complaint,  and  the  cause  tried  by 
a  jury.  Objection  was  made  by  appellant  to  the  intro- 
duction of  any  testimony  on  behalf  of  respondent  under 
his  cross-complaint,  which  objection  was  overruled.  Re- 
spondent obtained  judgment  on  his  cross-complaint,  from 
which  judgment  this  appeal  is  taken. 

It  is  necessary  to  notice  only  the  first  four  assignments 
of  error:  (1)  That  the  court  erred  in  dissolving  the  writ 
of  attachment;  (2)  in  granting  the  motion  to  strike  the 
word  "feloniously"  from  the  complaint;  (3)  in  denying 
the  motion  to  strike  the  cross-complaint  from  the  defend- 
ant's answer;  (4)  in  overruling  the  demurrer  to  respond- 
ent's cross-complaint. 

The  question  to  be  determined  under  the  first  assign- 
ment is  whether  the  affidavit  in  attachment  charged  the 
defendant  with  a  felony,  or  whether  it  fell  within  the 
provisions  of  §§  7108  and  7109,  Bal.  Code,  or  of  §  7141, 
of  the  same  Code.  The  first  statutes  mentioned  are  the 
statutes  defining  grand  and  petit  larceny.  Section  7141 
provides : 

"If  any  person  shall  wilfully  cut  down,  destroy,  or  in- 
jure any  standing  or  growing  tree  upon  the  lands  of 
another,  or  shall  wilfully  take  or  remove  from  any  such 
lands  any  timber  or  wood  previously  cut  or  severed  from 
the  same,  or  shall  wilfully  dig,  take,  quarry,  or  remove 
from  any  such  lands  any  mineral,  earth,  or  stone,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  one  month 
nor  more  than  one  year,  or  by  fine  not  less  than  fifty  nor 
more  than  one  thousand  dollars." 

Without  entering  into  a  lengthy  discussion  of  this  prop- 
osition we  are  satisfied  that  it  was  the  intention  of  the  law- 
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makers  to  provide  in  the  section  above  quoted  an  exclusive 
punishment  for  the  violation  of  the  provisions  of  said  sec- 
tion, and  that  to  that  extent  it  superseded  or  repealed  §§ 
7108  and  7109.  This  disposes  of  the  second  assignment, 
viz.,  the  alleged  error  of  the  court  in  striking  the  word 
"feloniously"  from  the  complaint. 

The  next  two  assignments  may  be  considered  together, 
as  they  raise  exactly  the  same  legal  proposition.  The 
question  is  whether  under  the  provisions  of  the  Code  a 
counterclaim  for  damages  arising  out  of  the  issuance  of 
an  attachment  can  be  pleaded  in  answer  to  a  complaint 
in  the  original  action,  where  the  attachment  has  been  dis- 
solved. Section  4912,  Bal.  Code,  provides  that  the  an- 
swer of  the  defendant  must  contain,  first,  a  general  or 
specific  denial  of  each  material  allegation  of  the  com- 
plaint; second,  a  statement  of  any  new  matter  constitut- 
ing a  defense  or  counterclaim.     Section  4913  is  as  follows : 

"The  counterclaim  mentioned  in  the  preceding  section 
must  be  one  existing  in  favor  of  the  defendant  and  against 
a  plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action :  (1)  A  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action;  (2)  in  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on  contract,  and 
existing  at  the  commencement  of  the  action." 

It  is  evident  that  the  counterclaim  in  this  case  did  not 
arise  on  contract  and  was  not  a  cause  of  action  arising  on 
contract,  and  existing  at  the  commencement  of  the  action. 
Therefore  it  cannot  fall  within  paragraph  2.  It  was  not 
a  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  a  foundation  of  the  plain- 
tiff's complaint,  and,  if  it  is  authorized  by  the  statute  at 
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all,  it  is  so  authorized  by  the  concluding  sentence  of  §  1, 
viz.,  "or  connected  with  the  subject  of  the  action."  The 
meaning  of  the  statute  is  not  entirely  clear,  and  there  is 
some  little  conflict  of  authority  in  the  construction  of  sim- 
ilar statutes,  though  we  think  the  conflict  is  more  seeming 
than  real  when  the  cases  are  closely  scrutinized. 

In  a  very  brief  case — Reed  v.  Chubb  BrotJiers,  Barrows 
&  Co.,  9  Iowa,  178 — it  is  held,  that  where  the  affidavit  for 
attachment  and  the  bond  are  filed  and  the  writ  sued  out 
at  the  commencement  of  the  action,  if  the  writ  is  wrong- 
fully sued  out,  any  damages  sustained  by  the  defendant 
therefrom  constitute  a  claim  held  by  him  at  the  com- 
mencement of  the  suit  in  such  a  sense  that  it  may  be  set 
off  against  plaintiff's  demand  in  the  same  action.  But 
that,  if  the  attachment  bond  is  filed  and  the  writ  of  at- 
tachment issued  after  the  action  is  commenced,  such  claim 
for  damages  cannot  be  pleaded  by  way  of  set  off  in  the 
principal  suit.  This  is  the  only  case  we  have  been  able 
to  find  which  goes  to  this  extent, 

Peiser  v.  Cushman,  46  Tex.  35,  cited  by  respondent, 
seems  to  be  a  miscitation,  and  we  have  been  unable  to 
find  it. 

In  Waugenheim  v.  Graham,  39  Cal.  169,  one  of  the 
cases  relied  upon  by  respondent,  the  syllabus  is  to  the 
effect  that,  when  the  plaintiff  has  unjustifiably  and  ille- 
gally sued  out  a  writ  of  attachment  in  the  case,  and  thereby 
inflicted  a  great  injury  upon  the  defendant,  the  damages 
arising  therefrom  furnish  the  ground  for  a  cross-complaint 
in  the  action ;  and  such  is  the  statement  of  the  judge  who 
wrote  the  opinion.  But,  an  investigation  of  the  case  itself 
shows  that  the  decision  in  reality  will  not  sustain  re- 
spondent's contention  in  this  case.  In  that  case  the  court 
held  against  the  contention  that  the  counterclaim  was  prop- 
erly pleaded,  but  said : 
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"In  order  to  avoid  any  misapprehension  on  another 
trial,  we  are  not  to  be  understood  as  deciding  that  under 
proper  pleadings  on  the  part  of  the  defendant  it  would  not 
be  competent  for  him  to  prove  that  the  plaintiff  violated 
his  contract  by  prematurely  suing  out  his  attachment,  seiz- 
ing the  saw  mill  and  other  property,  and  thereby  wrong- 
fully preventing  the  defendant  from  fulfilling  the  con- 
tract for  the  delivery  of  the  lumber.  If  the  money  due  to 
the  plaintiff  was  paid  in  lumber,  to  be  delivered  within 
a  specified  time,  and  if  the  plaintiff,  in  violation  of  the 
contract,  sued  out  an  attachment  before  the  expiration  of 
the  time  and  seized  the  defendant's  saw  mill  and  other 
property,  whereby  he  was  disabled  from  performing  the 
contract,  and  from  which  he  suffered  other  damage,  we 
think  this  would  constitute  a  valid  counterclaim  under 
Section  47  of  the  Practice  Act,  the  first  subdivision  of 
which  defines  a  counterclaim  as  'a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  or  answer 
as  the  foundation  of  the  plaintiff's  claim  or  defendant's 
defense,  or  connected  u*Uh  the  subject  of  the  action.' " 

So  that  it  will  be  seen  that  this  is  an  entirely  different 
proposition  from  the  one  under  discussion  in  this  case. 
It  doubtless  is  a  case  in  point  explaining  what  is  meant 
by  the  expression  "connected  with  the  subject  of  the  ac- 
tion," and  is  in  line  with  a  class  of  cases  cited  by  Mr. 
Bliss  in  his  Code  Pleadings,  §§370,  371 ;  as  where,  in 
an  action  to  recover  the  rent  stipulated  in  a  lease,  the  de- 
fendant was  allowed  to  present  a  counterclaim  based  on  a 
breach  on  the  part  of  the  plaintiff  of  other  provisions  in 
the  same  lease.  Orton  r.  Noonan,  30  Wis.  611.  So,  in 
an  action  upon  the  .implied  agreement  to  pay  for  work 
and  labor,  the  defendant  may  counterclaim  the  damages 
suffered  from  a  breach  of  the  implied  agreement  that  the 
work  shall  be  skillfully  done.  Eaton  v.  Woolly,  28  Wis. 
628.  And  in  Hay  v.  Short,  49  Mo.  139,  it  was  held  that 
in  an  action  for  rent  due  upon  a  verbal  lease  the  defend- 
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ant  might  show  that  the  plaintiff,  by  the  terms  of  the 
lease,  agreed  to  build  a  certain  fence,  and  counter-demand 
damages  arising  from  his  neglect  to  build  it.  Innumer- 
able cases  of  this  kind  are  presented  in  the  books.  But 
we  do  not  think  that  the  damages  claimed  by  reason  of  the 
issuance  and  levy  of  the  attachment  could  be  said  to  be 
in  any  way  connected  with  the  subject  of  the  action.  The 
subject  of  the  action  in  this  case  was  trespass,  and  it  is 
difficult  to  see  how  damages  arising  from  the  execution  of 
a  process  issued  by  a  court  could  be  in  any  manner  con- 
nected with  the  trespass  alleged  to  have  been  committed 
by  the  defendant.  The  only  object  or  office  of  an  attach- 
ment is  to  establish  a  lien  on  the  property  of  the  defend- 
ant for  the  purpose  of  securing  the  fruits  of  the  judg- 
ment, if  one  should  be  obtained ;  and  no  action  for  dam- 
ages could  be  commenced  on  the  attachment  bond  until 
after  the  discharge  of  the  attachment,  and  the  cause  of  ac- 
tion could,  therefore,  not  have  existed  at  the  time  of  the 
commencement  of  the  original  action.  To  permit  a  coun- 
terclaim of  this  kind  would  be  to  permit  a  tort  occurring 
after  the  commencement  of  an  action  to  be  pleaded  as  a 
counterclaim  to  the  cause  of  action  originally  pleaded. 
We  do  not  think  that,  under  the  most  liberal  construc- 
tion, the  counterclaim  upon  which  the  judgment  in  this 
case  was  obtained  should  have  been  received  as  an  answer 
to  the  allegations  of  the  complaint,  and  the  court  therefore 
erred  in  not  sustaining  the  demurrer  to  the  same. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  defendant's 
counterclaim. 

Fullerton,  C.  J.,  and  Hadley,  Mount  and  Anders, 
JJ.,  concur. 
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E.  May  MacKenzie,  Appellant,  v.  The  State  of  Wash- 
ington., Respondent. 

SCHOOLS    AND    SCHOOL    DISTRICTS  —  RE-ELECTION    OF    TEACHERS — AC- 
CEPTANCE —  DISCHARGE. 

Where  a  teacher  is  re-elected  for  the  ensuing  year,  and  there- 
after expresses  her  gratification  to  the  secretary  of  the  board 
that  she  is  to  have  her  same  work,  and  during  vacation  consults 
with  the  principal,  at  his  request,  in  regard  to  b«r  proposed  work, 
acceptance  on  her  part  is  sufficiently  shown,  and  the  dispensing 
with  her  services  subsequently  upon  abolishing  the  line  of  work 
she  had  conducted,  without  giving  her  an  opportunity  to  accept 
or  refuse  other  work  in  the  school,  amounts  to  a  breach  of  the 
contract. 

SAME. 

The  acceptance  of  an  offer  to  teach  conveyed  by  a  re-election  of 
a  teacher  is  established  by  her  conference  during  vacation  with 
the  newly  elected  principal  concerning  the  character  of  her  work 
for  the  ensuing  year,  and  a  resolution  of  the  board  annulling  her 
employment  on  the  ground  that  it  would  not  be  for  the  best  inter- 
ests of  the  school  amounts  to  a  breach  of  contract. 

NORMAL    SCHOOLS  —  TEACHERS  —  CERTIFICATES    OF    QUALIFICATION  — 
NECESSITY. 

The  certification  of  qualification  of  teachers  of  "higher  and 
special  institutions"  not  being  required  under  that  portion  of  the 
"Code  of  Public  Instruction"  (Laws  1897,  title  4,  p.  427)  devoted 
to  such  institutions,  but  it  being  the  evident  intent  of  the  law 
that  such  certification  shall  apply  only  to  teachers  under  the 
common-school  system,  one  would  not  be  incapable  of  entering 
into  a  contract  to  teach  in  one  of  the  normal  schools  of  the  state 
by  reason  of  not  holding  a  teacher's  certificate. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.    Reversed. 

Graves  &  Graves,  for  appellant. 

W.  B.  Stratton,  Attorney  General,  and  E.  W.  Ross,  for 
respondent. 

42-32  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  brought  this  suit  against  re- 
spondent, and  set  up  in  her  complaint  two  causes  of  ac- 
tion. The  first  avers  that  on  or  about  June  21,  1900, 
appellant  was  employed  by  the  board  of  trustees  of  the 
state  normal  school  at  Cheney,  Washington,  as  a  teacher 
in  said  school  for  the  period  of  one  year,  at  the  rate  of 
$500  per  year;  that  thereafter,  without  excuse,  the  said 
board  of  trustees  refused  to  carry  out  their  said  contract, 
or  to  pay  appellant  any  salary  on  account  of  such  employ- 
ment; that  appellant  was  unable  to  obtain  other  employ- 
ment of  a  like  character,  and  by  such  breach  of  contract 
she  has  been  damaged  in  the  sum  of  $500.  For  a  second 
cause  of  action  the  complaint  alleges  that  about  the  same 
date  one  Rose  R.  Turner  was  employed  by  said  board  as 
a  teacher  in  said  school  for  the  period  of  one  year  at 
$1,000  per  year;  that  thereafter  the  board,  without  ex- 
cuse, refused  to  carry  out  said  contract,  or  to  pay  Mrs. 
Turner  any  portion  of  the  contract  price  on  account  of 
said  employment ;  that  Mrs.  Turner  was  unable  to  secure 
other  employment  of  like  character  for  that  year,  and 
that  by  the  breach  of  said  contract  she  was  damaged  in 
the  sum  of  $1,000;  that  prior  to  the  commencement  of 
this  action  Mrs.  Turner  and  her  husband,  by  assignment 
in  writing,  transferred  her  cause  of  action  arising  from 
the  foregoing  facts  to  appellant.  Judgment  is  demanded 
upon  the  two  causes  of  action  for  $1,500.  The  answer 
avers,  with  reference  to  the  first  cause  of  action,  that  at 
the  time  stated  in  the  complaint  the  board  of  trustees,  be- 
lieving appellant  to  be  duly  qualified  as  a  teacher  to  teach 
in  the  schools  of  the  state  of  Washington,  elected  her  as 
a  member  of  the  corps  of  teachers  in  said  normal  school, 
but  that  appellant  never  in  any  way  signified  her  accept- 
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ance  of  said  election,  and  she  did  not  agree  to  teach  in 
said  school;  that  prior  to  the  opening  of  said  school  for 
the  year  beginning  in  September,  1900,  all  teachers  em- 
ployed in  the  school  were,  by  order  of  the  board,  placed 
under  the  supervision  and  control  of  a  principal;  that 
appellant  was,  by  said  principal,  assigned  to  the  position 
of  assistant  in  the  training  department,  but  that  she  re- 
fused to  accept  said  assignment,  and  thereafter  the  board 
dispensed  with  her  services,  and  rescinded  such  election. 
It  is  also  alleged  that  appellant  was  neither  qualified  to 
teach  in  the  public  schools  of  the  state  nor  to  undertake 
employment  as  a  teacher  in  said  normal  school.  Refer- 
ring to  the  second  cause  of  action,  the  answer  contains  sim- 
ilar averments  as  to  the  election  of  Airs.  Turner,  and  as 
to  her  failure  to  signify  her  acceptance  of  said  election. 
Her  qualification  as  a  teacher  in  the  public  schools  of  the 
state  and  in  said  normal  school  is  not  made  an  issue,  but  it 
is  averred  that  she  refused  to  assent  that  her  work  as  a 
teacher  should  l>e  subject  to  the  supervision  or  control  of 
the  principal,  or  that  she  would  comply  with  the  rules 
and  regulations  adopted  by  the  board  for  the  management 
of  the  school  and  for  the  control  of  the  teachers  employed 
therein ;  that  thereafter  the  board  dispensed  with  her  serv- 
ices, and  rescinded  her  said  election.  The  reply  admits 
the  allegations  as  to  the  election  and  rescission  of  the  elec- 
tion of  the  two  teachers,  and  denies  all  other  affirmative 
averments  of  the  answer.  The  cause  was  tried  by  the 
court  without  a  jury,  and  resulted  in  a  judgment  that 
the  plaintiff  shall  take  nothing  by  her  action,  and  that 
the  defendant  shall  recover  costs.  The  plaintiff  has  ap- 
pealed. 

It  is  assigned  that  the  court  erred  in  finding  that  neither 
the  appellant  nor  Airs.   Turner  accepted  her  election  as 
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teacher,  and  that  they  did  not  agree  to  teach  in  said  school 
Respondent  urges  that  the  action  of  the  trustees  was  no 
more  than  an  offer  to  employ;  that  such  offer  was  never 
accepted  and  therefore  no  contract  was  completed.  These 
ladies  had  been  teaching  in  the  school  the  previous  year, 
and  the  record  of  the  board  of  trustees  dated  June  21, 
1900,  shows  the  following:  "By  motion  the  following 
teachers    were  elected:  E.   May  MacKenzie 

at  $500  per  year;  Mrs.  R.  R.  Turner,  at  $1,000  per  year; 
."  There  is  evidence  to  the  effect  that  it  was 
not  usual  for  formal  applications  to  be  made  to  the  board 
for  re-election,  but  that  such  were  made  in  the  cases  of 
first  elections  only,  and  that  members  of  the  corps  of 
teachers  for  a  previous  year  were  understood  to  be  appli- 
cants for  re-election  without  any  formal  application  there- 
for. Appellant  and  her  assignor  both  appear  to  have 
acted  upon  such  understanding,  and  appellant  urges  that, 
with  the  applications  thus  understood,  the  election  com- 
pleted the  contract.  Whether  this  rule  was  sufficiently 
well  established  so  that  the  election  could  be  treated  as 
an  acceptance  of  a  standing  application  in  the  absence  of 
any  notice  of  its  withdrawal  from  one  already  a  teacher 
in  the  school,  we  do  not  find  it  necessary  to  decide,  since, 
if  we  assume  respondent's  position  that  an  election  is  in 
no  instance  more  than  a  mere  offer  of  employment,  we 
think  there  is  sufficient  evidence  in  this  case  to  show  that 
the  offer  was  accepted  by  both  appellant  and  her  assignor. 
The  election  occurred  about  the  close  of  the  school  year 
of  1899-1900.  Both  of  these  teachers  were  immediately 
notified  by  the  secretary  of  the  board  of  their  election. 
Appellant  at  the  time  said  to  him  that  she  was  glad  she 
was  "to  have  the  same  work,"  thus  indicating  her  accept- 
ance and  her  understanding  was  that  she  was  to  have  the 
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same  class  of  work  which  had  been  assigned  to  her  the 
previous  year.  The  secretary  did  not  inform  her  of  any 
proposed  change  in  her  work.  She  had  previously  had 
charge  of  the  kindergarten  department.  During  the  sum- 
mer vacation,  at  the  request  of  the  newly  elected  prin- 
cipal, she  consulted  with  him  with  reference  to  plans  for 
the  coming  year's  work.  He  expressed  a  desire  that  she 
might  give  a  portion  of  her  time  to  the  training  depart- 
ment. He  asked  her  to  think  the  matter  over,  and  let 
him  know  what  she  thought  about  it.  After  a  time  she 
addressed  a  communication  to  the  principal,  in  which  she 
expressed  the  view  that  she  could  not  undertake  the  pro- 
posed work  in  the  training  department.  She,  however, 
clearly  understood  that  this  work  was  to  be  in  addition 
to  the  regular  kindergarten  work,  and  she  believed  she 
could  not  do  both.  During  a  previous  year  she  had  car- 
ried the  work  of  the  two,  but  had  thereafter,  at  her  own 
request,  been  assigned  to  the  kindergarten  work  only,  at 
a  reduced  salary.  After  the  receipt  of  this  note  from  appel- 
lant, the  kindergarten  department  was,  on  the  advice  of  the 
new  principal,  abolished,  and  appellant  was  notified  that 
her  services  were  not  wanted.  She  was  not  given  the  alter- 
native of  teaching  in  the  training  department  or  not  at 
all,  and  it  is  clear  she  did  not  understand  that  such  a 
course  was  desired.  When  she  was  first  elected  and  sig- 
nified her  assent  thereto,  it  is  true  she  thought  she  would 
have  the  same  work  as  during  the  previous  year,  but  she 
was  given  no  opportunity  to  do  or  refuse  to  do  training 
school  work  after  she  was  informed  that  the  department 
of  her  previous  wprk  was  to  be  abolished.  She  was  thus 
formally  elected  by  the  board  as  a  teacher  for  the  ensuing 
year,  and  she  at  once  expressed  her  assent  thereto,  and 
afterwards  conferred  with  the  principal  about  the  work. 
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No  definite  understanding  as  to  the  scope  of  her  work 
was  then  decided  upon,  but  it  was  discussed  with  the 
understanding  that  the  line  of  her  previous  work  was  at 
least  to  be  carried  by  her.  The  conference  between  her 
and  the  principal  did  not  amount  to  a  positive  assignment 
of  training  school  work  to  her.  It  was  simply  left  for 
her  to  think  over  as  a  possible  assignment  in  connection 
with  her  other  work.  The  evidence  does  not  show  a  re- 
fusal upon  her  part  to  do  work  positively  assigned  to  her. 
The  respondent  contends  that  she  was  not  elected  to  do 
any  specific  work,  but  simply  as  a  teacher  to  receive  her 
assignment  from  the  principal.  That  being  true,  when 
she  expressed  herself  as  glad  that  she  was  elected,  and 
afterwards  entered  into  conference  with  the  principal 
concerning  her  work,  we  think  her  conduct  amounted  to  an 
acceptance  of  the  election.  Since  she  never  refused  to  do 
the  work  of  a  positive  assignment,  there  was  no  breach 
upon  her  part.  If,  in  rescinding  her  election,  the  board 
of  trustees  shall  be  held  to  speak  by  their  record  only, 
then  no  question  of  refusal  to  work  as  directed  was  con- 
sidered.    The  record  upon  that  subject  is  as  follows: 

"Resolved:  That  on  advice  of  Principal  Miller  the 
kindergarten  department  be  discontinued  and  the  services 
of  Miss  E.  May  MacKenzie  be  dispensed  with,  and  that 
the  secretary  be  directed  to  notify  Miss  MacKenzie  of  this 
action." 

Thus  it  will  be  seen  that  the  only  reason  given  was  the 
discontinance  of  the  kindergarten  department.  The  reso- 
lution itself,  we  think,  recognizes  the  existence  of  the  con- 
tractual relation,  and  the  reason  assigned  was  not  suffi- 
cient excuse  for  rescinding  an  election  regularly  made 
and  afterwards  acted  upon  by  appellant.  If  appellant 
had,  at  the  time  of  her  election,  been  specially  assigned 
to  kindergarten  work,  the  resolution  would  have  been  a 
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breach  of  the  contract;  and  since,  upon  respondent's  own 
theory,  she  was  not  so  assigned,  but  was  elected  generally 
for  any  work  that  should  be  assigned  to  her,  then  by  so 
much  more  was  it  a  breach  to  dispense  with  her  services, 
for  the  simple  reason  that  the  kindergarten  work  was  to 
be  abandoned.  The  resolution  was  passed  more  than  two 
months  after  the  election,  and  at  a  time  when  the  schools  of 
the  state  were  about  to  re-open  for  a  new  year's  work,  with 
their  teaching  force  already  employed.  Appellant,  rely- 
ing upon  her  said  election,  had  not  sought  other  employ- 
ment At  the  beginning  of  the  school  year  she  presented 
herself  ready  to  do  any  work  that  should  be  assigned  to 
her,  but  was  informed  that  her  services  were  not  desired. 
She  afterwards  made  reasonable  effort  to  procure  other 
employment,  but  without  success,  and  we  believe  she  is 
entitled  to  recover  upon  her  first  cause  of  action,  unless 
prevented  by  her  own  disqualification  as  a  teacher,  which 
subject  will  be  hereinafter  discussed. 

Turning  now  to  the  second  cause  of  action  based  upon 
the  assigned  claim  of  Mrs.  Turner,  we  find  that  some  time 
after  her  election,  at  the  request  of  the  new  principal, 
Mrs.  Turner  conferred  with  him  about  her  work  for  the 
ensuing  year.  She  had  theretofore  been  in  charge  of  the 
training  department,  and  the  conference  was  to  the  effect 
that  she  was  to  continue  with  the  same  class  of  work.  She 
was  asked  about  former  methods  and  the  program  followed 
by  her,  and  the  principal  suggested  some  changes  which 
he  desired.  She  did  not  express  approval  or  disapproval 
of  the  proposed  changes,  and  says  that  she  fully  intended 
to  adopt  them  at  the  request  of  the  principal,  although 
she  did  not  in  fact  believe  they  were  an  improvement 
upon  the  previous  plans  and  methods.  By  this  conference 
and  consideration  of  plans  for  the  future  work,  with  no 
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refusal  upon  her  part  to  adopt  the  proposed  plans,  we 
think  her  acceptance  of  the  election  made  by  the  board 
was  manifest  Some  time  after  the  conference,  the  new 
principal,  having  conceived  the  idea  that  she  might  not 
work  harmoniously  with  him,  so  reported  to  the  board  of 
trustees.  Thereupon,  on  August  28 — only  a  few  days 
before  the  school  year  was  to  begin — and  at  a  tinie  when 
the  teaching  force  throughout  the  state  had  been  generally 
employed,  the  board  passed  the  following  resolution: 

"Whereas,  on  the  21st  day  of  June,  1900,  Mrs.  Rose 
Rice  Turner  was  employed  by  this  board  as  principal  of 
the  training  school  for  the  year  following;  and 

"Whereas,  since  said  employment  this  board  has  become 
convinced  that  the  retention  of  said  Rose  Rice  Turner 
would  be  prejudicial  to  the  best  interests  of  the  school : 

"Then,  it  is  resolved  that  said  employment  is  hereby 
annulled  and  vacated  and  said  teacher  discharged  there- 
from and  said  position  is  hereby  declared  vacant." 

The  language  of  the  above  resolution,  it  seems  to  us, 
clearly  recognizes  that  a  contractual  relation  already  ex- 
isted with  Mrs.  Turner,  and  we  think  respondent  should 
not  now  be  heard  to  say  that  such  was  not  the  fact.  In 
any  event,  her  previous  election  and  her  subsequent  rati- 
fication thereof  by  her  conduct  as  aforesaid  established 
such  relation.  Having,  by  her  conduct,  thus  led  the  board 
of  trustees  to  understand  that  she  had  accepted  her  elec- 
tion, she  could  have  been  compelled  to  perform  or  respond 
in  damages.  She  also  presented  herself  ready  for  work  at 
the  beginning  of  the  school  year,  and  was  denied  an  as- 
signment. We  think  there  was  a  breach  of  contract  on  the 
part  of  the  respondent.  Mrs.  Turner  also  made  reason- 
able effort  to  procure  other  employment,  but,  for  reasons 
already  stated,  was  unable  to  succeed.  We  therefore  think 
appellant  is  entitled  to  recover  upon  her  second  cause  of 
action. 
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If  the  election  of  these  teachers  should  be  regarded  as 
a  mere  offer  to  contract  upon  respondent's  theory,  it  is 
nevertheless  true  that  an  acceptance  of  an  offer  need  not 
necessarily  be  made  in  words,  but  may  be  inferred  from 
one's  acts. 

"The  proposal  or  acceptance  of  an  agreement  may  be 
communicated  by  words  or  by  conduct,  or  partly  by  the 
one  and  partly  by  the  other.  In  so  far  as  a  proposal  or 
acceptance  is  conveyed  by  words,  it  is  said  to  be  express. 
In  so  far  as  it  is  conveyed  by  conduct,  it  is  said  to  be 
tacit.  It  would  be  as  difficult  as  it  is  needless  to  adduce 
distinct  authority  for  this  statement.  Cases  are  of  con- 
stant occurrence,  and  naturally  in  small  matters  rather 
than  in  great  ones,  where  the  proposal,  or  the  acceptance, 
or  both,  are  signified  not  by  words  but  by  acts.  For  ex- 
ample, the  passenger  who  steps  into  a  ferryboat  thereby 
requests  the  ferryman  to  take  him  over  for  the  usual  fare, 
and  the  ferryman  accepts  this  proposal  by  putting  off." 
Pollock,  Principles  of  Contract  (Dickson  ),  *pp.  9,  10. 

"The  acceptance  of  an  offer  may  be  indicated  by  the 
acts  of  the  party  to  whom  it  is  made.  In  such  a  case, 
however,  the  acts  should  be  regarded  as  evidence  of  the 
mental  assent  essential  to  the  conclusion  of  a  contract, 
rather  than  as  constituting  the  assent  itself."  Pomeroy 
Contracts   (2d  ed.),  §  66. 

A  railroad  company  published  a  circular  inviting  per- 
sons to  settle  and  make  improvements  upon  its  lands, 
promising  those  who  should  do  so  a  preference  right  to 
purchase  when  the  lands  should  be  offered  for  sale.  It 
was  held  that  this  was  an  offer  to  sell,  which  was  accepted 
when  one  settled  upon  and  improved  the  land.  Boyd  v. 
Brinchin,  55  Cal.  427. 

It  is  true  the  settler  afterwards  filed  a  written  applica- 
tion to  purchase,  but  the  essential  act  of  acceptance  was 
the  settling  upon  and  improvement  of  the  land.  In  the 
case  at  bar  the  elected  teachers  could  not  at  once,  by  mere 
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conduct,  accept  by  actually  entering  upon  the  perform- 
ance of  the  contract,  for  that  time  had  not  arrived.  But 
their  acceptance  was  manifest  as  far  as  conduct  could 
well  have  shown  it,  since  they  readily  conferred  with  the 
principal  at  length  and  in  detail  about  plans  for  their 
work.  That  fact  was  reported  by  him  to  the  board,  and 
the  latter  must  thereby  have  understood  that  the  ladies  had 
accepted  their  election,  and  were  relying  thereon  for  their 
next  year's  employment.  This  was  followed,  moreover, 
by  the  tender  of  their  services  when  the  time  for  actual 
performance  came. 

It  is,  however,  urged  by  respondent  that  appellant  can- 
not, in  any  event,  recover  upon  her  first  cause  of  action, 
for  the  reason  that  she  was  incapable  of  entering  into  a 
contract,  because  she  held  no  certificate  of  qualification  as 
is  required  of  teachers  in  the  common  schools.  In  1897 
the  legislature  adopted  what  it  denominated  the  "Code  of 
Public  Instruction  of  the  State  of  Washington."  Laws 
1897,  p.  356  et  seq.  The  act  is  subdivided  into  titles 
and  chapters,  each  dealing  with  a  distinct  branch  of  the 
general  subject  of  schools  and  education.  Under  Title 
3,  at  page  384  et  seq.,  "The  Common  School  System'"*  is 
treated.  Chapter  9  under  said  title,  beginning  at  page 
412,  treats  of  the  "Certification  of  Teachers."  Title  4 
at  page  427  et  seq.,  treats  of  "Higher  and  Special  In- 
stitutions." This  title  is  subdivided  into  chapters  relating 
respectively  to  state  university,  agricultural  college,  nor- 
mal schools,  and  school  for  defective  youth.  In  none  of 
these  chapters,  and  at  no  place  under  this  title,  is  any 
provision  made  for  the  certification  of  teachers,  as  in  the 
case  of  the  common  schools.  The  general  management  of 
these  schools,  including  the  selection  of  teachers,  is  lodged 
with  the  boards  of  regents  and  trustees.     No  provision 
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being  made  for  the  certification  of  teachers,  it  would 
seem  to  have  been  intended  that  the  several  boards  are  to 
be  the  judges  of  the  qualifications  of  the  teachers  they 
shall  employ.  In  the  cases  of  all  these  institutions,  except 
possibly  the  school  for  defective  youth,  it  is  well  under- 
stood that  the  necessary  qualifications  for  teachers  are 
much  in  advance  of  those  required  for  common  school 
work,  and  it  follows  that  the  ordinary  test  of  fitness  for 
common  school  teaching  is  not  a  sufficient  one  for  the  ad- 
vanced schools.  This  may  account  for  the  fact  that  the 
legislature  has  not  made  the  common  school  method  of 
certification  applicable  to  the  higher  institutions.  It  was 
evidently  deemed  wiser  to  leave  the  governing  boards  of 
these  institutions  to  satisfy  themselves  as  to  the  qualifica- 
tions of  these  advanced  teachers  by  other  and  more  assur- 
ing methods  than  by  examinations  and  certificates.  Re- 
spondent refers  us  to  §  51  under  chapter  8  of  title  2  of 
the  act  of  1897.  This  is  found  on  page  380  of  the  Ses- 
sion Laws  of  said  year.  The  title  subject  is  "Officers; 
their  Powers  and  Duties."  The  chapter  subdivision  is 
entitled  "Teachers."     The  section  is  as  follows: 

"Xo  person  shall  be  accounted  as  a  qualified  teacher, 
within  the  meaning  of  the  school  law,  who  has  not  first 
received  a  certificate  issued  by  the  superintendent  of  pub- 
lic instruction,  or  who  has  not  a  state  certificate  or  life 
diploma  from  the  state  board  of  education,  or  who  has 
not  a  temporary  certificate  or  a  special  certificate  granted 
by  the  county  superintendent  according  to  law :  Provided, 
That  nothing  in  this  section  shall  be  construed  as  invali- 
dating any  certificate  in  force  at  the  time  of  its  passage, 
but  the  same  shall  remain  in  force  for  the  period  for 
which  each  was  issued." 

It  is  true  this  section  does  not  appear  in  that  portion  of 
the  act  relating  specifically  to  the  common-school  system; 
but  when  construed  with  reference  to  the  whole  act,  we 
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think  it  can  be  held  to  apply  to  those  teachers  only  for 
whom  regulations  are  by  law  clearly  established  for  ex- 
amination as  preliminary  to  holding  the  certificates  men- 
tioned in  the  section  quoted.  The  regulation  for  such 
examination,  as  we  have  already  said,  we  think  is  limited 
by  the  terms  of  the  act  to  teachers  under  the  common- 
school  system.  We  conclude,  therefore,  that  appellant 
was  not  incapable  of  contracting  to  teach  in  one  of  the 
normal  schools  of  the  state  by  reason  of  not  holding  a 
certificate. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  enter  judgment  for 
appellant  upon  both  causes  of  action. 

Mount,  Dunbar  and  Anders,  JJ.,  concur. 


[No.  4465.     Decided  September  19,   1903.] 

W.  J.  Corbin,  Respondent,  v.  Oriental  Trading  Com- 
pany, Appellant. 

EVIDENCE  —  PRIOR    NEGOTIATIONS    BEARING    ON    WBITTEN    CONTRACT  — 
WHEN  ADMISSIBLE. 

The  rule  that  prior  negotiations  will  be  presumed  as  merged 
in  the  written  contract,  when  one  is  entered  into,  would  not 
forbid  evidence  of  prior  negotiations  where  the  contract  is  one 
between  defendant  and  a  third  party,  and  the  design  of  the 
evidence  is  to  show  plaintiff's  part  in  bringing  about  such  con- 
tract at  the  instance  of  defendant. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
George  Meade  Emory,  Judge.     Affirmed. 

Fred  H.  Peterson,  for  appellant. 

Kerr  &  McCord  and  /.  B.  Alexander,  for  respondent. 
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Peb  Cueiam. — This  action  was  originally  brought  in 
the  superior  court  of  King  county  by  respondent  against 
M.  Tsukuno,  C.  T.  Takahashi,  and  A.  Yamaska,  copart- 
ners, doing  business  as  the  Oriental  Trading  Company, 
appellant,  and  is  so  designated  in  the  briefs  of  counsel. 
It  appears  from  the  issues  as  formulated  by  the  pleadings, 
in  connection  with  the  evidence  submitted  at  the  trial, 
that  on  the  23d  day  of  April,  1901,  the  respondent  and 
appellant  entered  into  a  written  agreement  where- 
by respondent  agreed  to  procure  for  appellant  a  con- 
tract with  the  Oregon  Sugar  Company  of  La  Grande, 
Oregon,  for  the  hire  by  the  latter  company  of  the 
appellant  of  not  less  than  two  hundred  laborers  for 
the  period  of  at  least  two  months,  at  the  rate  of 
$1.25  per  day  (Sundays  and  overtime  at  the  rate  of 
16c  per  hour)  for  each  laborer  so  furnished,  together  with 
railroad  fare  from  the  city  of  Seattle  to  La  Grande.  In 
consideration  of  procuring  such  contract,  appellant  agreed 
to  pay  respondent  ten  (10)  cents  per  day  for  each  laborer 
furnished  to  the  sugar  company,  as  long  as  he  should 
continue  in  its  employ,  at  the  price  of  $1.25  per  day.  Ap- 
pellant also  obligated  itself  to  pay  respondent  the  railroad 
fare  furnished  as  soon  as  collected  from  the  sugar  com- 
pany, out  of  which  fares  the  respondent  was  to  pay  appel- 
lant company  the  sum  of  two  hundred  and  fifty  dollars 
($250),  which  might  be  retained  by  it.  This  contract  is 
admitted  by  the  pleadings.  It  is  then  alleged  by  respond- 
ent that  he  did  at  that  date,  in  pursuance  to  such  agree- 
ment, procure  execution  of  the  contract  between  appellant 
and  the  sugar  company,  with  certain  modifications,  at 
appellant's  instance;  the  material  changes  being  an  in- 
crease of  the  price  per  day  from  $1.25  to  $1.30,  to  be  paid 
by  the  sugar  company  to  appellant  for  each  laborer  furn- 
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ished  who  should  work  for  a  period  of  not  less  than  two 
months,  and  overtime  and  Sunday  work  to  be  paid  at  the 
rate  of  20  cents  per  hour.  There  were  also  other  changes 
as  to  the  time  for  which  those  laborers  were  to  be  em- 
ployed, and  when  to  be  furnished.  It  is  then  alleged  by 
respondent  that,  in  pursuance  of  such  contract,  a  large 
number  of  laborers,  in  excess  of  one  hundred,  were  furn- 
ished by  appellant  to  the  sugar  company,  who  worked  for 
the  latter  more  than  ninety  days;  that  $1,500  had  been 
collected  by  them  from  the  sugar  company  for  fares  ad- 
vanced to  laborers.  Respondent  claims  in  addition  $900, 
per  centage  for  laborers  furnished,  making  a  total  claim 
of  $2,400,  less  $250  to  be  retained  by  appellant,  leaving 
$2,150,  the  amount  for  which  judgment  is  asked.  Appel- 
lant, by  its  answer,  denies  these  averments,  except  the 
first  contract ;  admits  that  it  furnished  laborers  to  the  num- 
ber of  ninety-six  for  the  Sugar  Company  between  May 
1  and  May  22,  1901,  and  that  transportation  was  paid 
on  that  number  at  the  rate  of  $9.50  per  capita.  A  trial 
was  had  to  a  jury,  who  found  a  verdict  in  respondent's 
favor  in  the  sum  of  $966.  Instructions  by  the  learned 
trial  court  were  given  fully  covering  all  the  issues  in- 
volved in  the  cause.  No  exceptions  were  taken  thereto, 
except  the  denial  of  appellant's  request  directing  the  jury 
to  find  a  verdict  in  its  favbr. 

(1)  Error  is  alleged  by  appellant  company  on  the 
grounds  of  rulings  of  the  court  below  as  to  the  admission 
of  certain  testimony;  (2)  that  the  court  erred  in  refusing 
appellant's  request  to  direct  the  jury  to  render  a  verdict 
in  its  favor;  (8)  for  error  in  denying  appellant's  motion 
for  a  new  trial. 

While  respondent  was  being  examined  in  his  own  be- 
half, the  following  question  was  propounded  to  him  by 


CORBIN  v.  ORIENTAL  TRADING  CO.  671 

Sept.    1903.]  Opinion  Per  Curiam. 

his  counsel:  "I  will  ask  you  to  state  to  the  jury,  Mr. 
Corbin,  what  discussion  took  place  between  Mr.  Tsukuno 
and  yourself  at  the  time  that  this  contract  was  entered 
into  with  reference  to  that  contract  of  April  23d  f '  Appel- 
lant's counsel  objected  to  the  question,  on  the  ground  that 
it  was  irrelevant  and  immaterial.  Xo  objection  was  urged 
by  reason  of  its  incompetency.  The  court  overruled  the 
objection,  appellant  excepted,  and  witness  answered.  We 
do  not  think  the  court  erred  in  its  ruling,  because  the  testi- 
mony sought  to  be  introduced  tended  to  show  the  ef- 
forts made  by  respondent  to  comply  with  his  agreement 
between  appellant  and  himself  in  procuring  the  contract 
between  it  and  the  sugar  company.  Mr.  Corbin  was  not  a 
party  to  this  latter  agreement  in  a  sense  that  he  should 
be  precluded  from  showing,  if  he  could,  the  facts  and  cir- 
cumstances under  which  such  instrument  was  entered 
into,  and  why  changes  were  made  from  the  original 
draught  first  submitted  in  support  of  his  alleged  cause  of 
action.-  The  case  cited  by  appellant, — Staver  &  Walker 
r.  Rogers,  3  Wash.  603  (28  Pac.  906), — does  not  apply. 
It  relates  to  irtstances  where  competent  parties  have  de- 
liberately entered  into  a  written  contract  where  its  terms 
are  explicit.  In  the  absence  of  fraud  or  mistake,  all  prior 
oral  negotiations  will  be  considered  as  merged  in  the 
writing.  This  rule  is  a  salutary  one,  and  is  generally  ad- 
hered to  by  the  courts.  There  are  other  assignments  as 
to  errors  in  admitting  evidence,  but,  in  the  light  we  view 
the  issues  involved,  they  do  not  merit  further  special 
notice.  The  evidence  thought  to  be  secondary  was  compe- 
tent and  relevant.  Its  sufficiency  was  therefore  a  matter 
for  the  jury's  consideration,  under  proper  instructions 
from  the  court.  We  are  of  the  opinion,  that  the  superior 
court  committed  no  error  in  denying  appellant's  request 
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directing  the  jury  to  find  in  its  favor,  and  in  holding  that 
there  was  sufficient  evidence  to  sustain  the  verdict  It 
fully  appears  that  the  respondent  was  the  moving  spirit 
in  bringing  the  parties  (appellant  and  the  Oregon  Sugar 
Company)  together;  that  laborers  were  furnished  in  pur- 
suance of  a  contract  between  those  parties.  The  appel- 
lant, having  availed  itself  of  respondent's  services,  should 
compensate  him.  The  amount  of  damages  awarded  seems 
to  be  fully  warranted  by  the  evidence,  and,  as  no  new  ques- 
tion was  suggested  on  the  motion  for  a  new  trial,  the  mo- 
tion was  properly  overruled. 

Finding  no  error  in  the  record  of  which  appellant  has 
just  or  legal  cause  for  complaint,  we  think  the  judgment 
of  the  trial  court  should  be  affirmed,  and  it  is  so  ordered. 


[No.  4631.  Decided  September  19,  1903.] 

Melissa  C.  Budlong,  Appellant,  v.  Edith  J.  Budlong, 
Respondent. 

FRAUDULENT  CONVEYANCES  —  CONSIDERATION   PASSING  BETWEEN   HUS- 
BAND AND  WIFE. 

In  an  action  to  set  aside  a  transfer  of  real  estate  made  by  a 
husband  to  his  second  wife  as  in  fraud  of  certain  claims  of  bis 
first  wife,  a  finding  of  the  validity  of  the  transfer  was  warranted 
where  the  second  wife  testified  that  the  conveyance  was  made  in 
consideration  of  the  price  of  certain  furniture  purchased  from 
her  by  her  husband  about  the  time  of  their  marriage,  that  she 
had  assumed  and  subsequently  paid  from  her  own  means  a  mort- 
gage of  91,500  upon  the  property,  and  that  the  transfer  had  been 
made  with  the  consent  of  the  first  wife;  the  testimony  of  the  hus- 
band that  he  received  no  consideration  thereto*  being  entitled  to 
but  little  weight,  owing  to  its  contradictory  character. 

JUDGMENT  —  COLLATERAL  ATTACK  —  HARMLESS  ERROR. 

A  finding  by  the  court  that  a  judgment  which  was  collaterally 
attacked  was  obtained  by  fraud  does  not  constitute  reversible 
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error,  when  the  decree  in  the  subsequent  action  does  not  attempt 
to  avoid  such  fraudulent  judgment  or  its  legal  effect. 

SAME  —  BE8  JUDICATA  —  ISSUES  DETERMINED. 

A  judgment  in  a  prior  action  between  the  same  parties  affect- 
ing the  same  property  cannot  be  rea  judicata  upon  the  issue  of 
fraud  raised  in  the  second  case,  when  there  were  several  affirma- 
tive defenses,  including  that  of  fraud,  raised  in  the  original 
action,  and  there  is  nothing  in  the  record  to  show  upon  which 
of  the  issues  the  jury  based  their  verdict  in  the  original  action. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Boyd  J.  Tallman,  Judge.     Affirmed. 

Carroll  &  Carroll,  for  appellant. 

John  F.  Dore,  J.  Edwin  Keyes  and  Humes,  Miller  & 
Lysons,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  begun  in  January,  1902, 
to  set  aside  a  certain  deed  to  real  estate  on  the  ground  of 
fraud,  and  to  subject  the  real  estate  to  the  lien  of  two 
judgments  rendered  after  the  execution  of  the  deed.  The 
complaint  alleges,  in  substance,  that  in  November,  1893, 
the  defendant  George  E.  Budlong  was  the  owner  in  fee 
of  lot  8  in  block  71  of  C.  C.  Terry's  First  Addition  to  Se- 
attle, in  King  county;  that  on  the  5th  of  December,  1894, 
said  George  E.  Budlong,  without  consideration,  and  for 
the  purpose  and  with  the  intent  to  deceive  and  defraud 
his  creditors,  and  especially  the  plaintiff,  conveyed  the 
said  property  to  his  wife,  Edith  J.  Budlong;  that  the  said 
Edith  accepted  the  said  conveyance,  knowing  the  purpose 
and  intent  thereof;  that  subsequently,  on  October  19, 
1901,  plaintiff  recovered  a  judgment  against  both  of 
said  defendants,  Edith  and  George  E.  Budlong,  for  the 
sum  of  $158.75  and  costs,  and  that  on  December  3,  1901, 
plaintiff  recovered  a  judgment  against  said  George  E. 

43-32  wash. 
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Budlong  for  the  sum  of  $1,288.50  and  interest  and  costs, 
which  said  judgments  are  of  record  in  King  county, 
wholly  unsatisfied.  The  defendant  George  E.  Budlong 
made  default,  and  did  not  appear  in  the  case.  The  de- 
fendant Edith  J.  Budlong  answered  the  complaint,  and 
denied  that  there  was  any  fraud  in  the  purchase  of  the 
property,  but  alleged  that  the  same  was  purchased  by  her 
in  good  faith  and  for  value.  She  admitted  the  judgments, 
as  alleged,  but  alleged  that  each  of  them  was  recovered  by 
fraud  practiced  upon  the  court  and  jury.  These  allega- 
tions of  the  answer  were  denied.  The  foregoing  are  sub- 
stantially the  issues  tried  in  the  case.  After  hearing  the 
evidence  upon  the  trial,  the  court  found  that  the  defend- 
ant George  E.  Budlong  was  the  owner  in  fee  of  the  prop- 
erty on  November  10,  1893,  and  that  on  December  5, 
1894,  for  a  good  and  valuable  consideration,  with  the 
knowledge  and  consent  of  the  plaintiff,  he  conveyed  the 
property  to  the  defendant  Edith  J.  Budlong.  The  court 
also  found  that  the  two  judgments  named  were  obtained 
by  fraud  practiced  upon  the  court  and  jury  by  the  plain- 
tiff and  defendant  George  E.  Budlong.  Upon  these  and 
other  findings  not  necessary  to  quote,  the  court  entered 
the  following  decree : 

"Ordered,  adjudged  and  decreed,  that  defendant  Edith 
J.  Budlong  is  the  owner  in  fee  simple  of  lot  8  in  block 
71,  C.  C.  Terry's  First  Addition  to  the  City  of  Seattle, 
King  county,  Washington,  with  the  appurtenances  thereto 
belonging,  free  and  clear  of  all  incumbrances  by  reason 
of  any  judgments  recovered  by  the  above  named  plaintiff 
against  the  defendant  George  E.  Budlong,  and  that  said 
defendant  Edith  J.  Budlong  do  have  and  recover  of  and 
from  said  plaintiff  her  costs  incurred  herein  to  be  taxed. 
Done  in  open  court  this  23d  day  of  May,  1902. " 

The  first  and  fourth  assignments  of  error  are  that  the 
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findings,  conclusions,  judgment,  and  decree  are  against 
the  evidence,  and  are  not  supported  by  the  evidence  or  the 
law.  The  main  question  in  the  case  was  whether  the  trans- 
fer of  the  property  on  December  5,  1894,  was  fraudulent. 
The  evidence  upon  this  question  is  somewhat  conflicting. 
George  E.  Budlong  testified  that  he  received  no  consider- 
ation therefor.  Edith  Budlong  testified  that  she  not  only 
paid  a  consideration  for  the  property  at  the  time,  which 
was  the  price  of  certain  furniture  purchased  from  her 
by  George  E.  Budlong  about  the  time  of  their  marriage, 
but  also  that  she  assumed  and  subsequently  paid  from  her 
own  separate  means  a  mortgage  of  $1,500,  which  was 
upon  the  property  at  the  time  she  bought  it.  She  also 
testified  that  the  plaintiff  consented  to  her  purchase  there- 
of. The  evidence  of  George  E.  Budlong  is  very  contra- 
dictory, and  the  lower  court  evidently  gave  little  weight 
thereto,  and  we  think  the  court  was  justified  in  so  doing. 
Upon  the  whole  evidence,  we  think  the  finding  that  the 
conveyance  of  the  property  to  Edith  J.  Budlong  in  1894 
was  for  value  in  good  faith,  and  with  the  knowledge  and 
consent  of  the  plaintiff,  is  borne  out  by  the  weight  of  the 
evidence. 

It  is  no  doubt  true  that  the  attack  by  the  defendant  upon 
the  two  judgments  mentioned  was  a  collateral  attack,  and 
that,  therefore,  they  cannot  be  impeached  in  this  action. 
Black,  Judgments,  §  290  et  seq.  The  findings  of  the 
court  that  the  judgments  were  obtained  by  fraud  and  con- 
spiracy practiced  by  the  plaintiff  and  George  E.  Budlong 
upon  the  court  which  rendered  the  judgments,  therefore, 
count  for  nothing.  It  is  not  necessary  to  reverse  the 
judgment  in  this  case  in  order  to  set  aside  these  findings, 
because  the  decree  did  not  avoid  the  judgments,  or  the 
legal  effect  of  either  of  them.     The  order  was  "that  the 
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defendant  Edith  J.  Budlong  is  the  owner  of  lot  8  .  .  . 
free  and  clear  of  all  incumbrances  by  reason  of  any  judg- 
ments recovered  by  the  above  named  plaintiff  against  the 
defendant  George  E.  Budlong."  This  judgment  followed 
as  a  matter  of  course,  from  the  finding  that  the  property 
was  sold  by  George  E.  Budlong  for  value  and  in  good 
faith  prior  to  the  time  the  judgments  were  rendered 
against  him.  If  these  judgments  are  binding  only  against 
George  E.  Budlong,  they  are  not  a  lien,  and  could  not  be 
executed  for  his  debt  against  the  property  of  Edith  Bud- 
long. If  the  judgment  for  $158.75  against  both  Edith 
and  George  E.  Budlong  was  a  lien  upon  this  property 
at  the  institution  of  this  action,  it  is  still  such  lien,  be- 
cause the  decree  does  not  have  the  effect  to  declare  the 
property  free  from  judgments  obtained  by  the  plaintiff 
against  Edith  J.  Budlong  and  George  E.  Budlong  jointly. 
It  follows,  therefore,  that  the  judgment  entered  must  be 
affirmed. 

The  case  of  Budlong  v.  Budlong,  31  Wash.  228  (71 
Pac.  751),  was  an  action  by  the  appellant  in  this  case  to 
recover  possession  of  the  same  premises  in  question  here. 
In  that  case  the  appellant  recovered  a  judgment  for  pos- 
session of  the  premises  and  for  rent,  which  is  the  judg- 
ment for  $158.75,  mentioned  above.  On  appeal,  that 
judgment  was  affirmed  by  this  court.  While  that  case 
was  pending  here  on  appeal,  this  action  was  brought  in- 
dependently of  the  other  action,  and  tried  without  refer- 
ence thereto,  and  no  mention  thereof  is  made  in  this  case 
or  in  the  briefs  except  a  reference  thereto  by  appellant 
in  her  "additional  authorities."  That  case  could  only  be 
urged  in  this  case  as  res  adjudicata  upon  the  question  of 
fraud.  In  that  case  there  were  several  affirmative  defenses 
to  the  complaint,  among  which  were  that  Edith  Budlong 
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purchased  the  property  from  George  E.  Budlong,  and. 
that  Melissa  Budlong  surrendered  possession  of  the  prop- 
erty to  Edith  Budlong,  upon  an  agreement  that  George 
E.  Budlong  should  pay  her  $18.50  per  month,  and  that 
security  therefor  was  waived.  These  different  defenses 
were  denied  by  the  reply,  and  the  plaintiff,  in  further 
reply,  alleged  that  the  conveyance  from  George  E.  to 
Edith  Budlong  was  fraudulent.  In  the  course  of  the 
opinion  in  that  case  we  said : 

"The  jury  could  therefore  find  under  the  evidence  that 
no  actual  sale  was  made,  that  respondent  may  have  volun- 
tarily yielded  possession  to  appellant  simply  in  consider- 
ation of  the  payment  of  $18.50  monthly,  and  that  she 
did  not  release  her  rights  in  the  property  under  the  con- 
tract and  accept  in  lieu  thereof  the  unsecured  promise 
of  her  former  husband." 

It  therefore  appears  that  the  jury  may  have  found  in 
favor  of  the  plaintiff  upon  all  or  any  one  of  these  ques- 
tions, and  either  would  have  been  sufficient  to  sustain  the 
verdict  Since  there  is  no  claim  in  this  case  that  the  ver- 
dict was  found  upon  the  question  of  fraud,  and  since  the 
verdict  may  have  been  rendered  upon  either  of  the  ques- 
tions in  issue,  and  the  record  is  silent  upon  the  question 
of  fraud,  we  conclude  that  the  decision  in  that  case  is 
not  conclusive  of  the  question  of  fraud  in  this.  Marble 
Savings  Bank  v.  Williams,  23  Wash.  766  (63  Pac.  511). 
We  call  attention  to  Budlong  v.  Budlong,  supra,  in  order 
to  make  it  clear  that  we  do  not  by  this  case  disturb  the 
right  of  possession  determined  in  that  case. 

For  the  reasons  given,  the  judgment  of  the  lower  court 
is  affirmed. 

Euixerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar, 
JJ.,  concur. 
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[No.  4574.     Decided  September  19,  1903.] 

I  §3  6781  Laura  S.   Hughes  et  vir,  Respondents,  v.   South  Bay 

"""™"  School  District  Xo.  11,  Appellant. 

DEED —  PREMISES   CONVEYED  —  EXCEPTION  OF  PARCEL  FROM  GRANT. 

Where  a  deed  to  plaintiff  expressly  reserved  one  acre  for 
school  purposes  out  of  one  corner  of  the  tract  conveyed,  she  has 
no  standing  to  assert  that  the  school  district  had  title  to  but  one- 
half  of  an  acre,  from  the  fact  that  the  original  grant  to  the  dis- 
trict had  been  but  a  half-acre,  and  had  been  so  recognized  by 
various  grantors  in  plaintiff's  chain  of  title. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.     Reversed. 

Vance  &  Mitchell  and  Phil  Skilhnan,  for  appellant. 
/.  W.  Robinson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.— On  April  29,  1879,  one  Nathan  Patter- 
son, who  was  then  the  owner  in  fee  simple  of  the  north- 
west quarter  of  the  southeast  quarter  of  section  32,  town- 
ship 19  north,  range  1  west,  W.  M.,  executed  and  de- 
livered to  the  defendant,  the  South  Bay  School  District 
No.  11,  a  certain  lease  containing  the  following  descrip- 
tion, towit: 

"I  do  hereby  grant  and  lease  one-half  acre  of  land  of 
the  northwest  quarter  of  the  southeast  quarter  of  section 
32,  19  N .,  of  range  1  West,  to  the  South  Bay  School  Dis- 
trict No.  11  of  Thurston  County,  W.  T.,  for  so  long  as 
it  shall  be  used  for  school  purposes.  When  it  ceases  to 
be  used  as  such  it  shall  revert  to  me,  my  heirs,  executors 
or  assigns.  Said  one-half  acre  to  be  under  and  contiguous 
to  the  present  school  house  near  the  southwest  corner  of 
the  above  described  forty  acre." 

On  February  16,  1880,  said  Patterson  conveyed  by  war- 
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ranty  deed  to  Harlow  L.  Minkler  the  premises  above  des- 
cribed in  language  as  follows,  towit : 

"The  northwest  quarter  of  the  southeast  quarter  of 
section  32,  township  19  N.,  R.  1  West,  Wil.  Mer.,  contain- 
ing forty  acres  more  or  less  (subject  to  a  certain  lease  of 
half  an  acre  of  said  tract,  executed  by  the  party  of  the 
first  part  to  the  South  Bay  School  District  No.  11,  and 
recorded  in  Vol.  12  of  deeds  at  page  16)." 

On  August  20,  1880,  said  Harlow  L.  Minkler  and  wife 
deeded  the  above-named  property  to  Ely  F.  Corliss,  and 
described  the  same  as  follows,  towit : 

"All  of  the  northwest  quarter  of  the  southeast  quarter 
of  section  32,  township  19  north,  of  range  1  West,  Wil. 
Mer.,  containing  40  acres  more  or  less,  excepting  one  half 
acre  deeded  to  the  school  district  known  as  the  South" 
Bay  School  House." 

On  July  16,  1889,  said  Ely  F.  Corliss  and  wife  deeded 
to  Flora  Foster  a  portion  of  said  premises,  and  described 
the  same  as  follows,  towit : 

"The  south  half  of  the  northwest  quarter  of  the  south- 
east quarter  of  section  32,  township  19  north,  of  range  1 
West,  Wil.  Mer.,  containing  20  acres  (less  one  acre  here- 
tofore sold  from  said  tract)." 

On  June  14,  1890,  Flora  A.  Foster  and  her  husband 
deeded  to  the  plaintiff  Laura  S.  Hughes  said  premises 
and  described  them  as  follows,  towit : 

"The  south  half  of  the  northwest  quarter  of  the  south- 
east quarter  of  section  32,  township  19  N.,  R.  1  West, 
WiL  Mer.,  according  to  the  official  plat  on  file  in  the 
United  States  land  office  in  Seattle,  Washington,  reserv- 
ing out  of  said  grant  one  acre  sold  to  the  school  district, 
intending  to  convey  hereby  19  acres  of  land." 

On  July  22,  1898,  Ely  F.  Corliss  and  wife  deeded  to 
the  defendant  the  following  portion  of  said  premises, 
towit : 
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"An  acre  of  land  in  a  square  form  in  the  south- 
west corner  of  the  northwest  quarter  of  the  southeast 
quarter  of  section  32,  township  19  north,  of  range  1 
West,  Wil.  Mer.,  together  with  all  and  singular  the  ten- 
ements, hereditaments  and  appurtenances  thereto  belong- 
ing or  in  any  wise  appertaining,  and  the  remainders, 
rents,  issues  and  profits." 

All  of  the  above  mentioned  deeds  were  duly  recorded 
in  the  auditor's  office  of  Thurston  county,  Washington. 
The  land  leased  by  Patterson  to  the  school  district  was 
occupied  by  said  district    for    schoolhouse    purposes,    a 
school  house  being  erected  and  maintained  thereon.     The 
land  in  controversy  is  the  extra  one-half    acre    of    land 
which  was  conveyed  by  Corliss  and  wife  to  the  district 
on  July  22,  1898.     The  plaintiffs   (respondents  in  this 
action),  deeming  that  respondent  Laura  S.  Hughes  was 
entitled  to  the  possession     of    said    half    acre    of    land, 
brought  an  action  against  the  school  district,  alleging  title 
to  the  same,   and  alleging  that  the  defendant  claimed 
some  title  or  interest  in  and  to  a  portion  of  the  premises 
situate  near  or  contiguous  to  the  half  acre  attempted  to 
be  described  in  the  lease  of  Nathan  Patterson,  or  to  some 
portion  thereof,  adverse  to  her  interest;  that  the  exact 
character  of  the  claim  she  was  unable  to  state,  but  that 
such  claim,  whatever  it  might  be,  was  without  right  or 
authority  of  law,  and  that  the  same  constituted  a  cloud 
upon  her  title;  and  asked  to  have  her  title  quieted  and 
the  possession  restored.     A  demurrer  was  interposed  to. 
this  complaint  on  several  grounds,  ainong  which  was  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action   and  that  it  did  not  state  sufficient  to 
show  that  plaintiffs  were  entitled  to  any  equitable  relief 
whatever.     The  demurrer  was  overruled,    and    the    case 
went  to  trial.     Judgment  was  entered  in  accordance  with 
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the  prayer  of  the  plaintiffs'  complaint,  quieting  title  to 
the  land  in  dispute,  for  a  small  amount  for  the  destruc- 
tion of  a  fence  which  it  was  alleged  in  the  complaint  had 
been  removed  and  destroyed  by  the  defendant,  and  for 
costs. 

Whether  considered  from  the  standpoint  of  the  testi- 
mony or  of  the  demurrer  to  the  complaint,  this  judgment 
must  be  reversed.  It  appears  upon  the  face  of  the  com- 
plaint that  the  title  to  this  land  not  only  never  was  in  the 
plaintiff  Laura  S.  Hughes,  but  was  never  in  her  grantor. 
The  title  to  the  whole  forty  acres,  subject  to  the  lease  of 
the  one-half  acre  made  by  Patterson  to  the  school  district, 
descended  regularly  to  Ely  F.  Corliss,  and  there  it  re- 
mained until  Corliss  disposed  of  it  by  deed  to  the  school 
district  on  July  22,  1898;  for  when  Corliss  deeded  to 
Flora  A.  Foster,  the  deed  called  for  twenty  acres,  "less  one 
acre  heretofore  sold  from  said  tract."  This  was  notice 
to  the  grantee,  Foster,  that  she  was  receiving  by  deed 
but  nineteen  acres  of  the  tract  described.  This  same 
notice  was  given  to  the  respondent  when  she  received  her 
deed  from  Flora  A.  Foster.  In  addition  it  was  especially 
stated  in  the  deed  that  it  was  the  intention  to  convey 
thereby  nineteen  acres  of  land.  We  are  at  a  loss  to  under- 
stand upon  what  authority  or  theory  the  respondent  can 
claim  title  to  nineteen  and  one-half  acres  of  the  above- 
described  land  when  the  deed  through  which  she  claims  not 
only  reserves  one  acre,  but  especially  announces  the  inten- 
tion to  convey  but  nineteen  acres.  So  that,  on  the  face  of  the 
complaint,  we  think  there  was  no  equity  shown,  and  that 
the  demurrer  thereto  should  have  been  sustained. 

But  the  respondents'  case  was  in  no  way  strengthened 
by  the  testimony.  The  undisputed  testimony  is  that  it 
was  the  intention  and  understanding  between  Corliss  and 


682  HUGHES  v.  SOUTH  BAY  SCHOOL  DISTRICT. 

Opinion  on  Rehearing.  [32  Wash. 

Flora  A.  Foster  that  only  nineteen  acres  was  intended  to 
be  conveyed  by  the  deed  from  Corliss  to  Foster,  and  that 
the  price  paid  was  so  much  per  acre,  viz.,  $15  per  acre, 
for  nineteen  acres.  It  is  also  testified  to  by  Corliss  that 
on  several  occasions  after  the  passing  of  the  deed  from 
Foster  to  the  respondent,  the  respondent  approached  him 
with  a  request  to  buy  the  one-half  acre  of  land  in  dis- 
pute, which  request  he  refused  to  comply  with,  stating 
that  he  had  promised  to  deed  the  same  to  the  school  dis- 
trict. These  conversations,  it  is  true,  are  denied  by  the 
respondent  in  a  deposition;  but  we  are  satisfied  from  the 
whole  testimony  in  the  case,  without  specially  reviewing 
it  (and  it  was  very  brief),  that  not  only  did  no  title  to  the 
lands  in  question  ever  pass  to  the  respondent,  but  that 
it  never  was  intended  in  any  of  the  transactions  through 
which  she  claims  title  that  such  title  should  pass.  Whether 
the  conveyance  from  Patterson  to  the  school  district  is 
a  deed  or  lease,  or  void  or  legal,  or  whether  the  school 
district's  title  is  good  to  the  lands  in  question,  are  matters 
which  do  not  concern  the  respondent,  as  she  must  obtain 
judgment,  if  at  all,  on  the  strength  of  her  own  title  or 
right  to  possession. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  judgment  for  the  appellant,  with 
costs. 

Fullerton,  C.  J.,  and  Mount,  Hadley  and  Anders, 
JJ.,  concur. 

On  Petition  for  Rehearing. 

Per  Curiam. — In  their  petition  for  rehearing  respond- 
ents complain  that  the  court  in  its  opinion  did  not  cor- 
rectly describe  the  half  acre  of  land  in  controversy;  that 
the  actual  contest  was  over  a  half  acre  of  land  surround- 
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ing  the  half  which  was  leased  to  the  school  district  by 
Patterson. 

It  is  difficult  to  ascertain  from  the  complaint  the  exact 
description  of  the  land  over  which  the  contest  was  waged, 
the  action  being  to  quiet  title  to  the  whole  of  the  twenty- 
acre  tract,  less  the  amount  actually  occupied  by  the  school 
house.  But  it  is  immaterial  to  the  decision  of  the  case, 
as  the  whole  of  the  land  claimed  by  the  district  is  an 
acre  of  land  in  square  form  beneath  and  surrounding  the 
school  house.  As  to  the  legal  points  involved,  we  are  satis- 
fied with  the  decision  heretofore  rendered,  and  the  peti- 
tion will  therefore  be  denied. 


[No.  4700.     Decided  September  19,  1903.] 

Edward  Vox  Tobel,  Respondent,  v.   Stetson  &  Post 
Milt,  Company,  Appellant. 

BROKERS  —  ACTION   FOR   COMMISSIONS  —  QUANTUM   MERUIT. 

A  complaint  alleging  that  defendant  placed  a  piece  of  real 
estate  in  plaintiff's  hands  for  sale  at  a  fixed  price,  agreeing  to 
pay  a  fixed  sum  as  commission;  that  by  agreement  a  partial  re- 
duction was  made  in  the  price;  that  defendant  ascertained  who 
the  customer  was  and  itself  effected  a  sale  of  the  property;  that 
defendant  refused  to  pay  a  reasonable  or  any  commission  on  ac- 
count of  such  sale,  though  the  same  was  worth  $2,000  and  de- 
mand had  been  made  therefor,  sufficiently  states  a  cause  of  action 
on  quantum  meruit. 

DEPOSITIONS CONCLUSIVENESS    AGAINST   PARTY    TAKING. 

A  party  taking  a  deposition  is  not  bound  by  statements  made 
against  his  Interest. 

SAME  —  WHEN  OFFERED  BY  ADVERSARY EFFECT. 

A  party  who  offers  in  evidence  a  deposition  taken  by  his  ad- 
versary makes  it  his  own,  and  hence  the  one  who  took  the  depo- 
sition would  not  be  estopped  by  its  statements  against  his  in- 
terest. 
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SAME  —  LEADING  QUESTIONS. 

When  a  party  offers  a  deposition  taken  by  his  adversary  he 
adopts  it  as  his  own,  and  cannot  object  to  certain  of  the  interrog- 
atories on  the  ground  that  they  are  leading. 

TRIAL  —  ADMISSION    OF    EVIDENCE  —  EXCLUSION    OF    CROSS    EXAMINA- 
TION IN  DEPOSITION. 

The  refusal  of  the  court  to  admit  in  evidence  the  cross-exami- 
nation contained  in  a  deposition  until  the  direct  examination  had 
been  first  offered  and  read  was  not  error,  where  the  cross-exami- 
nation was  unintelligible  without  the  direct  examination  to  ex- 
plain it. 

ACTION  ON  ASSIGNED  CLAIM  —  SEAL  PARTY  IN  INTEREST. 

An  assignee  in  writing  of  a  chose  in  action  who  holds  the 
claim  by  a  mere  naked  legal  title  has  such  an  interest  under  Bal. 
Code,  §  4835,  as  would  entitle  him  to  maintain  action  thereon  in 
his  own  name. 

JUDGMENT  —  RES  JUDICATA. 

A  judgment  in  a  former  action  between  the  same  parties  for 
the  same  cause  of  action  is  not  res  judicata  when  it  was  merely 
a  judgment  of  dismissal  based  on  the  insufficiency  of  the  com- 
plaint. 

BROKERS  —  SALE    OF    LAND  —  ACTION     FOB     COMMISSIONS  —  INSTRUC- 
TIONS—  HARMLESS   ERROR. 

Where  an  action  for  commissions  is  based  on  the  fact,  and  is 
so  shown  by  the  evidence,  that  the  owner  sold  the  property  to  the 
broker's  customer  pending  negotiations  between  the  broker  and 
the  customer,  an  instruction  implying  that,  in  order  to  find  tor 
the  owner,  the  jury  must  find  that  the  broker  failed  to  find  a  cus- 
tomer ready,  willing  and  able  to  buy,  and  that  he  had  abandoned 
his  efforts  to  find  a  purchaser,  would  be  harmless  error. 

SAME. 

In  an  action  by  a  real  estate  broker  for  commissions  where 
the  court  was  instructing  upon  defendant's  theory  that  the  broker 
had  abandoned  his  efforts  to  make  a  sale,  language  assuming  that 
the  broker  had  the  exclusive  contract  to  sell  the  property  would 
be  harmless  error. 

SAME. 

A  statement  by  the  judge  that  "Here  we  come  to  some  of  the 
most  important  allegations  on  the  part  of  the  plaintiff,  and  to 
some  of  the  most  important  issues  of  the  case,"  was  not  reversi- 
ble error  in  the  absence  of  a  showing  of  special  injury  to  the 
party  complaining. 
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Appeal  from  Superior  Court,  King  County.  —  Hon. 
George  E.  Mobbis,  Judge.    Affirmed. 

Allen,  Allen  &  Stratton,  for  appellant. 
Bollinger,  Ronald  &  Battle,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  C.  J. — The  respondent  who  was  plaintiff 
below,  brought  this  action  against  the  appellant  on  an 
assigned  claim  to  recover  the  sum  of  $2,000,  alleged  to 
be  due  as  commissions  for  the  sale  of  certain  real  property 
belonging  to  appellant.  The  sale  was  alleged  to  have 
been  made  by  one  F.  Hochbrunn,  a  real  estate  broker, 
under  a  contract  with  the  appellant,  the  claim  for  com- 
missions having  been  assigned  to  the  respondent  by  Hoch- 
brunn by  an  assignment  in  writing.  The  trial  was  had 
before  a  jury,  which  returned  a  verdict  in  favor  of  the 
respondent  for  $950,  for  which  sum  the  judgment  was 
entered  from  which  this  appeal  is  taken. 

The  appellant's  first  assignment  of  error  goes  to  the 
sufficiency  of  the  complaint.  It  contends  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  court  erred  in  permitting  the  re- 
spondent to  introduce  evidence  thereunder,  over  its  objec- 
tion made  after  the  jury  had  been  impaneled  and  sworn 
to  try  the  cause.  But  we  think  the  complaint  has  in  it 
all  of  the  elements  necessary  to  a  good  cause  of  action 
While  it  is  long,  and  recites  with  much  detail  the  transac- 
tion on  which  the  action  is  founded,  in  substance  it  is 
alleged  that  the  appellant,  being  the  owner  of  certain  real 
property,  placed  it  in  the  hands  of  the  assignor  of  the 
respondent  for  sale  at  a  fixed  price,  agreeing  to  pay  a 
fixed  sum  as  a  commission  in  case  a  sale  should  be  effected 
at  the  price  named;  that  the  assignor  procured  a  person 
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able  and  willing  to  purchase  the  property,  but  not  at  the 
price  at  which  he  had  it  for  sale ;  that  he  then  applied  to 
the  appellant  for  a  reduction  in  the  price,  and  secured 
a  partial  reduction,  but  not  to  the  sum  his  customer  had 
then  expressed  his  willingness  to  pay;  that  while  he  was 
negotiating  between  the  parties,  endeavoring  to  get  them 
to  a  common  understanding,  the  appellant  importuned 
him  to  know  who  his  customer  was,  promising  to  pay 
him  a  reasonable  commission  if  it  effected  a  sale  of  the 
property  itself  to  his  customer ;  that  he  gave  the  appellant 
the  name  of  his  customer,  whereupon  the  appellant  dealt 
with  his  customer  directly,  effecting  a  sale  of  the  property 
to  him  for  a  consideration  of  $70,000,  but  failed  and  re- 
fused to  pay  his  reasonable  or  any  commission  on  account 
of  such  sale,  though  the  same  was  worth  $2,000,  and  de- 
mand had  been  made  therefor.  It  seems  to  us  that  this 
states  a  cause  of  action  on  quantum  meruit,  as  the  trial 
court  held,  and  will  sustain  a  judgment  for  the  reasonable 
value  of  the  services  rendered  by  the  respondent's  as- 
signor. In  the  same  connection,  although  not  in  the  order 
discussed  in  the  briefs,  may  be  noticed  the  further 
objection  that  the  evidence  is  insufficient  to  justify 
the  verdict.  The  testimony  of  Hochbrunn,  the  prin- 
cipal witness  for  the  respondent,  did  not  differ  mate- 
rially from  the  allegations  of  the  complaint,  and  war- 
ranted a  recovery  on  the  part  of  the  respondent  in  so  far 
as  the  question  of  the  preponderance  of  the  evidence  was 
concerned.  It  appears,  however,  that  the  respondent  prior 
to  the  trial  took  the  deposition  of  one  C.  H.  Black.  At 
the  trial  he  did  not  offer  it  in  evidence,  whereupon  it  was 
introduced  by  the  appellant.  The  appellant  now  con- 
tends that  the  respondent  is  bound  by  the  statements  of 
this  witness,  and,  as  these  are  to  be  the  effect  that  the  re- 
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spondent's  assignor  was  not  the  procuring  cause  of  the 
sale,  the  respondent  cannot  recover.  But  the  appellant 
mistakes  the  rule.  The  deposition,  had  the  respondent 
introduced  it,  would  not  have  been  conclusive  against  him, 
even  as  to  statements  made  against  his  interest.  A  depo- 
sition does  not  differ  in  that  respect  from  the  oral  evi- 
dence of  a  witness.  Contrary  evidence  may  still  be  intro- 
duced, and  the  question  as  to  where  the  truth  lies  left  for 
the  determination  of  the  jury.  But  this  rule  need  not  be 
invoked  here.  The  appellant  made  the  deposition  its 
own  when  it  offered  it  in  evidence.  The  testimony  of  the 
witness  became  just  as  much  its  own  as  it  would  have  be- 
come had  the  witness  been  present  in  person  on  the  re- 
spondent's subpoena  and  called  by  the  appellant.  In  no 
view  of  tfie  case,  therefore,  can  this  deposition  have  the 
force  of  an  admission  by  the  respondent,  and  he  was  not 
estopped  from  asserting  the  truth  because  of  its  statements 
against  his  interest.  On  the  main  question  there  was  evi- 
dence to  the  effect  that  the  respondent's  assignor  was  the 
procuring  cause  of  the  sale.  True,  this  was  disputed  by 
both  the  seller  and  the  purchaser;  nevertheless  it  was  a 
question  for  the  jury,  not  the  court. 

It  is  next  complained  that  the  court  erred  in  refusing 
to  grant  a  nonsuit.  The  respondent  did  not  testify  per- 
sonally in  the  action.  While  Hochbrunn  was  on  the  stand 
he  testified  that  the  claim  sued  upon  had  been  assigned 
to  the  respondent  as  security  for  a  debt,  and  that  the  debt 
had  been  fully  paid  prior  to  the  trial.  The  assignment 
was  in  writing,  and  there  had  been  no  reassignment  of  the 
claim  from  the  respondent  to  Hochbrunn.  The  appellant 
contends  that  the  payment  of  the  debt  itself  operated  as 
a  reassignment  of  the  claim,  and  hence  the  respondent 
was  not  the  real  party  in  interest.     Doubtless,  an  assign- 
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ment  of  a  chose  in  action  can  be  made  by  parol,  and,  had 
the  parties  wished  it,  the  claim  could  have  been  reas- 
signed by  parol  at  the  time  the  debt  was  paid ;  but  there  is 
no  evidence  of  a  reassignment  by  parol  or  otherwise,  and, 
in  so  far  as  the  record  shows,  the  respondent  is  still  the 
legal  owner  of  the  claim.  By  the  Code  (§  4835,  Bal- 
linger's)  an  assignee  of  a  chose  in  action  who  holds  the 
same  by  an  assignment  in  writing  may  maintain  an  action 
thereon  in  his  own  name,  notwithstanding  his  assignor 
may  have  an  interest  in  the  thing  assigned.  So  here,  not- 
withstanding the  respondent  may  have  held  the  claim  at 
the  time  of  the  trial  by  a  mere  naked  legal  title,  we  think 
he  had  such  an  interest  as  would  entitle  him  to  main- 
tain this  action  in  his  own  name.  McDaniel  v.  Pressler, 
3  Wash.  636  (29  Pac.  209) ;  Riddell  v.  Pfichard,  12 
Wash.  601  (41  Pac.  905). 

When  offering  the  deposition  of  C.  H.  Black,  the  appel- 
lant objected  to  certain  of  the  interrogatories  on  the  ground 
that  they  were  leading.  Its  objections  were  in  part  sus- 
tained and  in  part  overruled.  It  assigns  error  on  the 
objections  overruled.  Inasmuch  as  it  was  the  appel- 
lant itself  offering  the  deposition,  it  is  somewhat  diffi- 
cult to  understand  just  how  it  can  complain  because 
the  court  refused  to  sustain  its  objection  to  the  ques- 
tions asked,  even  though  they  were  originally  propounded 
by  the  other  side.  The  general  rule  is  that,  when  a  party 
offers  a  deposition  taken  by  his  adversary,  he  adopts  it 
as  his  own,  and  will  not  be  allowed  to  deny  its  compe- 
tency or  legality,  or  to  impeach  the  veracity  of  the  wit- 
ness. But,  waiving  this,  we  see  no  error  in  the  ruling  in 
any  event.  When  leading  questions  will  be  allowed  is 
largely  a  matter  of  discretion  with  the  trial  court,  to  be 
reviewed  only  for  its  abuse.     Here  there  was  no  abuse  of 
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discretion.  The  witness'  sympathies  were  clearly  with 
the  appellant;  so  much  so  in  fact  that  it  seemed  nothing 
but  a  leading  question  would  elicit  a  direct  response  from 
him.  In  this  same  connection  the  appellant  complains 
that  the  court  erred  in  refusing  to  permit  him  to  read  its 
cross-examination  until  the  direct  examination  was  first 
offered  and  read.  Whether  a  party  would  in  any  case 
be  permitted  to  offer  a  part  of  a  deposition  taken  at  the 
instance  of  his  adversary  which  had  not  been  offered  in 
evidence  by  the  adversary,  we  are  not  called  on  here  to 
determine,  as  the  record  shows  that  this  particular  ruling 
was  correct.  The  cross-examination  was  offered  as  a 
whole,  and  its  perusal"  discloses  that  a  part  of  it  would 
have  been  scarcely  intelligible  without  the  direct  examina- 
tion to  explain  it.  The  court  was  not  called  upon  to  seg- 
regate the  admissible  portions  from  the  inadmissible,  and, 
as  the  whole  was  offered,  and  was  not  admissible  as  a 
whole,  it  was  all  properly  rejected. 

As  its  first  affirmative  defense  the  appellant  pleaded  as 
res  judicata  a  judgment  in  a  former  action  between  the 
same  parties  for  the  same  cause  of  action.  The  judgment 
roll  was  offered  in  evidence  on  this  trial,  and  an  objection 
interposed  thereto  and  sustained.  This  was  not  preju- 
dicial error.  A  perusal  of  the  judgment  roll  shows  that 
it  was  a  judgment  of  dismissal  based  on  the  insufficiency 
of  the  complaint,  and  did  not  purport  to  determine  the 
merits  of  the  controversy.  Moreover,  it  expressly  recited 
that  it  was  without  prejudice  to  another  action.  In  no 
sense  could  the  judgment  have  been  res  judicata  of  the 
present  action. 

The  appellant  next  complains  that  the  court  erred  in 
refusing  to  give  to  the  jury  certain  instructions  requested 
by  it.  A  careful  examination  of  the  several  assignments 
has  convinced  us  that  no  error  was  committed  by  the  court 
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in  iW  rulings  on  any  of  the  matters  complained  of.  All 
that  was  material  in  the  requested  instructions  was  given 
in  the  general  charge ;  not  in  the  language  of  the  request, 
perhaps,  but  in  substance;  and  this  we  have  uniformly 
held  is  a  sufficient  compliance  with  the  requirements  of 
the  law  in  that  regard. 

Of  the  instructions  given  the  following  is  assigned  as 
error : 

"I  instruct  you  further,  gentlemen  of  the  jury,  that 
if  you  believe  from  the  evidence  in  this  cause  that  Mr. 
Hochbrunn  was  unable  to  bring  a  purchaser,  ready,  able, 
and  willing  to  accept  the  terms  of  purchase  laid  down  in 
his  contract  with  the  owner  of  the  property,  and  if  you 
further  believe  that  his  own  efforts  to  procure  a  purchaser 
had  been  abandoned,  or  if  you  believe  that  the  broker's 
authority  had  been  terminated  in  good  faith  by  the  defend- 
ant, and  that  subsequent  to  such  abandonment  or  termina- 
tion the  defendant  itself  opened  negotiations  with  the 
final  purchaser  of  the  property,  and  consummated  that 
purchase  on  account  of  its  own  efforts,  or  on  account  of 
the  efforts  of  persons  other  than  Mr.  Hochbrunn,  that  un- 
der those  circumstances  your  verdict  would  have  to  be 
for  the  defendant  in  this  cause." 

It  is  urged  that  the  clause,  "and  you  further  believe 
that  his  own  efforts  to  procure  a  purchaser  had  been 
abandoned,"  renders  the  instruction  obnoxious,  because 
it  compelled  the  jury  to  find  not  only  that  the  broker 
had  failed  to  find  a  purchaser  ready,  willing,  and  able 
to  take  the  property,  but  that  the  defendant's  efforts  to 
find  a  purchaser  had  been  abandoned,  before  the  owner 
could  sell ;  while  the  law  is  that  in  either  of  these  events, 
and  not  necessarily  on  the  happening  of  both,  the  appel- 
lant was  entitled  to  a  verdict  It  may  be  that,  as  an  ab- 
stract proposition  of  law,  the  appellant's  contention  is 
correct,  but  it  does  not  necessarily  follow  that  an  instruc- 
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tion  in  the  form  given  by  the  court  must  in  all  cases  be 
incorrect.  If  the  facts  of  the  case  be  that  the  broker  has 
a  prospective  customer  with  whom  he  is  negotiating,  and 
the  owner,  while  such  negotiations  are  pending,  sells  the 
property  to  that  customer,  clearly  the  owner  is  liable  for 
the  brokers  commission,  notwithstanding  the  broker  had 
not  found  a  purchaser  ready,  able,  and  willing  to  take 
the  property  at  the  terms  on  which  he  held  the  property 
for  sale.  Such  were  the  facts  in  the  case  before  us,  if  the 
respondent's  contention  be  true,  and  we  think  there  was 
no  error  in  the  charge  of  the  court  as  given,  particularly 
as  the  court  later  on  explained  the  distinction  between 
selling  to  the  broker's  customer  and  to  a  third  person. 
Another  instruction  complained  of  was  the  following : 

"I  instruct  you,  also,  gentlemen  of  the  jury,  if  you  be- 
lieve from  the  evidence  that  Mr.  Hochbrunn  was  unable 
to  bring  a  purchaser  ready,  willing,  and  able  to  buy  the 
property  in  question  at  the  price  demanded,  and  if  you 
further  believe  that  after  such  inability  had  taken  place  a 
reasonable  time  had  elapsed  within  which  to  complete 
and  to  consummate  the  negotiations  on  his  part — that  is 
to  say,  on  Mr.  Hochbrunn's  part — after  such  a  time  had 
elapsed,  the  defendant  would  be  at  liberty  to  proceed  on  its 
own  account  to  negotiate  and  sell,  even  with  Mr.  Hoch- 
brunn's  customer,  and  would  have  the  right  to  consum- 
mate th&t  sale  through  its  own  efforts  or  through  the 
efforts  of  other  persons,  without  the  aid  of  Mr.  Hoch- 
brunn ;  and,  if  you  believe  that  the  evidence  in  this  cause 
conforms  to  that  state  of  facts  which  I  have  just  men- 
tioned, your  verdict  will  have  to  be  for  the  defendant 
in  this  cause." 

It  is  said  that  this  is  erroneous,  because  it  assumes  that 
the  broker  had  the  exclusive  right  to  sell  the  property, 
when  there  was  no  evidence  that  such  was  his  contract 
It  is  plain  from  the  language  of  the  instruction  that  the 
court  was  attempting  to  charge  the  jury  upon  the  appel- 
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lant's  theory  that  the  broker  had  abandoned  his  efforts 
to  make  a  sale  before  it  sold  to  the  broker's  customer.  The 
instruction  was  altogether  in  the  appellant's  favor,  and, 
even  though  it  be  admitted  that  it  does  assume  the  fact 
imputed  to  it,  the  error  is  harmless  in  so  far  as  the  appel- 
lant is  concerned.  It  could  in  no  way  have  been  prej- 
udiced by  it. 

In  charging  upon  a  particular  branch  of  the  case  the 
court  used  these  words :  "and  here  we  come  to  some  of  the 
most  important  allegations  on  the  part  of  the  plaintiff, 
and  to  some  of  the  most  important  points  at  issue  in  this 
case",  proceeding  then  to  state  some  of  the  contentions 
made  by  the  pleadings.  This  is  objected  to  because,  as 
the  appellant  contends,  the  matters  stated  by  the  court 
were  not  an  issue  at  all  in  the  pleadings,  and  consequently 
could  not  be  some  of  the  most  important  issues.  It  seems 
to  us,  however,  that  the  matters  stated  by  the  court  were 
clearly  at  issue  between  the  parties  not  only  by  the  plead- 
ings, but  in  the  evidence  also.  This  being  true,  it  was  not 
error,  nor  a  comment  on  the  facts,  for  the  court  to  de- 
fine those  issues  to  the  jury.  The  unhappy  part  of  the 
instruction  is  the  remark  quoted,  but  we  do  not  think 
it  reversible  error.  If  the  remark  itself  warrants  a  rever- 
sal, then  it  would  warrant  a  reversal  on  the  assignment 
of  either  party,  as  it  was  no  more  directed  against  the  one 
than  the  other.  But  it  is  rare  that  a  remark  of  the 
trial  judge  can  be  successfully  complained  of  by  both 
parties  to  an  action.  Usually,  where  it  appears  to  oper- 
ate equally  against  both,  the  one  complaining  must  show 
some  special  injury  before  he  can  successfully  claim  error. 
This  rule  should,  we  think,  be  applied  here.  And  as  it 
does  not  appear  that  the  appellant  was  in  anyway  preju- 
diced by  the  remark,  it  was,  if  error  at  all,  error  without 
prejudice,  and  not  a  cause  for  reversal. 
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As  we  find  no  reversible  error  in  the  record,  the  judg- 
ment will  stand  affirmed. 

Mount,  Hadley,  Anders  and  Dunbar,  JJ.,  concur. 


[No.  4716.     Decided  September  19,  1903.] 

The  State  of  Washington  on  the  Relation  of  Otis 
Sprague  v.  Superior  Court  of  Pierce  County  et 
al. 

CERTIORARI  —  REVIEW   OF   APPEALABLE   ORDER. 

Although  an  order  fixing  the  amount  of  a  supersedeas  bond 
upon  an  appeal  from  an  order  quashing  an  execution  may  be  ap- 
pealable, yet  the  action  of  the  lower  court  may  be  examined  and 
corrected  by  writ  of  review,  where  it  appear?  that  the  remedy 
by  appeal  would  be  manifestly  inadequate  by  reason  of  a  threat- 
ened sale  under  the  execution. 

SAME  —  QUESTIONS  REVIEWABLE. 

The  fact  that  an  execution  was  quashed  1  ecause  the  court 
was  of  opinion  that  the  judgment  upon  which  it  was  founded 
was  void  would  not  be  considered  on  the  hearing  of  an  applica- 
tion for  a  writ  of  review  of  the  court's  action,  as  the  validity  of 
the  judgment  is  a  matter  properly  reviewable  only  by  appeal. 

APPEAL SUPERSEDEAS  —  AMOUNT  OF  BOND. 

Where  an  appeal  in  an  action  is  not  prosecuted  from  a  final 
judgment  for  the  recovery  of  money,  but  from  a  final  order 
made  after  judgment,  the  superior  court  has  power  to  fix  the 
amount  of  the  supersedeas  bond  in  a  sum  less  than  double  the 
amount  involved  in  the  original  controversy. 

SAME  —  SELF-EXECUTING   ORDER  —  EFFECT   OF   SUPERSEDEAS. 

An  order  quashing  an  execution  is  self-executing,  and  is  not 
subject  to  stay  of  proceedings  on  appeal  therefrom. 

Original  Application  for  Writ  of  Review. 

E.  R.  York,  for  petitioner. 

John  A.  Parker  and  John  0.  Stallcup,  for  respond- 
ents. • 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  January  24,  1894,  the  Tacoma  Na- 
tional Bank  recovered  a  judgment  against  Otis  Sprague, 
0.  Van  Home,  and  R.  W.  Derickson,  in  the  superior  court 
of  Pierce  county,  for  the  sum  of  $4,730  and  costs  of  suit. 
Thereafter  that  judgment  was  assigned  to  one  Christian 
Anderson.  On  January  19,  1899,  the  said  judgment  was, 
on  motion  of  said  Anderson,  revived  by  said  court  as 
against  said  defendant  Sprague  for  the  sum  of  $6,151.40 
including  accrued  interest  and  costs,  with  leave  to  issue 
execution  thereon.  Thereafter,  on  April  18,  1903,  said 
judgment  remaining  unsatisfied,  an  execution  was  issued 
at  the  instance  of  Anderson,  by  virtue  of  which  the  said 
sheriff  levied  upon,  and  advertised  for  sale,  certain  real 
property  in  Pierce  county.  Subsequently,  and  on  April 
20,  1903,  the  petitioner,  Otis  Sprague,  moved  to  quash 
and  set  aside  said  execution,  and  to  stay  and  suspend  all 
further  proceedings  thereon,  which  motion  was  granted 
by  the  court  on  May  6,  1903,  and  all  further  proceed- 
ings upon  the  writ  suspended.  On  the  last-named  day  a 
copy  of  the  court's  said  order  was  served  on  the  said 
sheriff.  On  the  following  day  the  said  Anderson  filed 
and  served  a  notice  of  appeal  to  the  supreme  court  from 
said  order  quashing  said  writ  of  execution  and  staying 
further  proceedings  thereon,  and  also  an  appeal  bond. 
The  said  Anderson  then  applied  to  said  court,  and  to  W. 
O.  Chapman,  as,  judge  thereof,  for  an  order  fixing  the 
amount  of  a  bond  to  be  given  by  him  on  his  appeal  from 
the  order  of  May  6,  1903,  for  superseding  said  order,  and 
the  said  judge  of  said  court,  over  the  objection  of  said 
Otis  Sprague,  made  and  caused  to  be  entered  an  order 
fixing  the  sum  of  $500  as  the  amount  of  such  bond.  The 
]>ctitioner,  Otis  Sprague,  thereupon  applied  to  this  court 
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for  a  writ  of  certiorari  to  review  the  action  of  said  court 
and  the  said  judge  in  fixing  the  amount  of  said  so-called 
supersedeas  bond,  alleging  in  his  affidavit  for  the  writ 
that  the  said  court  and  the  said  judge,  in  making  said 
order,  exceeded  their  jurisdiction,  and  that  "the  said 
order  and  the  making  thereof  was  and  is  in  excess  of  the 
jurisdiction  of  said  court  and  of  said  judge  thereof." 
He  further  alleges  in  his  affidavit  that  the  said  Christian 
Anderson  has  instructed  the  sheriff  to  proceed  under  said 
writ  of  execution  to  sell,  and  pursuant  thereto  the  said 
sheriff  will  proceed  to  sell,  the  real  property  levied  upon, 
before  a  hearing  can  be  had  and  a  decision  obtained  upon 
the  appeal  of  said  Anderson,  unless  the  respondents  herein 
are  ordered  by  this  court  to  desist  from  further  proceed- 
ing under  said  writ  of  execution,  pending  the  decision  of 
this  court.  The  application  was  granted,  and  the  writ 
of  review  issued,  and  a  transcript  of  the  record  of  the 
superior  court  pertaining  to  the  order  quashing  the  said 
writ  of  execution,  and  the  order  fixing  the  amount  of  the 
said  supersedeas  bond  has  been  sent  up  to  this  court  duly 
certified. 

Our  statutes  provide  (Bal.  Code,  §  5741)  that  a  writ 
of  review  shall  be  granted  by  any  court,  except  a  police  or 
justice  court,  when  an  inferior  tribunal,  board,  or  officer 
exercising  judicial  functions  has  exceeded  the  jurisdic- 
tion of  such  tribunal,  board  or  officer,  or  one  acting 
illegally,  or  to  correct  any  erroneous  or  void  proceeding, 
or  a  proceeding  not  in  the  course  of  the  common  law, 
and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
court,  any  plain,  speedy,  and  adequate  remedy  at  law; 
and  that  an  appeal  may  be  taken  "from  any  final  or- 
der made  after  judgment,  which  affects  a  substantial 
right/'     Laws  1901,  p.  21);  Bal.  Code,  §6500,  subd.  7. 
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And  the  learned  counsel  for  the  respondents  contend  that 
under  the  above-mentioned  provisions  of  the  statute  the 
petitioner  is  not  entitled  to  a  writ  of  review,  and  there- 
fore move  to  dismiss  this  proceeding  on  the  ground  that 
the  order  fixing  the  amount  of  the  supersedeas  bond  is 
a  final  and  an  appealable  one,  and,  consequently,  re- 
viewable only  by  appeal;  and  they  argue  that  if  the 
order  affects  a  substantial  right  of  petitioner,  he  is  en- 
titled to  appeal  therefrom,  and  is  not  entitled  to  the 
writ  of  review,  and,  if  no  substantial  right  of  peti- 
tioner is  affected  by  the  order,  he  is  not  entitled  to  an 
appeal  or  to  a  writ  of  review.  We  think  the  order  in 
question  is  appealable,  but  it  does  not  necessarily 
follow  that  it  may  not  be  reviewed  except  by  direct  appeal. 
It  is,  as  we  have  seen,  alleged  in  the  petition,  and  not  con- 
troverted by  the  respondents,  that  the  sheriff  will  proceed 
to  sell  the  property  levied  upon  under  the  writ  of  execu- 
tion before  a  hearing  can  be  had  and  a  decision  obtained 
upon  the  appeal  from  the  order  quashing  the  execution, 
unless  the  respondents  are  ordered  to  desist  from  further 
proceedings  under  the  writ  of  execution.  And  it  thus 
appears  that  the  remedy  by  appeal  would  be  manifestly 
inadequate,  and  in  such  cases  we  have  repeatedly  held 
that  this  court  has  jurisdiction  by  writ  of  review  to  ex- 
amine and  correct  the  orders  and  judgments  of  the  lower 
courts :  State  ex  rel.  Meredith  v.  Tollman,  24  Wash.  426 
(64  Pac.  759)  ;  State  ex  rel  Cann  v.  Moore,  23  Wash. 
276  (62  Pac.  769).  The  motion  to  dismiss  must  be  de- 
nied. 

It  is  asserted  by  counsel  for  the  respondents  that  the 
court  below  quashed  the  execution  because  the  judge  was 
of  the  opinion — and  so  stated — that  the  judgment  on  which 
it  was  issued  was  void;  and  they  insist  that,  if  this  pro- 
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ceeding  is  sustained,  this  court  should  first  consider 
whether  the  court  erred  in  making  the  prior  order  declar- 
ing the  judgment  and  execution  void.  But  it  is  sufficient 
to  observe,  in  answer  to  that  proposition,  that  that  ques- 
tion is  directly  involved  in  Anderson's  appeal  from  that 
order,  and  therefore  cannot  properly  be  considered  in 
this  extraordinary  proceeding.  The  merits  of  the  appeal 
can  be  determined  only  in  the  manner  prescribed  by  law. 
The  real  questions  to  be  determined  in  this  instance  are 
(1)  whether  the  lower  court  exceeded  its  jurisdiction  in 
fixing  the  amount  of  the  supersedeas  bond  on  appeal  from 
its  order,  and  (2)  the  effect  of  such  bond  upon  the  order 
or  judgment  from  which  the  appeal  was  taken.  Our 
statute  provides  that,  in  order  to  effect  a  stay  of  proceed- 
ings, the  bond,  where  the  appeal  is  from  a  final  judgment 
for  the  recovery  of  money,  shall  be  in  a  penalty  double 
the  amount  of  the  damages  and  costs  recovered  in  such 
judgment,  and  in  other  cases  shall  be  in  such  penalty, 
not  less  than  $200,  and  sufficient  to  save  the  respondent 
harmless  from  damages  by  reason  of  the  appeal,  as  a  judge 
of  the  superior  court  shall  prescribe.  Bal.  Code,  §  6506. 
This  court  has  heretofore  held,  under  this  statute,  that 
a  superior  court  is  without  jurisdiction  to  fix  the  amount 
of  a  bond  to  stay  proceedings  on  a  judgment  for  the  re- 
covery of  money  in  a  sum  other  than  that  required  by 
law,  and  that  certiorari  is  a  proper  remedy  for  the  re- 
view of  the  action  of  the  court  in  such  cases.  State  ex  rel. 
Bridge  Co.  v.  Superior  Court,  11  Wash.  366  (39  Pac. 
644).  And  the  learned  counsel  for  the  petitioner  insists 
that  the  lower  court  exceeded  its  jurisdiction  in  this  case 
in  fixing  the  amount  of  a  stay  bond  in  a  sum  less  than  dou- 
ble the  amount  of  the  judgment  and  costs,  as  required  by 
the  statute.     But,  inasmuch  aF  the  appeal  was  not  pros- 
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ecu  ted  from  a  final  judgment  for  the  recovery  of  money, 
but  from  a  final  order  made  after  judgment,  it  would  seem 
that  the  doctrine  invoked  on  behalf  of  petitioner  is  not 
applicable  to  the  facts  disclosed  by  the  record.  Kreling 
v.  Kreling,  116  Cal.  458  (48  Pac.  383).  This  is  sim- 
ply one  of  the  "other  cases"  mentioned  in  the  statute  in 
which  the  judge  is  empowered  to  "prescribe"  the  penalty 
in  the  bond  to  stay  proceedings  and  to  save  the  respondent 
harmless  from  damages  by  reason  of  the  appeal;  and  we 
think  the  court  did  not  exceed  its  jurisdiction  in  fixing  the 
amount  of  the  bond. 

And  this  brings  us  to  the  consideration  of  the  character 
of  the  judgment  appealed  from,  and  of  the  effect  thereon 
of  the  supersedeas  bond.  As  the  order  quashing  the  ex- 
ecution requires  no  process  or  further  action  of  the  court 
for  its  enforcement,  it  is  clearly  self -executing,  and  there 
is,  therefore,  nothing  on  which  the  supersedeas  bond  in 
question  can  operate,  except  an  execution  for  costs.  The 
effect  of  such  a  bond  is  simply  to  stay  proceedings  on 
the  judgment  or  order  appealed  from.  It  does  not  destroy 
or  vacate  the  judgment.  The  ordinary  conditions  of  a 
stay  or  supersedeas  bond  in  this  state  are  "'that  the  ap- 
pellant will  satisfy  and  perform  the  judgment  or  order 
appealed  from  in  case  it  shall  be  affirmed,  and  any  judg- 
ment or  order  which  the  supreme  court  may  render  or 
make,  or  order  to  be  rendered  or  made  by  the  superior 
court"  (Bal.  Code,  §  G506),  and  such  bond  is,  therefore, 
intended  to  secure  to  the  opposite  party  the  fruits  of  any 
judgment  that  may  be  finally  rendered  in  his  favor.  To 
adjudge  that  the  bond  under  consideration  has  the  effect 
contended  for  by  the  respondents  herein  would,  in  effect, 
be  to  declare  that  an  appellant  majr,  by  his  own  volition, 
nullify   the  judgment   or  order   from   which   he  has  ap- 
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pealed  before  a  hearing  is  had  in  due  course  of  law  upon 
the  merits  of  the  appeal.  And  that  no  such  effect  can  be 
given  to  a  supersedeas  bond  under  our  statute  has  been 
many  times  decided  by  this  court.  Sec  Fawcett  v.  Su- 
perior Court,  15  Wash.  342  (46  Pac.  389,  55  Am.  St 
Rep.  894) ;  State  ex  rel.  Power  Co.  v.  Stallcup,  15  Wash. 
263  (46  Pac.  251)  ;  State  ex  rel.  Ricliardson  v.  Superior 
Court,  28  Wash.  677  (69  Pac.  375)  ;  State  ex  rel  Byers 
v.  Superior  Court,  28  Wash.  403  (68  Pac.  865).  See, 
also,  20  Enc.  PI.  &  Pr.,  pp.  1240,  1244,  and  Walls  v. 
Palmer,  64  Ind.  493. 

Our  conclusion  is  that  all  proceedings  in  the  lower  court 
should  be  suspended  pending  the  appeal,  and  it  is  therefore 
ordered  and  adjudged  that  the  said  superior  court  of 
Pierce  county  and  the  said  sheriff,  J.  N.  Denholm,  desist 
and  refrain  from  any  further  proceedings  looking  to  a 
sale  of  property  under  said  execution,  until  the  determi- 
nation of  the  appeal  of  the  said  Christian  Anderson. 

F(jllerton,  C.  J.,  and  IIadi  ey,  Motxt  and  Dunbar, 
JJ.,  concur. 


[No.   4606.      Decided   June   16,    1903.] 

Aetna  Insurance  Company,  Respondent,  v.  Robert  G.  Thompson 
et  ux.,  Appellants. 

Appeal  from  Superior  Court,  King  County. — Hon.  George  C. 
Hatch,  Judge.     Affirmed. 

Byers  &  Byers,  for  appellants. 
Preston,  Carr  d  Oilman,  for  respondent. 

Per  Curiam. — This  is  an  appeal  from  an  order  of  the  superior 
court  of  King  county  refusing  to  discharge  an  attachment.  We 
have  examined  the  testimony  on  which  the  cause  was  tried,  and 
are  not  inclined  to  disturb  the  judgment  of  the  trial  court.  Af- 
firmed. ' 
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[No.  4484.     Decided  July  9,  1903.] 

Jacob  Korfus  et  al.f  Appellants,  v.  J.  B.  Dow,  Respondent. 
Appeal  from  Superior  Court,  Kittitas  County. — Han.  Fbaxk  H. 
Rudkin,  Judge.    Affirmed. 

Edward  F.  Hunter  and  JET.  E.  Foster,  for  appellants. 
Graves  d  Englehart,  for  respondent. 

Peb  Cubiam. — The  appellants,  by  deed  dated  July  25,  1900,  con- 
veyed to  the  respondent,  J.  B.  Dow,  an  undivided  one-half  interest 
in  and  to  certain  mining  claims;  the  deed  reciting  a  considera- 
tion of  five  hundred  dollars.  On  the  next  day  the  parties  entered 
into  a  contract  by  the  terms  of  which  the  appellants  agreed  to 
convey  to  the  respondent,  J.  B.  Dow,  an  undivided  half  interest 
in  the  same  claims  on  the  payment  to  them  by  him  of  $50,000  on 
or  before  a  certain  date  thereafter.  The  contract  of  purchase  was 
not  complied  with,  and  this  action  is  brought  to  set  aside  the 
deed.  The  appellants  contend  that  the  two  instruments  formed 
part  of  the  same  transaction,  and  were  not  intended  to  convey 
title  to  respondent,  but  were  intended  to  give  him  control  of  the 
property  for  the  time  named  in  the  contract,  so  that,  in  case  of  a 
sale  thereof  by  him,  he  could  enter  into  a  binding  contract  of  sale 
without  the  execution  of  further  instruments  on  the  part  of  the 
appellants,  and  that  they  were  led  into  executing  the  instruments 
in  the  form  the  same  were  so  executed  through  the  fraud  of  the 
respondent.  After  issue  joined  the  cause  was  submitted  to  a 
court  commissioner  to  take  the  evidence  and  make  findings  of 
fact  and  law.  The  commissioner  found  that  the  instruments  were 
what  upon  their  face  they  purported  to  be,  that  the  deed  was 
made  upon  a  valuable  consideration,  and  without  any  fraud  or 
circumvention  on  the  part  of  Dow  whatever,  and  was  a  valid  and 
subsisting  deed.  The  trial  court  affirmed  the  conclusions  of  the 
commissioner,  and  the  appellants  bring  the  case  here.  As  we 
view  the  record,  it  presents  but  one  question,  namely,  the  fraud 
of  the  respondent  in  procuring  the  execution  of  the  instruments 
above  mentioned.  On  this  question  it  is  sufficient  to  say  that  we 
have  carefully  examined  the  entire  record,  and  find  nothing  which 
warrants  us  in  disturbing  the  conclusion  reached  by  the  commis- 
sioner and  trial  court.  The  Judgment  will  therefore  stand  af- 
firmed. 
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[No.  4693.     Decided  August  8,  1903.] 

William  Carnes,  Appellant,  v.  A.  H.  Kino  et  al.t  Respondents. 
Appeal  from  Superior  Court,  King  County. — Hon.  Boyd  J.  Tall- 
man,  Judge.    Affirmed. 

Z.  B.  Rawson,  for  appellant. 
Shank  <£  Smith,  for  respondents. 

Peb  Curiam. — In  this  action  the  appellant  sued  to  have  a  deed 
executed  by  himself  to  the  respondent,  King,  on  March  6,  1896, 
declared  a  mortgage  and  for  certain  other  relief  following  as  an 
incident  thereto  and  flowing  therefrom.  The  questions  presented 
in  the  court  below  and  in  this  court  are  wholly  questions  of  fact, 
depending  upon  the  construction  that  is  to  be  put  upon  the  acts 
of  the  parties  at  the  time  the  deed  was  executed  and  their  several 
relations  to  the  land  conveyed  subsequent  thereto.  The  trial  judge 
found,  after  a  patient  and  exhaustive  hearing,  that  the  transac- 
tion was  what  upon  its  face  it  purported  to  be,  namely,  a  sale  of 
the  land,  and  this  we  think  is  in  accord  with  the  weight  of  the 
evidence.  It  has  not  been  our  practice  to  discuss  the  evidence 
when  no  question  was  involved  other  than  the  one  as  to  on  which 
side  it  preponderates,  and  we  think  it  would  serve  no  useful 
purpose  to  do  so  in  this  case.  Suffice  it  to  say,  therefore,  that 
we  have  carefully  examined  the  record,  and  find  no  reason  to 
reverse  the  judgment  of  the  trial  court.    Affirmed. 


[No.  4583.     Decided  September  10,  1903.] 

Fbed  Eidemiller  et'al.,  Appellants,  v.  W.  L.  Davis  et  al.t  Re- 
spondents. 

Appeal  from  Superior  Court,  Pierce  County.— Hon.  William  O. 
Chapman,  Judge. 

Robert  B.  Lehman  and  T.  W.  Hammond,  for  appellants. 
Ellis  d  Fletcher,  for  respondents. 

Per  Curiam. — For  the  reasons  announced  In  Eidemiller  v.  El- 
der, ante,  p.  605,  the  judgment  in  this  case  will  be  affirmed. 
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ACCOUNT  STATED. 

1.  Action  to  Recover  Money  Paid  on  Rescinded  Contract 
of  Conveyance — Tender  of  Reconveyance.  In  an  action 
upon  an  account  stated  to  recover  money  paid  upon 
a  contract  for  a  conveyance,  where  the  contract  had 
been  rescinded  by  agreement  of  the  parties,  a  reconvey- 
ance or  tender  of  reconveyance  lb  not  necessarry  in  or- 
der to  entitle  plaintiff  to  recover. — Sturgeon  v.  Wight- 
man    195 

2.  Same — Sufficiency  of  Evidence — Nonsuit.  In  an  action 
upon  an  account  stated  the  grant  of  a  nonsuit  was  im- 
proper where  plaintiff's  evidence  tended  to  show  an 
agreement  for  the  payment  of  a  stipulated  sum  at  a 
specified  date,  and  expressly  denied  the  contention  of 
defendants  that  the  agreement  was  for  the  payment  of 
the  sum  in  monthly  installments. — Id 196 

ACKNOWLEDGMENT. 

Impeachment  of  Notary's  Certificate.  A  notary's  certifi- 
cate of  acknowledgment  to  a  mortgage  cannot  be  im- 
peached by  the  testimony  of  the  mortgagors  that  the 
wife  never  acknowledged  it,  where  they  admit  that  she 
signed  the  Instrument  and  that  they  received  and  used 
the  money,  and  their  denial  of  the  wife's  acknowledg- 
ment is  uncorroborated  by  other  positive  and  credible 
evidence  besides  their  own,  except  that  of  a  witness  who 
testified  that  the  notary  had  certified  acknowledgments 
in  other  cases  without  the  parties  appearing  before  him, 
but  who  was  without  personal  knowledge  as  to  the 
facts  in  the  case  on  trial. — Western  Loan  <£  Savings  Co. 
v.  Waisman 644 

See  Notabt  Public. 

ADVERSE  POSSESSION. 

1.  Title  Acquired  by  Payment  of  Taxes — Occupied  and  Un- 
occupied Land.     Under  Bal.  Code,  §5503,  vesting  title 
(703) 
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in  one  who  shall  continue  in  actual,  open  and  notorious 
possession  of  lands  under  color  of  title  for  a  period  of 
seven  years,  during  which  time  he  has  paid  the  taxes 
thereon,  and  under  Id.,  §  5504,  declaring  title  in  one  who, 
having  color  of  title  to  vacant  and  unoccupied  land,  pays 
the  taxes  thereon  for  seven  years,  the  payment  of 
taxes  on  land  for  seven  years  by  one  having  color  of 
title  would  vest  him  with  the  legal  title,  although  part 
of  such  seven  years  he  had  been  in  actual  possession, 
and  the  balance  of  the  period  had  allowed  the  land  to 
lie  vacant  and  unoccupied. — Philadelphia  Mtge.  <£  Trust 
Co.  v.  Palmer 455 

2.  Color  of  Title— Sheriffs  Certificate.  Color  of  title, 
within  the  purview  of  Bal.  Code,  §§5503,  5504,  takes 
its  inception  from  the  date  of  the  sheriff's  sale  of 
realty,  even  though  it  may  be  invalid,  and  not  from 
the  date  of  the  execution  of  his  deed  pursuant  to  such 
sale.— I<f 455 

AFFIDAVIT.     See  Executors  and  Administrators,  7;   Pro- 
cess. 2. 

AMENDMENTS.      See  Pleading,  5,  6. 

APPEAL. 

1.  Dismissal — Cessation  of  Controversy.  Where  the  sub- 
ject-matter of  a  controversy  has  ceased  prior  to  judg- 
ment, by  reason  of  the  performance  on  the  part  of 
defendants  of  duties  or  obligations  which  the  action  was 
brought  to  determine,  no  appeal  will  lie  from  such 
judgment  merely  for  the  purpose  of  determining  the 
question  of  costs. — State  ex  rel.  Land  v.  Christopher 59 

2.  Statement  of  Facts  —  Lack  of  Certification  —  Denial 
of  Amendment.  Where  a  purported  statement  of  facts 
on  appeal  is  not  certified  by  the  trial  judge,  and  the 
record  fails  to  show  that  It  had  ever  been  settled,  or 
application  made  therefor,  or  notice  of  the  time  and 
place  of  settlement  given  to  respondent,  the  state- 
ment will  not  be  returned  to  the  trial  judge  for  certifi- 
cation, but  will  be  stricken  from  the  files. — Sprague  v. 
Meagher    62 
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3.  Striking  Statement  of  Fact*  —  Affirmance  of  Judgment. 
Where  the  statement  of  facts  on  appeal  has  been 
stricken,  and  there  are  no  assignments  of  error  in 
appellant's  brief,  other  than  those  based  upon  the 
evidence  and  proceedings  at  the  trial,  the  respondent 
is  entitled  to  an  affirmance  of  the  judgment  on  dis- 
missal of  the  appeal. — Id 62 

4.  Settlement  of  Statement  of  Facts  —  Waiver  of  Bight 
to  Propose  Ameidments — Effect.  The  settlement  and 
certification  of  a  proposed  statement  of  facts,  upon 
the  waiver  by  the  adverse  party  of  his  right  to  pro- 
pose amendments,  ousts  the  court,  in  the  absence  of 
fraud,  of  further  jurisdiction  over  the  matter,  even 
though  objection  is  raised  to  the  statement  before 
the  expiration  of  the  ten  days  allowed  by  statute  for 
the  submission  of  amendments  after  the  filing  of  the 
proposed  statement. — State   ex  rel.  Fetterley  v.  Griffin. .     67 

5.  Review — Sufficiency  of  Objections.  A  general  objec- 
tion to  the  admission  of  testimony  that  is  material, 
relevant  and  competent  will  raise  no  Question  to  be 
considered  on  appeal. — State  v.  Pittam 137 

6.  Review  of  Evidence  —  Diminution  of  Record.  The  ques- 
tion of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  will  not  be  considered  on  appeal,  when  the  trial 
court  has  not  certified  that  the  record  contains  all  the 
material  evidence  in  the  case. — Id 137 

7.  Appeal  on  Habeas  Corpus — Necessity  for  Bond.  Pro- 
ceedings in  habeas  corpus  being  of  a  civil,  and  not  of 
a  criminal,  nature,  an  appeal  from  an  order  remanding 
the  applicant  to  custody  would  be  ineffectual  as  a  stay 
of  proceedings,  where  no  appeal  bond  had  been  filed 
within  five  days  after  notice  of  appeal,  as  required  in 
civil  actions  by  Bal.  Code,  §  6505. — State  ex  rel.  Roberts 

v.  Superior  Court 143 

8.  Same — Restraining  Action  of  Court  Pending  Appeal — 
Presumptions  Arising  From  Issuance  of  Alternative 
Writ  of  Prohibition.  The  fact  that  an  alternative  writ 
of  prohibition  restraining  the  trial  court  from  remand- 
ing an  applicant  for  habeas  corpus  to  custody  was  is- 
sued within  five  days  after  an  appeal  was  taken  from 
such   order  would   not   raise   a   presumption    in   favor 

45-32  wash. 
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of  the  regularity  of  the  appeal,  when  the  uncon tro- 
ver ted  answer  to  such  alternative  writ  shows  that  a 
bond  had  not  been  given  within  five  days  after  notice 
of  appeal,  as  required  by  statute. — Id 143 

9.  Appealable  Order — Setting  Aside  Default.  Under  Bal. 
Code,  §  4880,  which  provides  that,  if  the  summons  Is 
not  served  personally  on  the  defendant  in  certain 
cases,  he  may  be  allowed  to  defend  within  one  year 
after  the  rendition  of  judgment,  an  order  setting  aside 
a  default  and  vacating  a  judgment  entered  in  such 
a  case  would  not  be  an  appealable  order,  since  such 
action  is  not  the  grant  of  a  new  trial,  which  is  made 
appealable  under  subd.  6  of  Bal.  Code,  §  6500,  nor  can 
the  right  of  appeal  be  claimed  under  subd.  7  of  the 
same  section  authorizing  appeal  from  any  final  order 
made  after  judgment,  inasmuch  as  a  void  judgment 
could  not  give  the  appellant  any  substantial  right  capa- 
ble of  being  affected  by  the  action  of  the  court. — 
Thompson  v.   Robbins 149 

10.  Right  of  Intervention.  Application  to  intervene  in  a 
cause  upon  appeal  comes  too  late,  under  Bal.  Code, 
§  4846,  which  provides  that  applications  for  intervention 
must  be  made  before  trial. — Hight  v.  Bat  ley 165 

11.  Substitution  of  Appellants.  The  fact  that  an  action  in 
a  matter  of  common  interest  to  many  persons  had  been 
brought  by  one  for  the  benefit  of  all  would  not  give 
one  for  whose  benefit  the  action  had  been  brought  the 
right  to  be  substituted  as  plaintiff  and  appellant  upon 
the  failure  of  the  original  plaintiff  to  prosecute  an  ap- 
peal which  he  had  effected. — Id 165 

12.  Same — Appeal  Bond  by  Substituted  Parties.  Application 
to  be  substituted  as  appellants  in  a  cause,  and  for 
leave  to  file  a  new  appeal  bond,  is  made  too  late,  where 
more  than  ninety  days  has  intervened  after  the  notice 
of  appeal  from  the  judgment  in  the  cause,  and  the 
time  for  filing  bond  under  such  appeal  notice  has  ex- 
pired.—Id 165 

13.  Objection  Must  Be   Urged  Below.     Irregularity   in   the 

entry  of  a  judgment  cannot  be  urged  as  error  on  ap- 
peal, until  after  motion  to  vacate  it  on  that  ground 
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has  been  interposed  in  the  lower  court.— #f ate  ex  rel. 
Hennessy  v.  Huston 154 

14.  Time  for  Filing  Statement  of  Facts.  The  time  for  ap- 
peal from  a  judgment  irregularly  entered  will  not  be- 
gin to  run  pending  the  determination  by  the  trial  court 
of  a  motion  for  its  vacation,  and  hence  the  period  for 
filing  a  statement  of  facts  will  be  postponed  until  such 
motion  is  disposed  of. — Id 154 

15.  Harmless  Error — Vacation  of  Judgment — Answer  by  De- 

fendant. Permitting  the  defendant  in  a  proceeding  for 
the  vacation  of  a  judgment  to  file  an  answer  to  the  peti- 
tion, although  Bal.  Code,  §5157,  provides  that  "the 
petition  shall  be  deemed  denied  without  answer/'  would 
not  be  prejudicial,  where  no  other  proof  was  offered  by 
defendant  than  such  as  was  admissible  without  an  an- 
swer.— Swanson  v.  Hoyle 169 

16.  Same — Discretion  of  Court — Review  on  Appeal.  The  re- 
fusal of  the  trial  court  to  vacate  a  default  judgment 
taken  against  a  non-resident  upon  the  ground  that  it 
was  obtained  against  her  by  mistake,  inadvertence,  or 
excusable  neglect  does  not  show  such  an  abuse  of  discre- 
tion as  to  warrant  interference  by  the  appellate  court, 
where  it  appears  that  for  a  period  of  five  years  no  taxes 
were  paid  on  the  property  by  the  owner  and  no  excuse 
was  shown  for  their  nonpayment,  that  one  of  her  local 
agents  was  unaware  that  she  owned  the  property,  and 
others  of  her  agents  neglected  to  make  payment,  and 
no  inquiry  was  made  by  her  concerning  such  neglect. — 

Id 169 

17.  Objection  to  Evidence — Sufficiency  for  Purposes  of  Re- 
view. Where  objections  to  evidence  in  the  trail  court 
state  no  specific  grounds  against  its  admissibility,  they 
will  not  be  considered  on  appeal. — Kroenert  v.  Folk 180 

18.  Notice — Failure  to  Serve  Codefendant.  Failure  of  ap- 
pellant to  serve  notice  of  appeal  on  a  codefendant  who 
does  not  join  in  the  appeal  is  ground  for  its  dismissal. 

— Wax  v.  Northern  Pacific  Ry.  Co 210 

19.  In  Tax  Cases — Time  for  Taking — Change  in  Period — 
Retroactive  Effect.  The  passage  of  an  amendatory  act 
changing  the  limitation  on  the  right  of  appeal  in  tax 

\ 
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foreclosure  cases  from  six  months  to  thirty  days  would 
not,  in  the  absence  of  express  provisions  to  the  con- 
trary, apply  to  judgments  rendered  prior  to  the  taking 
effect  of  the  new  act,  further  than  to  limit  the  right  of 
appeal  to  not  more  than  thirty  days  after  the  taking 
effect  of  the  new  act  in  such  cases  as  still  had  a  right 
of  appeal  under  the  old  law. — Rogers  v.  Trumbull 211 

20.  Same — Service  of  Bond  With  Notice  of  Appeal.  Failure 
to  serve  an  appeal  bond  on  respondent  at  the  same 
time  the  notice  of  appeal  is  served  is  ground  for  the 
dismissal  of  the  appeal,  under  Laws  1903,  p.  74,  §  4,  regu- 
lating the  procedure  in  tax  foreclosure  cases. — Id. .....  211 

21.  Default — Decision  on  Appeal.  Where  motions  of  the 
plaintiff  for  a  voluntary  dismissal  and  of  the  defend 
ants  for  default  and  judgment  upon  affirmative  matter 
in  the  answer  are  heard  at  the  same  time,  and  the  plain- 
tiff's motion  is  erroneously  granted,  the  supreme  court 
upon  reversing  the  judgment  will  not  direct  the  default 
to  be  entered,  but  will  remand  with  instructions  to 
reinstate  the  case  and  proceed  to  a  hearing,  includ- 
ing defendants'  motion  for  default. — McKee  v.  McKee..  247 

22.  Dismissal — Cessation  of  Controversy.  Where,  pending 
an  appeal,  the  parties  thereto  enter  into  such  an  agree- 
ment that  an  end  is  put  to  the  controversy  between 
them,  with  the  exception  of  the  question  of  costs,  the 
appeal  will    be  dismissed. — Troves  v.  McLees 258 

23.  Time  of  Taking — Suspension  of  Judgment.  Where, 
after  judgment  in  an  equitable  action  tried  by  the  court, 
a  motion  for  a  new  trial  is  made,  supported  by  affidavits, 
and  counter  affidavits  are  filed,  and  it  is  stipulated 
that  "all  the  facts  and  evidence  taken  in  the  cause 
should  be  considered"  on  the  decision  of  the  motion, 
"with  as  full  effect  as  if  said  judgment  had  not  been 
rendered,"  the  judgment  is  waived  and  suspended  and 
the  time  for  taking  an  appeal  therefrom  does  not  begin 
to  run  until  the  entry  of  the  order  on  the  motion. — 
Prospectors*  Development  Co.  v.  Brook 315 

24.  Sufficiency  of  Evidence — Quieting  Title — Mining  Loca- 
tions— Findings  Upon  Disputed  Testimony.  In  an  ac- 
tion to  quiet  title  to  a  mining  claim  where  there  were 
several   successive   locations,   findings   for  the   plaintiff 
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claiming  under  the  second  location  will  not  be  disturbed 
upon  conflicting  testimony  as  to  the  fact  of  the  first 
location,  and  the  required  assessment  work  thereunder, 
where  there  was  much  conflict  as  to  the  plaintiff's 
assessment  work,  and  these  points  were  resolved  in 
favor  of  the  plaintiff  by  the  lower  court  after  hearing 
all  the  evidence  and  seeing  the  witnesses. — Id 315 

25.  Statement  of  Facts — Time  of  Filing.  A  statement  of 
facts  filed  more  than  ninety  days  after  the  entry  of 
final  judgment  is  of  no  avail,  and  if  the  questions 
presented  depend  on  the  statement  the  appeal  must  be 
dismissed. — Thomas  v.  Lincoln  County 317 

26.  Same — Extension  of  Time.  The  parties  cannot  by  stipu- 
lation extend  the  time  for  filing  a  statement  of  facts 
beyond  the  ninety  days  provided  by  Bal.  Code,  §  5062, 
which   is  mandatory. — Id 317 

27.  Sufficiency  of  Evidence.  Where  there  is  substantial  evi- 
dence in  the  record  sustaining  the  verdict,  though  it 
be  but  the  evidence  of  the  person  in  whose  favor  the 
verdict  was  rendered,  the  supreme  court  has  no  right- 
ful power  to  reverse  the  judgment  for  want  of  facts  no 
matter  how  strongly  it  may  be  convinced  that  the  evi- 
dence preponderates  with  the  other  side. — Stanley  v. 
Stanley    489 

28.  Objection  not  Raised  Below — Sufficiency  of  Complaint 
— Presumption  As  to  Amendment.  The  objection  that 
the  cdmplaint  does  not  allege  defendant's  negligence 
as  the  proximate  cause  of  plaintiff's  injury  cannot  be 
raised  for  the  first  time  on  appeal  when  the  evidence 
sufficiently  connects  the  one  as  the  proximate  cause  of 
the  other,  thereby  warranting  the  court  In  deeming  the 
complaint  amended  to  correspond  therewith. — Selby  v. 
Vancouver  Water  Works  Co 522 

29.  Harmless  Error — Instructions.  An  appellant  cannot  com- 

plain of  an  instruction  as  being  adapted  to  a  question 
not  in  issue  under  the  pleadings  and  proof,  when  the 
instruction,  if  erroneous  at  all,  would  be  prejudicial  to 
the  respondent  and  not  to  the  appellant. — Id 522 

30.  Notice — Description  of  Judgment.  When  there  was  but 
one  judgment  in  a  cause,  which  was  actually  rendered 
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and  announced  on  the  20th  of  the  month,  but  not  filed 
until  the  21st,  a  notice  of  appeal  designating  the  judg- 
ment appealed  from  as  one  entered  on  the  20th  suffici- 
ently complied  with  requirements  of  Bal.  Code,  §  6503, 
as  to  the  necessity  of  designating  "with  reasonable  cer- 
tainty from  what  judgment  or  orders  the  appeal  is 
taken."— O'NeiJe  v.  Ternes 528 

31.  Same — Statement  of  Facts — Sufficiency — Certificate.  The 
fact  that  the  certificate  of  the  trial  judge  to  a  state- 
ment of  facts  bears  no  date,  does  not  refer  to  any  pages 
or  exhibits  or  contain  any  order  referring  to  copies 
of  exhibits  would  not  render  it  insufficient,  when  in 
form  and  substance  it  complies  with  the  requirements 
of  Bal.  Code,  §  5060,  by  certifying  "that  the  matters 
and  proceedings  embodied  in  this  statement  are  matters 
and  proceedings  occurring  in  this  cause  and  that  the 
same  are  hereby  made  a  part  of  the  record  herein" 
and  "that  the  same  contains  all  the  material  facts, 
matters  and  proceedings  heretofore  occurring  in  this 
cause  and  not  already  a  part  of  the  record  therein." — Id.  528 

32.  Same — Incorporation  of  Depositions  and  Written  Evi- 
dence. The  failure  to  attach  depositions  and  other  writ- 
ten evidence  to  the  statement  of  facts  as  provided  by 
Bal.  Code,  §  5059,  would  not  warrant  the  striking  of 
such  matters  from  the  statement,  where  copies  had  been 
read  and  offered  in  evidence  and  were  incorporated  in 
the  statement  as  a  part  thereof,  under  tne  certificate 
of  the  judge  that  they  were  matters  occurring  in  the 
cause  and  were  thereby  made  a  part  of  the  record  there- 
in.—Id 528 

33.  Same — Time  of  Settlement — Presumptions  as  to  Regu- 
larity. A  statement  of  facts  filed  after  the  thirty  days 
allowed  by  statute,  but  within  the  sixty  days  additional 
permitted  by  Bal.  Code,  §  5062,  will  not  be  stricken  from 
the  files  because  no  order  of  the  court  fixing  the  time 
for  settling  and  certifying  same  is  shown  in  the  record, 
in  the  absence  of  any  showing  of  proposed  amendments 
to  the  statement,  since,  under  Id.,  §  5058,  the  statement 
is,  in  such  cases,  deemed  agreed  to  and  may  be  certi- 
fied by  the  judge  at  any  time  at  the  instance  of  either 
party.— id 528 
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34.  Findings  of  Court — Review.  Findings  of  fact  and  con- 
clusions of  law  will  not  be  reviewed  on  appeal  when 
the  record  fails  to  show  exceptions  thereto  In  the  trial 
court. — Wagner  v.  Mahrt ^ 542 

35.  Objections  Not  Urged  Below.  An  objection  that  the  ad- 
mission in  evidence  of  records  of  the  county  commis- 
sioners was  erroneous,  on  the  ground  that  only  certified 
copies  were  competent,  cannot  be  urged  on  appeal  when 
not  specified  as  a  ground  on  the  trial. — Id 542 

36.  Sufficiency  of  Evidence.     The  verdict  of  the  jury  will 
not  be  set  aside  because  of  insufficiency  of  the  evidence, 
where  there  is  conflicting  evidence  upon  the  material' 
issues. — Schmitz  v  .Kirchan 6415 

37.  Same — Improper  Admission  of  Evidence — Harmless  Er- 
ror. In  an  action  for  damages  on  acount  of  assault  and 
battery,  the  improper  admission  of  rebuttal  testimony 
to  the  effect  that  defendant  had  pleaded  guilty  before 
a  justice  of  the  peace  to  a  charge  of  assault  and  battery 
was  not  prejudicial,  where  the  defendant  had  already 
testified  that  he  committed  the  battery  in  question. — Id.  546 

38.  Same.  In  such  an  action,  the  attempt  of  plaintiff  to 
prove  by  the  justice  of  the  peace  that  he  had  been 
acquitted  of  a  charge  of  provoking  the  assault,  after 
the  opening  statement  of  counsel  had  been  made  to  that 
effect,  would  not  constitute  error,  when  the  court  did  not 
allow  such  justice  of  the  peace  to  proceed  farther  with 
his  testimony  than  the  identification  of  plaintiff  with 
such  trial,  whereupon  all  further  testimony  in  connec- 
tion with  the  provoke  case  was  excluded. — Id 546 

39.  Successive  Appeals.  A  second  appeal  may  be  taken  by 
an  appellant,  without  the  necessity  of  having  his  origi- 
nal appeal  dismissed. — King  v.  Branscheid 634 

40.  Sufficiency  of  Appeal  Bond.  The  requirement  of  Bal. 
Code,  §  6506,  to  the  effect,  that  the  appeal  bond  shall 
be  conditioned  that  the  appellant  will  pay  all  costs  and 
damages  that  may  be  awarded  against  him  on  the  ap- 
peal or  on  the  dismissal  thereof,  is  sufficiently  com- 
plied with  where  the  appeal  bond  is  conditioned  that 
plaintiff  will  satisfy  the  judgment  in  case  of  affirmance, 
and  any  order  which  the  supreme  court  may  make,  or 
order  to  be  rendered  by  the  superior  court. — Id 634 
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41.  Same.  Such  a  bond,  though  conditioned  principally  as 
a  stay  bond,  is  effectual  as  an  appeal  bond  also,  where 
it  is  in  a  penalty  double  the  amount  of  the  judgment 
and  $200  additional.— Id 634 

42.  Supersedeas — Amount  of  Bond.  Where  an  appeal  in 
an  action  is  not  prosecuted  from  a  final  judgment  for 
the  recovery  of  money,  but  from  a  final  order  made 
after  judgment,  the  superior  court  has  power  to  fix  the 
amount  of  the  'supersedeas  bond  in  a  sum  less  than 
double  the  amount  involved  in  the  original  controversy. 

— State  ex  rel.  Sprague  v.  Superior  Court 693 

43.  Same — Self-Executing  Order — Effect  of  Supersedeas.  An 
order  quashing  an  execution  is  self-executing,  and  is 
not  subject  to  stay  of  proceedings  on  appeal  therefrom. 

Id 693 

44.  Harmless  Error — Evidence.  The  erroneous  admission 
of  evidence  is  harmless  where  on  the  whole  case  a  ver- 
dict was  properly  directed  for  defendants. — Brummett 

v.  Campbell  358 

45.  Review — Findings.  Findings  in  an  action  for  divorce 
will  not  be  disturbed  on  conflicting  evidence,  when 
the  trial  court  saw  and  heard  the  witnesses. — Poler  v. 
Poler    400 

46.  Final  Orders.  An  order  denying  a  motion  to  quash  the 
service  of  a  summons  is  not  a  final  order  or  one  that  in 
effect  determines  the  action,  and  is  not  appealable. — 
Powell  v.  Nolan   403 

47.  Jurisdiction  of  Supreme  Court — Amount  in  Controversy. 
The  appellate  jurisdiction  of  the  supreme  court  would 
extend  to  a  case  in  which  the  original  complaint  claimed 
damages  in  excess  of  $200  for  the  killing  of  cows,  even 
though  the  claim  as  made  in  an  amended  complaint 
had  reduced  the  damages  sued  for  to  the  sum  of  $200. — 
Taylor  v.  Spokane  Falls  &  N.  Ry.  Co 450 

48.  Notice — Sufficiency — Designation  of  Respondents.  The 
taking  of  an  appeal  not  being  the  commencement  of  a 
new  action,  but  a  subsequent  proceeding  in  the  original 
action,  a  notice  of  appeal,  directed  to  one  of  the  respond- 
ents by  name  and  referring  to  the  others  under  the 
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designation  et  ah,  and  served  upon  the  attorneys  for 
such  parties,  is  sufficient  to  give  the  supreme  court 
jurisdiction.— Philadelphia  Mtge.  &  Trust  Co.  v.  Palmer.  455 

See  Certiorari;  Criminal  Law,  5,  6,  12,  13;  Forci- 
ble Entry  and  Detainer;  Garnishment,  1;  Mas- 
ter and  Servant,  10;  Prohibition,  Writ  of;  Super- 
sedeas;  Taxation,  7. 

APPEARANCE. 

General  Appearance  After  Judgment — Effect.  Where  a 
judgment  was  void  by  reason  of  defective  process,  it 
would  not  be  validated  by  the  fact  that  the  defendants 
subsequently  made  a  general  appearance  in  the  action 
for  the  purpose  of  moving  its  vacation. — Woodham  v. 
Anderson  500 

See  Exemptions. 
ARBITRATION  AND  AWARDS.     See  Contracts,  1,  2. 
ASSAULT  AND  BATTERY. 

1.  Assault— Intent  to  Inflict  Bodily  Injury— Partial  Ver- 
dict. Upon  an  information  for  assault  with  a  deadly 
weapon  with  intent  to  murder,  under  Bal.  Code,  §  7057, 
a  verdict  finding  the  defendant  guilty  of  "assault  with 
a  deadly  weapon"  does  not  warrant  a  sentence  for  an 
assault  with  intent  to  inflict  bodily  Injury  under  Bal. 
Code,  §7058,  but  only  for  a  simple  assault,  as  the 
intent  is  an  essential  element  of  the  offense  and  must 

be  found  as  a  fact  by  the  jury. — State  v.  Snider 299 

2.  Samei  In  such  case,  while  the  verdict  is  to  be  liberally 
construed,  the  Intention  of  the  jury  to  find  an  intent  to 
inflict  bodily  injury  cannot  be  inferred  from  the  fact 
that  the  information  charges,  and  the  instructions  de- 
fine, that  offense. — Id 299 

3.  Same.  A  partial  verdict  must  specify  the  particular 
offense. — Id 299 

4.  Same — Surplusage  in  Verdict.  There  is  no  such  offense 
as  assault  with  a  deadly  weapon,  under  the  law  of  this 
state,  and  the  words  "with  a  deadly  weapon"  in  a  ver- 
dict are  to  be  treated  as  surplusage. — Id 299 

See  Damages,  3. 
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Action  on  Assigned  Claim — Real  Party  in  Interest.  An 
assignee  in  writing  of  a  chose  in  action  who  holds  the 
claim  by  a  mere  naked  legal  title  has  such  an  inter- 
est under  Bal.  Code,  §  4835,  as  would  entitle  him  to 
maintain  action  thereon  in  his  own  name. — Von  Tobel 
v.  Stetson  d  Post  Mill  Co 683 

See  Mortgages,  3. 
ATTACHMENT. 

1.  Wrongful  Attachment — Action  on  Bond — Misjoinder  of 
Causes.  In  an  action  on  an  attachment  bond,  a  com- 
plaint asking  damages  for  the  value  of  the  goods,  for 
expenses  incurred  in  dissolving  the  attachment,  for  loss 
of  time  occasioned  by  the  wrongful  issuance  of  the  writ, 
and  for  attorneys'  fees  in  the  action  on  the  bond,  is  not 
demurrable  on  the  ground  of  joining  actions  ex  con- 
tractu and  ex  delicto,  inasmuch  as  all  the  damages  arise 
out  of  the  attachment  for  which  the  bond  had  been 
given. — Voss  v.  Bender 566 

2.  Same — Probable  Cause — Advice  of  Counsel — When  Ques- 
tion for  Jury.  The  question  of  probable  cause  for  the 
issuance  of  a  wrongful  attachment,  though  on  the  advice 
of  an  attorney,  is  one  for  the  jury  and  not  for  the  court, 
where  there  is  evidence  tending  to  show  that  the  attor- 
ney was  falsely  informed  as  to  the  facts,  or  not  put  in 
possession  of  all  the  facts. — Id 566 

3.  Grounds  for  Attachment.  The  act  of  cutting  and  remov- 
ing standing  timber  being  a  misdemeanor  and  not  a 
felony,  the  writ  of  attachment  cannot  issue  against  the 
property  of  one  guilty  of  such  act,  in  an  action  against 
him  for  damages  occasioned  thereby. — Tacoma  Mill  Co. 

v.    Perry 650 

See  Pleading,  2. 

ATTORNEYS.     See  Courts;  Process,  2;  Taxation,  4;  Trial* 
4. 

BASTARDS. 

Common-Law  Liability.  There  is  no  common-law  obli- 
gation on  the  part  of  a  putative  father  to  support  his 
illegitimate  child.— State  v.  Tieman 294 

See  Statutes,  4. 
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BILLS  AND  NOTES. 

1.  Promissory  Notes — Action  by  Indorsee — Sufficiency  of 
Delivery.  Prima  facie  ownership  of  a  promissory  note 
sufficient  to  uphold  action  thereon  is  established  by 
evidence  showing  that  it  had  been  indorsed  to  plaintiff 
and  action  thereon  brought  in  her  own  name,  although 
she  had  never  had  the  note  in  her  actual  possession 
and  the  attorney  who  brought  suit  thereon  had  been 
selected,  not  by  herself,  but  by  the  agent  of  her  in- 
dorser. — Lodge  v.  Lewis 191 

2.  Same — Assignment — Right  of  Assignee  to  Sue.  Under 
Bal.  Code,  §  4835,  which  provides  that  any  assignee  in 
writing  of  any  chose  in  action  may  sue  and  maintain 
an  action  thereon  in  his  own  name,  notwithstanding  the 
assignor  may  have  an  interest  in  the  thing  assigned, 
but  allows  the  debtor  to  plead  any  counterclaim  or  set- 
off against  the  real  owner,  an  Indorsee  of  a  promissory 
note  could  maintain  action  thereon,  even  if  title  had 
not  passed  to  the  indorsee,  and  the  question  of  the 
assignee's  right  to  the  note  could  not,  under  the  circum- 
stances, be  raised  by  the  maker. — Id 191 

See  Gambling,  1-4;   Husband  and  Wife,  1. 

BONDS.     See  Appeal,  7,  40;  Forcible  Entry  and  Detainer; 
Principal  and  Surety. 

BOOM  COMPANIES.     See  Eminent  Domain,   3-5. 

BROKERS. 

1.  Real  Estate  Brokers — Agent  for  Seller  and  Purchaser 
— Action  for  Commissions — Instructions.  In  an  action 
by  a  broker  to  recover  commissions  upon  a  sale  of  real 
estate,  the  refusal  of  the  court  to  instruct  the  jury  that 
plaintiff  could  not  recover  if  they  should  find  that,  in 
making  the  sale,  he  was  acting  as  agent  for  the  pur- 
chaser as  well  as  for  the  defendant,  and  that  defendant 
was  not  informed  of  that  fact,  was  not  error,  when  it 
appeared  from  the  evidence  that  defendant  was  aware 
that  plaintiff  was  acting  as  agent  for  both  parties. — 
Darrow  Investment  Co.   v  Breyman 234 

2.  Action  for  Commissions — Quantum  Meruit.  A  com- 
plaint alleging  that  defendant  placed  a  piece  of  real 
estate  in  plaintiff's  hands  for  sale  at  a  fixed  price,  agree- 
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ing  to  pay  a  fixed  sum  as  commission;  that  by  agreement 
a  partial  reduction  was  made  in  the  price;  that  defend- 
ant ascertained  who  the  customer  was  and  itself  effected 
a  sale  of  the  property;  that  defendant  refused  to  pay 
a  reasonable  or  any  commission  on  account  of  such 
sale,  though  the  same  was  worth  $2,000  and  demand 
had  been  made  therefor,  sufficiently  states  a  cause  of 
action  on  quantum  meruit. — Von  Tobel  v.  Stetson  & 
Post  Mill  Co 683 

3.  Sale  of  Land — Action  for  Commissions — Instructions — 
Harmless  Error.  Where  an  action  for  commissions  is 
based  on  the  fact,  and  is  so  shown  by  the  evidence,  that 
the  owner  sold  the  property  to  the  broker's  customer 
pending  negotiations  between  the  broker  and  the  cus- 
tomer, an  instruction  implying  that,  in  order  to  find  for 
the  owner,  the  jury  must  find  that  the  broker  failed  to 
find  a  customer  ready,  willing  and  able  to  buy,  and 
that  he  had  abandoned  his  efforts  to  find  a  purchaser, 
would  be  harmless  error. — Id 683 

4.  Same.  In  an  action  by  a  real  estate  broker  for  com- 
missions where  the  court  was  instructed  upon  defend- 
ant's theory  that  the  broker  had  abandoned  his  efforts 
to  make  a  sale,  language  assuming  that  the  broker  had 
the  exclusive  contract  to  sell  the  property  would  be 
harmless    error. — Id 683 

BURGLARY. 

Building  Entered — Flat  Car.  A  flat  car  loaded  with 
freight,  which  was  covered  with  a  heavy  canvas  is 
not  the  character  of  structure  contemplated  by  the 
term  "railroad  car/'  so  as  to  make  the  felonious  taking 
of  goods  therefrom  constitute  the  crime  of  burglary, 
under  Bal.  Code,  §  7104,  which  defines  the  crime  as  the 
unlawful  entry  in  the  night  time,  or  the  unlawful  break- 
ing and  entry  in  the  day  time  of  any  house,  office,  store, 
railroad  car,  etc.,  or  any  building  in  which  goods  are 
kept.— State  v.  Petit 129 

CARRIERS. 

1.  Regulation  of  Common  Carriers — Denial  or  Track  Con- 
nections by  Carrier.     Under  Bal.  Code,  §  4322,  which 
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provides  that  it  shall  he  unlawful  for  any  railroad  to 
discriminate  in  charges  or  facilities  for  transportation, 
that  every  company  permitting  any  one  to  connect  a 
track  with  its  track  for  the  accommodation  of  any  ware- 
house or  elevator,  etc.,  shall  accord  the  same  right  to 
every  other  person  soliciting  it,  which  may  he  enforced 
by  mandamus  at  the  suit  of  any  person  entitled  to  such 
right,  the  owner  of  a  warehouse  or  elevator  cannot  com- 
pel a  railroad  company  to  extend  a  spur  of  its  track 
away  from  its  existing  tracks  and  over  land  not  belong- 
ing to  the  railroad,  when  it  has  never  done  a  like  service 
to  other  shippers  in  the  same  line  of  business,  hut  had 
confined  its  service  to  according  them  facilities  for 
shipment  by  granting  to  them  leases  upon  its  right  of " 
way  for  the  construction  of  elevators  abutting  upon  its 
tracks. — 'Northwestern  Warehouse  Co.  v.  Oregon  Ry.  d 
N.  Co 218 

2.  Same.  In  a  proceeding  to  enforce  by  mandamus  a 
demand  upon  a  railroad  company  for  an  extension  of 
its  track  to  plaintiff's  warehouse,  an  alternative  offer 
to  accept  from  defendant  a  lease  of  a  portion  of  its 
right  of  way,  in  accordance  with  its  policy  in  dealing 
with  other  like  shippers,  cannot  be  enforced  as  a  demand 
for  a  lease,  when  the  offer  to  accept  a  lease  was  too 
indefinite  in  its  terms  to  be  made  the  basis  for  a  writ 

of  mandate. — Id 218 

3.  Defective  Platform — Injuries  to  Passengers — Evidence 
of  Contributory  Negligence — Admissibility.  In  an  action 
for  damages  for  injuries  to  plaintiff's  ankle,  received 
from  stepping  into  a  rotten  place  in  a  railway  platform, 
evidence  on  the  part  of  defendant  that  plaintiff  had  a 
weak  ankle  was  Immaterial,  in  the  absence  of  a  plea  of 
contributory  negligence. — Bailey  v.  Seattle  &  Renton  Ry. 

Co 640 

See  Constitutional  Law. 

CERTIORARI. 

1.  Review  of  Appealable  Order.  Although  an  order  fixing 
the  amount  of  a  supersedeas  bond  upon  an  appeal  from 
an  order  quashing  an  execution  may  be  appealable,  yet 
the  action  of  the  lower  court  may  be  examined  and  cor- 
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rected  by  writ  of  review,  where  it  appears  that  the 
remedy  by  appeal  would  be  manifestly  inadequate  by 
reason  of  a  threatened  sale  under  the  execution. — State 
ex  rel.  Sprague  v.  Superior  Court 693 

2.  Same — Questions  Reviewable.  The  fact  that  an  execu- 
tion was  quashed  because  the  court  was  of  opinion  that 
the  judgment  upon  which  it  was  founded  was  void  would 
not  be  considered  on  the  hearing  of  an  application  for  a 
writ  of  review  of  the  court's  action,  as  the  validity  of  the 
judgment  is  a  matter  properly  reviewable  only  by 
appeal. — Id 693 

COMMUNITY  PROPERTY.     See  Husband  and  Wife,  1,  6; 
Receivers,  1. 

CONSPIRACY. 

1.  Sufficiency  of  Information.  An  information  charging 
defendants  with  feloniously  conspiring  together  to 
obtain  from  a  member  of  the  state  medical  examining 
board,  for  a  money  consideration,  the  set  of  questions 
to  be  propounded  at  the  ensuing  medical  examination 
to  be  held  by  said  board  as  required  by  law,  to  which 
answers  were  to  be  prepared  in  advance,  so  as  to 
enable  one  of  the  defendants  to  pass  the  examination 
and  thereby  fraudulently  and  unlawfully  procure  a 
license  to  practice  medicine,  states  a  cause  of  action. — 
State  v.  Stewart 1&3 

2.  Evidence — Variance.  Where  the  charge  in  an  informa- 
tion is  the  unlawful  conspiracy  to  fraudulently  obtain 
examination  questions  from  the  state  medical  examin- 
ing board,  it  would  be  immaterial  whether  the  ques- 
tions were  actually  obtained  or  not.  and  hence  the 
admission  by  the  state  as  a  fact  that  the  questions 
were  not  so  obtained  would  not  constitute  a  variance. —  . 
Id 103 

3.  Same.  The  fact  that  one  of  the  conspirators  supposed 
that  he  was  conspiring  with  a  member  of  the  board, 
through  a  go-between,  when  in  fact  he  was  conspiring 
with  his  co-defendant,  would  be  immaterial,  since  it  is 
not  necessary  to  show  that  conspirators  actually  come 
together  in  person. — Id 103 
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Prevention  of  Monopolies  and  Preferences — Self-Execut- 
ing Provisions.  Art.  12,  §  15,  of  the  state  constitution 
forbidding  discrimination  in  charges  or  facilities  for 
transportation  to  be  made  by  any  railroad  company,  and 
Id.,  §  22,  prohibiting  contracts  between  companies  limit- 
ing the  production  or  regulating  the  transportation  of 
any  product  or  commodity,  are  not  self-executing,  but 
are  limited  in  their  operation  to  such  interpretations 
as  have  been  given  them  by  legislative  enactment. — 
Northwestern  Warehouse  Co.  v.  Oregon  Ry.  d  X.  Co 218 

See  Statutes,  1,  2. 
CONTEMPT.     See  Divorce,  3. 
CONTRACTS. 

1.  Construction — Arbitration.  A  single  clause  of  a  building 
contract  giving  the  owner  the  right  to  fix  the  amount 
of  the  damages  owing  to  delay,  and,  upon  dissent  by  the 
contractor,  requiring  arbitration,  must  be  construed  in 
connection  with  the  other  clauses,  and  does  not  limit 
the  arbitration  to  that  point,  where  it  is  apparent  that 
all  matters  in  dispute  are  to  be  arbitrated. — Childs 
Lumber  d  Mfg.  Co.  v.  Page 250 

2.  Action  on  Pleadings — Admissions  in  Reply.  Where  the 
contract  permits  the  owner  to  fix  the  damages  for  delay 
and  requires  arbitration  if  the  contractor  dissents,  and 
the  reply  admits  that  the  damages  were  fixed,  the 
plaintiff  cannot  avoid  the  effect  of  such  admission  by 
showing  that  the  delay  was  not  its  fault,  that  the  time 
had  been  extended,  or  that  the  claim  was  in  bad  faith, 
where  those  defenses  had  not  been  submitted  to  arbitra- 
tion or  any  attempt  made  to  arbitrate;  and  judgment 
is  properly  given  on  the  pleadings  for  the  amount 
claimed,  less  the  damages  fixed. — Id 250 

3.  Public  Policy — Defeating  Criminal  Prosecution.  A  de- 
posit made  by  a  party  accused  of  seduction,  which  was 
to  be  paid  to  the  complaining  witness  upon  dismissal  of 
the  prosecution,  is  void  as  against  public  policy,  and 
an  action  by  accused  to  recover  the  same  is  properly 
dismissed. — Johnson  v.  Douglas 293 

See  Eqthtt,  1,  3;    Schools  and  School  Districts, 
9-11;  Vendor  and  Purchaser,  2,  3. 


720  INDEX— Vol.  S2. 


CONVEYANCES.    See  Deeds;  Pabty  Walls. 
CORPORATIONS. 

1.  Corporate  Officers — Duties  to  Stockholders — Sale  of 
Stocks.  The  purchase  by  an  officer  of  a  corporation 
of  corporate  stock  from  a  stockholder  is  not  such  a 
transaction  as  falls  within  the  trust  relations  of  the 
parties,  as  the  trust  relation  of  officers  and  directors 
extends  only  to  the  corporate  business  and  property 
of  the  company,  and  not  to  their  private  dealings  with 
stockholders. — O'Neile  v.  Ternes 528 

2.  Conveyance  by  Officer — Authority — Estoppel.  Where  an 
officer  of  a  corporation  in  sole  charge  of  its  business 
falsely  represents  that  he  has  been  authorized  to  make 
a  sale  of  certain  of  its  real  estate,  and  fraudulently 
connives  with  a  fictitious  officer  to  make  a  conveyance 
thereof,  and  the  corporation  makes  no  move  to  disaffirm 
the  conveyance  for  two  years  after  discovery  of  .the 
fraud,  it  is  estopped  to  deny  the  authority  of  such 
officer. — Coolidge  v.  Schering 557 

3.  Foreign  Corporations — Transaction  of  Business  Within 
State.  The  purchase  by  a  foreign  corporation  of  a 
promissory  note  or  mortgage  in  this  state,  with  no 
intention  of  doing  any  other  act  here,  is  not  a  trans- 
action of  business  within  the  meaning  of  the  statute 
requiring  every  such  corporation,  before  transacting 
business  within  this  state,  to  record  a  certified  copy  of 
its  articles  of  incorporation  and  appoint  an  agent  within 
the  state  upon  whom  process  can  be  served. — Keene 
Guaranty  Savings  Bank  v.  Lawrence 572 

4.  Capital  Stock — Reduction — Purchase  from  Stockholder. 
A  complaint  by  the  receiver  of  a  corporation  alleging 
that  the  defendant,  a  stockholder,  sold  his  stock  to 
the  corporation  and  received  $834.50  therefor  out  of  its 
assets,  that  the  corporation  thereby  attempted  to  reduce 
its  capital  stock  contrary  to  the  law,  and  that  the 
corporation  is  now  insolvent,  and  has  no  assets  to  pay 
its  creditors,  states  a  cause  of  action  against  the  stock- 
holder, under  Bal.  Code,  §  4265,  providing  that  it  is 
unlawful  to  pay  any  part  of  the  capital  stock  to  the 
stockholders. — Tait  v.  Pigott 346 

5.  Same.  It  is  immaterial  that  the  corporation  was  solvent 
at  the  time  of  the  purchase,  if  it  has  since  become 
insolvent.— Id 345 
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6.  Same.  The  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  payment  of  its  debts,  upon  the  faith  of  which 
the  law  presumes  credit  to  have  been  given. — Id 345 

7.  Stockholders.  A  person  is  not  a  stockholder  in  a  com- 
pany when  he  assigns  his  stock  to  another  for  the  pur- 
pose of  selling  the  same  along  with  other  stock  within 
ninety  days,  where  the  same  is  actually  sold  within  the 
period  to  an  innocent  purchaser. — Jones  v.  Western  Mfg. 

Co 375 

See  Evidence,    2;    Notaby    Public;    Vendor    and 
Purchaser,  1. 

COSTS. 

Costs  Incurred  by  Pauper — Liability  of  County.  The 
superior  court  is  without  jurisdiction  to  order  the  costs 
of  an  appeal,  prosecuted  by  an  accused  in  forma 
pauperis,  to  be  charged  against  the  county. — State  ex  rel. 
Langhorne  v.  Superior  Court 80 

COUNTIES.     See  Highways;   Mandamus,  2-4;   Schools  and 
School  Districts,  1-4. 

COURTS. 

Supreme  Court — Jurisdiction — Disbarment  of  Attorneys. 
The  supreme  court  has  no  jurisdiction  of  proceedings 
for  the  disbarment  of  an  attorney,  either  under  con- 
stitutional authority,  or  by  virtue  of  its  inherent  powers, 
although  the  attorney  may  have  perpetrated  a  fraud 
upon  the  superior  court  in  gaining  admission  to  practice. 
In  re  Waugh 50 

See  Appeal,   47;    Costs;    Supersedeas. 

CRIMINAL  LAW. 

1.  Information — Jurisdiction  of  Court — Presumptions.  In 
a  prosecution  by  information,  it  will  be  presumed,  in 
support  of  the  jurisdiction  of  the  superior  court,  in  the 
absence  of  a  contrary  showing,  that  the  defendant  was 
not  at  the  time  under  indictment  for  the  offense  with 
which  he  is  charged,  that  the  court  was  in  session,  and 
that  the  grand  jury  was  not  in  session  when  the  informa- 
tion was  filed. — State  v.  Melvern 7 

46-32  wash. 
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2.  Quashing  Information — Grounds.  Under  Bal.  Code, 
§  6892,  prescribing  the  grounds  for  setting  aside  an  in- 
formation, it  was  not  error  for  the  court  to  refuse  to 
quash  an  information  upon  the  alleged  grounds  that  no 
warrant  had  ever  been  issued  for  the  arrest  of  defendant, 
that  he  had  never  had  a  preliminary  examination,  and 
that,  at  the  time  the  information  was  filed,  he  was 
restrained  of  his  liberty. — Id 7 

3.  Jurisdiction  of  Person  of  Accused.  The  fact  that  a 
defendant  was  arrested,  in  the  first  instance,  by  a  person 
not  having  a  lawful  warrant  therefor  would  not  be 
ground  for  reversal  of  the  judgment  for  lack  of  Juris- 
diction of  the  person  of  defendant,  when  it  appears  that 
he  was  in  fact  in  the  custody  of  an  officer,  was  present 
in  court  on  the  day  of  his  arraignment,  entered  a  plea 

of  not  guilty,  and  was  in  court  throughout  the  trial. — Id.      7 

4.  Trial— Competency  of  Experts — By  Whom  Determined. 
The  competency  of  a  witness  to  express  an  opinion 
upon  a  professional  or  scientific  matter  is  a  preliminary 
question  for  the  trial  court  to  decide. — Id 7 

5.  Same — Objections  to  Evidence — Withdrawal.  Objections 
to  testimony  will  not  be  considered  on  appeal,  when  the 
objections  were  immediately  withdrawn  in  the  trial 
court,  after  being  made  there. — Id 7 

6.  Same — Timeliness  of  Objections.  An  objection  to  a 
ruling  of  the  court  on  the  admission  of  evidence  must 
be  interposed,  under  Bal.  Code,  §  6055,  at  the  time  it  was 
made,  and  not  afterwards. — Id 7 

7.  Instructions — Interest  of  Accused.  An  instruction  that 
the  jury  have  a  right  to  take  into  consideration  the 
interest  in  the  verdict  of  a  defendant  who  has  testified 
in  his  own  behalf  is  not  erroneous  on  the  ground  of 
prejudicing  the  defendant  by  specially  directing  atten- 
tion to  his  testimony. — Id 7 

8.  Same — Accused  as  Witness — Falsus  in  uno  Falsus  in 
Toto.  An  Instruction  that  a  defendant  upon  the  witness 
stand  subjects  himself  to  all  the  rules  governing  the 
credibility  of  witnesses,  among  them  the  rule  that  if 
the  jury  believe  any  witness  has  sworn  falsely  as  to 
anything  material  to  the  issues,  they  are  at  liberty  to 
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disregard  his  entire  testimony,  except  where  it  is  cor- 
roborated, is  a  correct  statement  of  the  law. — Id 7 

9.  Failure  of  Accused  to  Testify — Duty  of  Court  to  Instruct 
Against  Inference  of  Quilt.  An  instruction  that  the 
neglect  of  defendant  to  testify  should  not  create  any 
presumption  against  him  was  a  sufficient  compliance 
with  the  requirements  of  Bal.  Code,  §  6941,  which  pro- 
vides "that  it  shall  be  the  duty  of  the  court  to  instruct 
the  jury  that  no  inference  of  guilt  shall  arise  against 
the  accused  if  the  accused  shall  fail  or  refuse  to  testify 
as  a  witness  in  his  or  her  own  behalf. — State  v.  Mitchell .     64 

10.  Instructions — Comment  on  Facts.  An  instruction  of  the 
court,  stating  the  theory  of  one  of  the  parties  to  the 
prosecution,  and  applying  the  law  thereto,  in  case  the 
jury  shall  find  in  accordance  with  such  theory,  is  not 
objectionable  as  being  a  comment  on  the  facts  within 
the  meaning  of  art.  4,  §  16,  of  the  constitution.— Id 64 

11.  Argument  of  Counsel — Dispute  Over  Evidence — Mistake 
of  Court — Refusal  to  Correct.  Where  counsel  for  the 
state  and  for  the  defense  dispute  one  another's  state- 
ments in  their  argument  to  the  jury  as  to  whether  a 
certain  material  and  relevant  fact  was  in  evidence,  and 
the  court  waves  the  dispute  aside  with  the  remark  that 
there  is  no  such  testimony  in  the  case,  and  refuses  to 
instruct  the  jury  otherwise  when  the  court  is  shown 
by  the  stenographer's  notes  to  be  mistaken,  the  action 

of  the  court  constitutes  reversible  error. — State  v.  Priest    74 

12.  Appeal — Sufficiency  of  Evidence.  Where  there  is  evi- 
dence to  support  the  verdict  in  a  criminal  prosecution, 
although  it  may  not  be  of  the  most  convincing  kind, 
the  verdict  will  not  be  disturbed  on  appeal  on  the 
ground  of  the  insufficiency  of  the  evidence. — State  v. 
Ripley    182 

13.  Same — Harmless  Error — Refusal  to  Strike  Testimony. 
The  denial  of  a  motion  to  strike  the  answers  of  a 
witness  to  improper  questions,  to  which  no  objection 
had  been  interposed,  cannot  be  urged  as  error  when 
the  answers  were  not  prejudicial  to  appellant. — Id 182 

14.  Trial — Adjournment  to  Procure  Witnesses — Discretion 
of  Court.     The  granting  or  refusing  an  application  by 
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the  accused  for  the  adjournment  of  a  trial  to  enable 
him  to  procure  the  attendance  of  absent  witnesses  is  a 
matter  within  the  discretion  of  the  trial  court,  whose 
action  wilj  not  be  disturbed  in  the  absence  of  a  showing 
of  abuse  of  such  discretion. — Id 182 

15.  Evidence — Admissibility  of  Hearsay  for  Purposes  of 
Explanation.  "Where  a  conversation  by  one  of  the  state's 
witnesses  to  the  effect  that  the  accused  would  not  get 
out  of  jail  before  he  would  be  arrested  again  had  been 
put  in  evidence,  it  was  not  error  to  permit  such  witness, 
in  explaining  his  conversation,  to  show  that  he  under- 
stood there  were  other  warrants  out  for  the  arrest  of 
accused,  even  though  such  testimony  as  to  tbe  warrants 
was  mere  hearsay. — Id 182 

16.  Same — Examination  of  Witnesses — Rebuttal.  Where 
testimony  had  been  introduced  by  the  defense  tending 
to  convey  the  impression  that  a  conspiracy  existed 
among  the  state's  witnesses  to  wrongfully  convict  the 
accused,  it  was  not  error  to  permit  the  state,  in  rebuttal, 

to  introduce  evidence  in  denial  of  such  alleged  plot. — Id.  182 

17.  Same.  In  such  a  case,  evidence  in  rebuttal  was  also 
admissible  for  the  purpose  of  showing  the  reputation  as 
a  peaceful,  law-abiding  citizen  of  a  person  who  was  not 
present  at  the  trial,  but  who,  a  witness  of  the  accused 
had  testified,  had  threatened  a  witness  who  intended  to 
appear  in  the  interest  of  the  accused. — Id 182 

18.  Same — Res  Gestae.  Statements  made  immediately  on 
recovering  consciousness  by  one  who  had  been  knocked 
down  and  robbed,  are  admissible  as  part  of  the  res 
gestae,  although  made  in  the  absence  of  the  accused  and 
by  one  .who  had  been  drinking  just  prior  to  the  blow, 
since  the  weight  to  be  attached  to  such  statements  owing 
to  the  mental  condition  of  the  witness  at  the  time  was 
for  the  jury  to  determine. — Id 182 

19.  Evidence — Admissioiis.  Admissions  of  accused  at  the 
preliminary  examination,  upon  being  asked  by  the 
magistrate  whether  or  not  he  had  any  testimony  to 
offer,  are  not  made  under  the  influence  of  fear  produced 
by  threats,  and  evidence  of  the  same  is  admissible, 
although  the  witness  did  not  say  in  words  that  they 
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were  made  under  the  influence  of  fear. — State  v.  Car- 
penter      264 

20.  Same.  Evidence  of  admissions  by  accused  is  admissible 
where  the  jailer  testifies  that  no  inducements  were  held 
out  to  the  accused,  and  that  they  were  made  in  the 
presence  of  his  wife  when  she  was  visiting  him  in  the 
jail.— Id 254 

21.  Evidence  of  Other  Crimes — Impeaching  Character.  Upon 
the  charge  of  rape  of  defendant's  daughter,  where  the 
defendant's  general  character  has  been  put  in  issue,  and 
his  wife  has  testified  on  cross-examination  that  a 
daughter  other  than  the  one  named  in  the  information 
never  told  her  that  the  accused  had  attempted  to  commit 
the  crime  of  rape  upon  her,  it  is  error  requiring  a 
reversal  to  permit  the  state  to  impeach  the  defendant's 
character  by  evidence  of  a  specific  crime  other  than  the 
one  for  which  he  is  on  trial. — Id 254 

22.  Same.  Neither  is  it  competent  to  rebut  his  wife's 
testimony  by  evidence  of  the  daughter  to  the  effect  that 
defendant  had  attempted  to  have  sexual  intercourse  with 
her,  as  the  state  is  concluded  by  answers  on  cross- 
examination  pertaining  to  collateral  matters. — Id 254 

23.  Instructions — Reasonable  Doubt.  An  instruction  as  to 
reasonable   doubt  approved    (following  State  v.  Krug, 

12  Wash.  288).— Id 254 

24.  Dismissal — Bar  to  Another  Prosecution.  Under  Bal. 
Code,  §  6916,  providing  that  an  order  of  dismissal  is  a 
bar  in  the  case  of  a  misdemeanor,  but  that  it  is  not  a 
bar  if  the  offense  charged  be  a  felony,  the  voluntary 
dismissal  of  an  information  for  assault  and  battery  is 
a  complete  bar  to  a  conviction  for  assault  and  battery, 
under  a  subsequent  information  charging  the  same  facts 
as  constituting  the  crime  of  attempting  to  commit 
mayhem. — State  v.  Durbin 289 

25.  Information — Duplicity — Waiver.  An  objection  to  an 
indictment  or  information  on  the  ground  of  duplicity  is 
waived  if  not  made  until  after  verdict. — State  v.  Snider.  299 

26.  Assault  With  Intent  to  Murder — Information.  An  in- 
formation held  sufficient  to  charge  an  assault  with  intent 

to  commit  murder,  under  Bal.  Code,  §  7057. — Id 299 


726  INDEX— Vol.  32. 


CRIMINAL  LAW— Continued. 

27.  Verdict — Objections.  Falling  to  object  to  the  form  of  a 
verdict  does  not  preclude  the  defendant  from  objecting 
to  its  substance,  and  to  the  sentence  as  not  warranted 
by  the  verdict.— Id 299 

See  Assault  and  Battkby;  Bubglaby;  Conspiracy; 
Embezzlement;  Homicide;  Indictment  and  Informa- 
tion; Rafe;  Statutes,  1-5;  Timbeb;  Witnesses,  1-3. 

DAMAGES. 

1.  Execution  Sale — Action  to  Bet  Aside — Damages.  In  an 
action  to  set  aside  an  execution  sale  of  real  property  a 
judgment  for  more  than  nominal  damages  was 
erroneous,  where  the  only  element  of  damage  shown 
was  the  worry  and  discomfort  of  plaintiff,  and  that  he 
could  make  no  disposition  of  the  property  because  of 
the  continuance  of  the  suit, — there  being  no  showing  of 
an  actual  loss  by  reason  of  that  fact. — Whitworth  v. 
McKee  83 

2.  Excessive  Damages.  A  verdict  for  $1,500  for  injury  to 
the  arm  of  a  common  laborer  cannot  be  said  to  be 
excessive,  where  it  appears  that  he  was  entirely  In- 
capacitated from  using  it  for  about  three  months;  that 
he  would  probably  never  be  able  to  lift  as  much  with 
it  or  use  it  as  dexterously  as  before;  that  by  reason 
of  the  fracture  being  in  the  joint  of  the  elbow  his 
suffering  had  been  more  acute  than  in  the  case  of 
ordinary  bone  fractures;  and  that  he  had  spent  the 
sum  of  $100  for  surgical  treatment. — Selby  v.  Vancouver 
Water  Works  Co 522 

3.  Civil  Action  for  Assault  and  Battery — Excessive  Dam- 
ages. A  verdict  of  $225  for  damages  because  of  an 
assault  and  battery  cannot  be  said  to  be  excessive,  even 
if  no  permanent  injury  were  inflicted. — Schmitz  v. 
Kirchan 546 

4.  Market  Value  of  Cattle  Killed — Evidence.  Evidence  of 
the  quantity  and  value  of  milk  given  by  certain  cows, 
which  were  chiefly  valuable  for  their  milk,  is  admissible 
for  the  purpose  of  aiding  the  jury  in  determining  their 
market  value  in  an  action  for  damages  for  their  death. — 
Taylor  v.  Spokane  Falls  d  N.  Ry.  Co 450 

See  Husband  and  Wife,  5;  Sales,  2. 
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DEATH. 

Action  for  Wrongful  Death — Failure  to  Prove  Manner 
of  Death — Nonsuit.  In  an  action  against  a  municipal 
corporation  to  recover  for  wrongful  death,  alleged  to 
have  resulted  from  defendant's  negligence  in  failing  to 
provide  guard  rails  for  foot  bridge,  plaintiffs  were 
properly  nonsuited,  where  there  was  no  evidence  show- 
ing that  plaintiff  had  been  upon  the  bridge  at  the  time 
of  his  death,  and  the  method  of  his  death  was  merely 
a  matter  of  conjecture  from  the  fact  that  he  had  been 
found  in  the  water  near  the  bridge. — Armstrong  v. 
Town  of  Cosmopolis 110 

DEEDS.      x 

1.  Deeds-^Consideration — Love  and  Affection.  The  trans- 
fer by  a  son  to  his  mother  for  a  nominal  consideration 
of  his  interest  as  heir  in  his  father's  portion  of  the 
community  estate  would  be  valid  as  against  a  sub- 
sequent assignee  of  such  interest,  where  mother  and 
son  both  testify  as  to  the  absence  of  fraudulent  rep- 
resentations in  procuring  the  conveyance  to  the  mother, 
and  state  facts  showing  that  it  was  actually  made  in 
consideration  of  love  and  affection. — Marsh  v.  Marsh . .  623 

2.  Premises  Conveyed — Exception  of  Parcel  from  Grant. 
Where  a  deed  to  plaintiff  expressly  reserved  one  acre 
for  school  purposes  out  of  one  corner  of  the  tract  con- 
veyed, she  has  no  standing  to  assert  that  the  school 
district  had  title  to  but  one-half  of  an  acre,  from  the 
fact  that  the  original  grant  to  the  district  had  been 
but  a  half-acre,  and  had  been  so  recognized  by  various 
grantors  in  plaintiff's  chain  of  title. — Hughes  v.  South 
Bay  School  District   678 

See  Party  Walls. 
DEPOSITIONS. 

1.  Conclusiveness  Against  Party  Taking.  A  party  taking 
a  deposition  is  not  bound  by  statements  made  against 
his  interest. — Von  Tooel  v.  Stetson  &  Post  Mill  Co 683 

2.  Same — When  Offered  by  Adversary — Effect.  A  party 
who  offers  in  evidence  a  deposition  taken  by  his  ad- 
versary makes  it  his  own,  and  hence  the  one  who  took 
the  deposition  would  not  be  estopped  by  its  statements 
against    his    interest. — Id 683 
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DEPOSITIONS— Continued. 

3.  Same — Leading  Questions.  When  a  party  offers  a  depo- 
sition taken  by  his  adversary  he  adopts  it  as  his  own, 
and  cannot  object  to  certain  of  the  interrogatories  on 
the  ground  that  they  are  leading. — Id 683 

See  Appeal,  32;  Trial,  5. 
DISMISSAL  AND  NONSUIT. 

1.  Involuntary  Dismissal — Insufficient  Service — Service  of 
Complaint  on  Attorney — Authority  Must  Be  Shown.  An 
order  of  the  court  dismissing  an  action  as  to  one  of  the 
defendants  was  not  erroneous,  where  no  original  process 
had  ever  been  served  upon  him,  but  the  amended  com- 
plaint in  the  action  had  been  served  upon  an  attorney, 
and  the  proofs  were  conflicting  as  to  whether  or  not 
the  defendant  had  authorized  that  manner  of  service. — 
Neff  v.  Neff  82 

2.  Voluntary  Dismissal — Rights  of  Defendant  Asking  Af- 
firmative Relief.  In  an  action  brought  for  the  construc- 
tion of  a  will  and  to  quiet  title  thereunder,  in  which 
the  defendants  answered  setting  up  affirmative  matter 
and  asked  affirmative  relief,  the  plaintiff  is  not  entitled 
to  a  voluntary  dismissal  carrying  with  it  the  affirmative 
matter  of  the  answer. — McKee  v.  McKee 247 

3.  Equitable  Action — Motion  for  Nonsuit.  The  dismissal 
of  an  action  of  equitable  cognizance  upon  a  motion  for 
nonsuit  would  not  constitute  error,  although  technically 
a  misnomer  of  the  proper  procedure  in  such  cases,  if 
the  evidence  of  plaintiff  showed  she  was  entitled  to  no 
relief,  and  that  a  dismissal  was  warranted. — O'Neile  v. 
Ternes  528 

See  Appeal,   21,   22;    Death;    Judgment,   2,   4,   7; 
Account  Stated,  2. 

DIVORCE. 

1.  Vacation  of  Decree.  Under  Bal.  Code,  §  4880,  which 
provides  that  in  judgments  based  upon  Bervice  by  pub- 
lication, the  defendant  may,  "except  in  an  action  for 
divorce,"  be  allowed  to  defend  within  one  year  after 
judgment,  the  court  has  no  power  to  vacate  a  decree  of 
divorce,  where  there  was  no  want  of  jurisdiction,  nor 
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DIVORCE — Continued. 

fraud   practiced   in  the  procurement  of  the  decree. — 
Metier  v.  Metier 494 

2.  Same.  The  general  statutes  on  the  subject  of  vacation 
of  Judgments  (Bal.  Code,  §  4953  et  seq.},  which  make 
no  restriction  in  the  case  of  'divorce  decrees  is  super- 
seded in  so  far  as  they  conflict,  by  the  later  enactment 
of  Id.,  §  4880,  which  forbids  the  opening  up  of  decrees 

of  divorce. — Id 494 

3.  Same — Void  Order  for  Alimony — Contempt.  A  judg- 
ment convicting  plaintiff  of  contempt  for  failure  to 
comply  with  the  order  of  the  court  requiring  him  to 
pay  alimony  and  suit  money  was  erroneous,  where  such 
order  was  made  after  the  court  had  wrongfully  at- 
tempted to  vacate  a  decree  of  divorce  and  allow  the 
defendant  to  interpose  a  cross-complaint. — Id 494 

4.  Grounds — Sodomy.  Sodomy  is  sufficient  ground  for 
divorce  at  common  law  and  under  Bal.  Code,  §  5716, 
authorizing  a  divorce  on  "any  other  cause  deemed  by  the 
court  sufficient." — Poler  v.  Poler 400 

5.  Evidence — Reputation  of  Defendant.  In  an  action  for 
divorce  it  is  not  reversible  error  to  exclude  evidence  of 
the  good  reputation  of  the  defendant,  when  the  same  is 
not  in  issue  and  is  conceded  by  plaintiff's  witnesses. — Id.  400 

See  Appeal,  45. 
EJECTMENT. 

1.  Evidence — Location  of  Lost  Meander  Corner.  The  testi- 
mony of  a  surveyor  in  a  contest  over  a  disputed  bound- 
ary line  is  competent  and  relevant,  when  it  appears  that 
the  witness  followed  one  of  the  recognized  rules  for 
restoring  lost  meander  corners  in  attempting  to  locate 
thft  boundaries  of  two  overlapping  claims. — Simmons  v. 
Jamieson    619 

2.  Same — Form  of  Verdict.  In  an  action  of  ejectment, 
where  defendant  admits  that  plaintiff  is  the  owner  of 
the  land  described  in  the  complaint  and  denies  that 
defendant  is  in  the  possession  and  use  thereof,  a  general 
verdict  in  favor  of  defendant  would  not  bo  erroneous, 
since  the  provisions  of  Bal.  Code,  §  5510,  prescribes 
that  if  the  verdict  be  for  defendant  in  ejectment,  the 
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jury  shall  find  that  the  plaintiff  is  not  entitled  to  the 
possession  of  the  property,  would  be  inapplicable  to  the 
circumstances  of  the  case. — Id 619 

EMBEZZLEMENT. 

Evidence — Other  Acts  Showing  (General  Scheme.  In  a 
prosecution  for  embezzling  the  funds  of  an  employer, 
evidence  of  other  acts  of  the  defendant  in  giving  receipts 
to  patrons  of  his  employer  and  making  entries  on  the 
books  for  less  amounts  than  the  moneys  received  is 
admissible  for  the  purpose  of  showing  the  general 
scheme  he  adopted  in  keeping  his  employer's  accounts 
as  tending  to  show  a  system  employed  on  his  part  in 
furthering  such  embezzlement. — State  v.  Pittam 137 

EMINENT  DOMAIN. 

1.  Appropriation  by  One  Corporation  of  Property  of  An- 
other. Property  held  by  a  corporation,  even  though 
actually  devoted  to  a  public  use,  may  be  taken  for  a 
public  use  by  another  corporation  having  the  right  of 
eminent  domain,  provided  it  is  not  taken  to  be  used  for 
the  same  purpose  and  in  the  same  manner. — Samish 
River  Boom  Co.  v.  Union  Boom  Co 58C 

2.  Same — Grant  of  Power — How  Determined.  The  power 
of  a  corporation  to  take  lands  already  devoted  to  a 
public  use  cannot  be  presumed  simply  from  a  general 
grant  of  power  to  condemn,  but  must  be  given  either  in 
express  terms  or  by  necessary  implication. — Id 586 

3.  Boom  Companies — Right  to  Condemn  Property.  Bal. 
Code,  §  4379,  which  requires  a  boom  company,  after 
filing  its  articles  of  incorporation,  to  file  with  the 
secretary  of  state  within  ninety  days  thereafter  "a 
plat  of  survey  of  so  much  of  the  shore  lines  of  the 
waters  of  the  state  and  lands  contiguous  thereto"  as  it 
proposes  to  appropriate  for  its  corporate  purposes,  Is  a 
grant,  by  necessary  implication,  of  the  power  of  select- 
ing the  designated  location  by  condemnation  or  other- 
wise.— Id 586 

4.  Same — Right  2?ot  Affected  by  Prior  Trespass.  The  fact 
that  a  boom  company  took  possession  of  lands  belonging 
to  the  state  and  used  them  for  boom  purposes  before 
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acquiring  any  right  thereto,  would  not  affect  its  power 
to  condemn  the  same  when  subsequently  sold  by  the 
state  to  another  boom  company,  when  the  latter  had 
never  been  in  actual  possession  of  the  land  so  as  to  be 
able  to  use  it  for  boom  purposes. — Id 586 

5.  Same — Bad  Faith.  The  fact  that  the  company  there- 
after extended  Its  boom  works  further  down  the  river 
than  as  at  first  located  would  not  show  such  bad  faith 

as  to  affect  its  right  of  condemnation. — Id 586 

6.  Necessity  for  Taking — What  Constitutes.  The  "neces- 
sity" required  to  be  shown  for  the  appropriation  of 
private  property  does  not  mean  an  absolute  and  uncon- 
ditional necessity  as  determined  by  physical  causes,  but 
a  reasonable  necessity  under  the  circumstances  of  the 
particular   case. — Id 586 

7.  Gonte*tant8  for  Same  Location— Priorities.  Where  dif- 
ferent corporations  desire  the  same  location,  the  one 
that  is  prior  in  point  of  time  is  also  prior  in  point  of 
right,  and  the  first  location,  if  followed  by  construction, 
operates  to  secure  the  prior  right. — Id 586 

EQUITY. 

1.  Contract  to  Convey — Specific  Performance.  Where  an 
applicant  for  the  purchase  of  school  lands  agrees  in 
writing  that,  upon  receiving  a  deed,  he  will  convey  a 
portion  thereof  to  the  owner  of  improvements  thereon, 
who  was  to  pay  a  proportion  of  the  price  in  install- 
ments, and  the  contract  for  the  purchase  from  the  state 
is  assigned,  with  notice,  and  the  assignee  receives  install- 
ments of  the  price  from  the  owner  of  the  improve- 
ments, the  assignee,  upon  obtaining  a  deed  from  the 
state,  is  bound  to  convey  to  parties  who  had  succeeded 
to  the  interest  of  the  owner  of  the  improvements  through 
the  foreclosure  of  a  mortgage  thereon,  upon  a  tender  by 
them  of  the  balance  due  under  the  written  agreement. — 
Brummett  v.  Campbell 358 

2.  Same — Equitable  Defense — Directed  Verdict.  In  an  act- 
ion to  recover  the  possession  of  land,  the  plaintiff  is 
not  entitled  to  recover  upon  legal  title  alone,  where  the 
defendants  claim  the  equitable  title,  and  whether  the 
defendants  are  entitled  to  the  equitable  relief  demanded 
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Is  a  question  of  law  for  the  court,  and  a  verdict  is 
properly  directed  where  such  defense  is  established. — 
Id , 358 

3.  Same — Contracts — Abrogation.  After  the  owner  of  im- 
provements upon  school  lands  had  mortgaged  the  same 
and  his  equitable  interest  in  the  lands  under  an  agree- 
ment for  the  purchase  of  the  same,  he  could  not  cancel 
and  abrogate  the  agreement  to  the  prejudice  of  the  mort- 
gagee, and  the  court  was  justified  in  disregarding  un- 
satisfactory evidence  of  such  attempted  abrogation. — 
Id 358 

See  Dismissal  and  Nonsuit,  3;  Limitation  of  Ac- 
tions, 4. 


ESTOPPEL. 


Nature  of  Ground  for — Action  on  Insurance  Policy — In- 
jury Caused  by  Misleading  Information.  The  fact  that 
plaintiff  was  mislead  by  a  mistake  of  defendant  into 
abandoning  a  contemplated  action  on  a  policy  of  life 
insurance  for  a  larger  sum,  and  induced  into  commenc- 
ing another  one  the  strength  of  defendant's  admission 
that  the  insured  had  signed  a  substituted  application 
calling  for  a  different  form  of  policy,  would  not  estop 
defendant  from  setting  up  the  truth,  where  there  is 
no  showing  that  the  contemplated  action  was  a  valid 
one  and  is  no  longer  open  to  plaintiff,  and  the  costs  of 
the  present  action  appear  to  be  the  only  injury  suf- 
fered.— Hughes  v.  New  York  Life  Ins.  Co I 

See   Corporations,    2;    Landlord    and   Tenant,    2; 
Mortgages,  2;   Parties. 

EVIDENCE. 

1.  Parol  Evidence — Warranty  on  Sale.  Parol  evidence  of 
oral  warranties  is  admissible  where  the  only  written 
contract  in  connection  with  the  sale  of  machinery  was 
an  order  for  it  in  the  shape  of  a  letter,  which  did  not 
purport  to  contain  any  part  of  the  contract  or  condi- 
tions which  the  seller  was  to  perform. — Puget  Sound 
Iron  <t  Steel  Works  v.  Clemmons 36 

2.  Parol  Proof  of  Corporate  Existence.  Oral  proof  of  the 
existence   of  a   corporation   by   one   having   knowledge 
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thereof  is  sufficient,  when  admitted  without  objection, 
although  the  statute  may  make  a  certified  copy  of  the 
articles  of  incorporation  prima  facte  evidence  of  the 
facts  therein  stated. — State  v.  Pittam 137 

3.  Parol  Evidence — Variation  of  Written  Instrument — Rule 
as  to  Third  Parties.  Evidence  of  an  oral  agreement  con- 
temporaneous with  a  deed  of  conveyance,  whereby  the 
grantor  was  given  the  right  to  collect  the  rents  of  the 
premises  for  a  stipulated  period  after  conveyance,  is  ad- 
missible in  an  action  by  him  to  recover  such  rents,  since 
the  rule  prohibiting  the  variation  of  written  instruments 
by  contemporaneous  oral  agreements  applies  only  to  the 
parties  thereto  and  not  to  third  persons. — Cormack  v. 
Drum 236 

4.  Prior  Negotiations  Bearing  on  Written  Contract — When 
Admissible.  The  rule  that  prior  negotiations  will  be 
presumed  as  merged  in  the  written  contract,  when  one 
is  entered  into,  would  not  forbid  evidence  of  prior  nego- 
tiations where  the  contract  is  one  between  defendant 
and  a  third  party,  and  the  design  of  the  evidence  is  to 
show  plaintiff's  part  in  bringing  about  such  contract  at 
the  instance  of  defendant. — Gorbin  v.  Oriental  Trading 

Co 668 

See  Criminal  Law,  15-22;  Depositions;  Divorce, 
5;  Ejectment,  1;  Embezzlement;  Homicide,  1; 
Husband  and  Wife,  2,  3;  Railroads,  1,  4;  Tax- 
ation, 5,  6;  Trial,  5;  Witness,  6. 

EXECUTION. 

1.  Right  to  Issue— Repeal  of  Statute.  Bal.  Code,  §  5192, 
which  authorizes  the  issuance  of  execution  by  the  judg- 
ment creditor  at  any  time,  provided  a  period  of  five 
years  shall  not  have  elapsed  since  the  issuance  of  a 
•  prior  execution,  in  which  case  execution  should  not 
issue  until  such  Judgment  should  be  revived,  has  been 
modified  and  superseded  by  the  latter  enactment  of 
Bal.  Code,  §§  5132,  5143,  which  limit  the  lien  of  all  judg- 
ments to  a  period  of  five  years,  whether  execution  has 
been  issued  on  them  in  the  meantime  or  not,  which,  In 
cases  of  appeal,  shall  extend  from  the  date  of  final  judg- 
ment in  the  appellate  court. — Whiticorth  v.  McKee 83 
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2.  Execution  Sale — Action  to  Set  Aside — Evidence — Show- 
ing as  to  Personalty  Unlevied  on.  In  an  action  to  set 
aside  an  execution  sale  of  realty,  a  finding  by  the  court 
that  the  judgment  debtor  had  $1,000  worth  of  personal 
property  subject  to  execution  was  not  warranted,  where 
the  testimony  showed  that  this  property  consisted 
of  household  goods,  office  furniture,  and  a  civil  engi- 
neer's outfit  of  surveying  instruments,  since  the  statute 
exempts  household  goods  to  the  value  of  $500,  and  tools 
of  trade  to  the  value  of  $500,  and  permits  the  selection 
of  additional  personal  property  to  the  value  of  $250. — 

Id 83 

3.  Same — Sale  of  Real  Estate — Existence  of  Personalty — 
Presumptions.  A  sheriff's  return  of  the  sale  of  real 
property  is  not  void  on  its  face,  by  reason  of  failure  to 
show  that  no  personal  property  could  be  found  out  of 
which  the  judgment  could  be  made,  but,  in  a  collateral 
action  to  set  aside  the  sale,  the  presumption  would  be 
that  the  officer  performed  his  duty  in  this  respect. — Id. .     83 

4.  Same — Notice  to  Judgment  Debtor.  Bal.  Code,  §  4886a, 
which  provides  that  after  a  party  has  once  appeared  in 
an  action  he  shall  be  entitled  to  at  least  three  days' 
notice  of  any  trial,  motion,  application,  sale  or  proceed- 
ing therein  has  no  application  to  proceedings  had  to 
enforce  the  judgment,  but  merely  defines  the  rights  of 
the  respective  parties  before  judgment,  and  hence  would 
not  require  notice  to  a  debtor  of  motion  for  the  con- 
firmation of  an  execution  sale. — Id 83 

5.  Same — Sales  Governed  by  Existing  Law.  The  sale  of 
real  property  under  execution  has  been  governed,  since 
its  enactment,  by  Laws  1899,  p.  85,  whether  the  execu- 
tion was  issued  under  a  judgment  rendered  prior  or 
subsequent    thereto. — Id 83 

6.  Same — Notices  of  Sale — Posting — Insufficiency.  Laws 
1899,  p.  86,  §  3,  requiring  the  £  he  riff  to  post  notices 
of  the  execution  sale  of  realty  "in  three  public  places 
in  the  county,  one  of  which  shall  be  at  the  court  house 
door,  where  the  property  is  to  be  sold,  and  one  posted 
on  the  property  to  be  sold,"  is  satisfied  by  the  posting 
in  a  conspicuous  place  on  the  property  levied  on,  al- 
though it  may  not   be  a   "public  place";    and  by  the 
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posting  upon  one  of  several  tracts,  although  somewhat 
widely  separated,  instead  of  upon  each  parcel  to  be 
sold.— Id 83 

7.  Same — Presumption  as  to  Official  Duty.  A  Sheriffs 
return  reciting  that  notice  of  sale  was  posted  in  a  public 
place  at  the  court  house  is  not  void  on  its  face,  under 
a  statute  prescribing  that  the  notice  shall  be  posted  at 
the  court  house  door,  inasmuch  as  it  does  not  negative 
the  fact  that  it  was  posted  at  the  required  place,  and 
the  presumption  is  that  the  officer  complied  with  the 
law.— id.   .... 83 

8.  Same — Redemption — Liability  for  Rents  of  Farming 
Land.  Although  an  execution  purchaser  of  land  is 
liable  for  the  rents  or  value  of  the  use  and  occupation 
to  a  redemptioner  of  the  land,  such  purchaser  could  not 
be  held  for  the  value  of  the  use  of  farming  lands, 
the  right  of  possession  of  which  is  especially  conferred 
on  the  debtor  during  the  period  of  redemption  by  Laws 
1899,  p.  92,  §  15,  where  it  appears  that  the  purchaser 
had  not  been  in  possession  nor  received  the  benefit  of 
the  crops  raised  thereon. — Kennedy  v.  Trumble 614 

9.  Same — Action  for  Accounting  Prior  to  Redemption — 
Limitations.  An  action  against  an  execution  purchaser 
of  land  for  an  accounting  of  rents  with  a  view  to  re- 
demption, brought  more  than  a  year  after  the  sale,  is 
in  time,  although  the  purchaser  was  not  liable  for  any 
rents,  where  the  purchaser  did  not  comply  with  a  de- 
mand for  a  sworn  statement  of  the  profits,  and  the 
action  was  brought  within  sixty  days  after  demand 
therefor,  as  provided  by  Laws  1899,  p.  91,  §§  12,  13.— Id.  614 

10.  Same — Sworn  Statement  of  Rents  Necessary.  The  mak- 
ing of  a  statement  of  rents  and  profits  received  by  the 
purchaser  will  not  affect  the  extension  of  time  given 
by  the  statute  in  case  of  a  failure  to  make  the  state- 
ment demanded  by  the  redemptioner,  where  the  one 
made  by  the  purchaser  is  not  a  sworn  statement. — Id. .  614 

See  Damages,  1;  Exemptions;  Homestead. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  Claim  Against  Mortgagor's  Estate.  Although  the  right 
of  a  creditor  to  enforce  a  mortgage  lien  against  a  de- 


736  INDEX— Vol.  32. 


EXECUTORS  AND  ADMINISTRATORS- CONTINUED. 

cedent  may  be  barred  within  six  years,  he  is  entitled 
to  its  allowance  as  a  claim  to  be  paid  out  of  the  de- 
cedent's personal  estate,  when  duly  presented  to  the 
administrator,  notwithstanding  the  fact  that  a  period 
of  twenty  years  may  have  elapsed  between  the  death 
of  the  mortgagor  and  the  appointment  of  his  representa- 
tive.— Gleason  v.  Hawkins 464 

2.  Action   on    Claims — Limitations.     The   limitation   in 

§  4798,  Bal.  Code,  against  right  of  action  upon  contracts 
in  writing  after  the  expiration  of  six  years  is  not  ex- 
tended in  case  of  death  of  a  debtor  by  the  provisions  of 
Id.,  §§  6226,  6228,  requiring  notice  to  creditors  and  the 
presentment  of  claims  within  one  year  thereafter,  as  the 
latter  sections  give  that  right  only  to  claims  not  al- 
ready barred  by  the  general  statute  of  limitations. — 
Bank  of  Montreal  v.  Buchanan 480 

3.  Same — Right  of  Action  Against  Decedent's  Estate.  An 
action  may  be  commenced  against  the  personal  repre- 
sentative of  a  deceased  debtor,  even  after  the  statute 
of  limitations  has  run  against  the  debt,  under  Bal.  Code, 
§  4810,  which  provides  that  "if  a  person  against  whom 
an  action  may  be  brought  die  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survives,  an  action  may  be  com- 
menced against  his  representatives  after  the  expiration 
of  that  time,  and  within  one  year  after  the  issuing  of 
letters  testamentary  or  of  administration." — Id 480 

4.  Same — Qualification  of  Executor — Issuance  of  Letters — 
Actions  Against — When  Bar  Begins  to  Run.  Under  Bal. 
Code,  §  6200,  an  executor  is  qualified  to  act  as  such 
and  take  charge  of  the  estate  when  his  bond  is  filed, 
whether  letters  testamentary  have  been  issued  or  not, 
and  hence  the  running  of  the  year  allowed  by  Id., 
§  4810,  for  the  commencement  of  action  against  the 
executor  would  date  from  the  time  of  his  qualification, 
although  letters  were  not  issued  until  a  subsequent 
date.— Id 480 

5.  Same — Laches  of  Creditor — Not  Excused  by  Executor's 
Neglect  of  Duties.  The  fact  that  an  executor  failed 
to  proceed  with  the  administration  of  an  estate  would 
not  excuse  a  creditor  who  allowed  his  claim  to  be- 
come barred  by  reason  thereof,  inasmuch  as  the  creditor 
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had  a  remedy  under  Bal.  Code,  §§6167,  6168,  whereby 
he  could  have  enforced  administrative  proceedings. — Id.  480 

6.  Relations  Toward  Legatees — Fraudulent  Purchase  of 
Legacy.  The  executor  does  not  sustain  such  a  trust 
relation  to  a  legatee  under  the  will  as  to  render  fraudu- 
lent per  se  the  purchase  by  him  from  the  legatee  of  the 
property  acquired  under  the  will,  and  only  in  case  of 
actual  fraud  could  such  a  sale  be  set  aside. — O'Neile  v. 
Ternes  528 

7.  Claims  Against  Estate — Affidavit.  A  claim,  presented 
to  an  administrator  for  allowance  must,  under  Bal.  Code, 
§  6229,  be  accompanied  by  the  original  affidavit  of  the 
claimant,  and  a  copy  of  the  affidavit  is  insufficient. — 

Ash  v.  Clark 390 

See  Limitations  of  Actions,  3. 

EXEMPTIONS. 

Effect  of  Appearance — Waiver  of  Exemptions.  No  time 
being  specified  in  the  statute  when  the  debtor  shall 
claim  his  property  as  exempt  from  levy,  his  apearance 
and  motion  for  the  dissolution  of  an  attachment  would 
not  constitute  a  waiver  of  the  right  to  claim  his  ex- 
emptions.— State  ex  rel.  Hill  v.  Gardner 552 

See  Homestead;  Mandamus,  9,  10. 

FORCIBLE  ENTRY  AND  DETAINER. 

Unlawful  Detainer — Supersedeas  on  Appeal — Liability 
on  Bond — Effect  of  Satisfaction  of  Judgment.  The  fact 
that  judgment  in  favor  of  plaintiff  in  an  action  of  un- 
lawful detainer  had  been  satisfied  after  affirmance  on 
appeal  would  not  release  liability  upon  a  supersedeas 
bond  given  for  the  protection  of  plaintiff  pending  the 
appeal. — Carmack  v.  Drum 236 

FRAUDS,  STATUTE  OF.     See  Evidence,  3,  4. 

FRAUDULENT   CONVEYANCES. 

Consideration  Passing  Between  Husband  and  Wife.  In 
an  action  to  set  aside  a  transfer  of  real  estate  made 
by  a  husband  to  his  second  wife  as  in  fraud  of  certain 

47-32  wash. 
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claims  of  his  first  wife,  a  finding  of  the  validity  of 
the  transfer  was  warranted  where  the  second  wife  tes- 
tified that  the  conveyance  was  made  in  consideration 
of  the  price  of  certain  furniture  purchased  from  her  by 
her  husband  about  the  time  of  their  marriage,  that 
she  had  assumed  and  subsequently  paid  from  her  own 
means  a  mortgage  of  $1,500  upon  the  property,  and  that 
the  transfer  had  been  made  with  the  consent  of  the 
first  wife;  the  testimony  of  the  husband  that  he  re- 
ceived no  consideration  therefor  being  entitled  to  but 
little  weight,  owing  to  its  contradictory  character. — 
Endlong  v.  Budlong 672 

GAMBLING. 

1.  Contracts — Validity  of  Checks.  A  check  issued  for 
money  advanced  for  the  purpose  of  gambling,  where 
the  payee  wins  the  money,  is  void  between  the  parties, 
under  Bal.  Code,  §7267,  and  it  is  Immaterial  whether 
it  was  won  before  or  after  it  was  advanced. — Ash  v. 
Clark 390 

2.  Same — Promise  to  Pay.  The  subsequent  promise  of  the 
loser  to  pay  Invalid  checks  given  for  money  lost  in 
gambling  does  not  make  the  checks  valid  in  the  hands 

of  any  person  with  notice. — Id 390 

3.  Same — Evidence — Harmless  Error.  In  an  action  to  re- 
cover on  checks  given  in  payment  of  money  lost  in  a 
gambling  game  with  G.,  the  introduction  in  evidence 
of  the  records  in  a  police  court  wherein  G.  was  con- 
victed of  conducting  a  gambling  game,  is  harmless, 
where  the  fact  was  not  disputed  and  was  proven  be- 
yond question  by  other  competent  evidence. — Id 390 

4.  Negotiable  Instruments — Bona  Fide  Holder.  In  an 
action  by  an  assignee  of  checks  given  for  money  lost  in 
gambling,  the  jury  is  properly  instructed  that  the  plain- 
tiff can  not  recover  if  he  knew,  when  he  purchased  the 
checks,  of  the  circumstances  under  which  they  were 
given.— Id 390 

See  Statutes,  5. 
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1.  Garnishment — Erroneous  Judgment — Injunction  Im- 
proper Remedy.  Injunction  will  not  lie  to  restrain  the 
enforcement  of  a  judgment  against  garnishees,  where 
the  court  had  jurisdiction  of  the  subject-matter  and  the 
parties,  since  the  remedy  of  the  garnishees,  if  a  find- 
ing of  indebtedness  to  the  principal  defendant  was  not 
justified  by  the  evidence,  was  the  correction  of  such 
error  by  appeal. — Eidemiller  v.  Elder 605 

2.  Same— Money  Judgment  Against  Garnishee  Who  Dis- 
poses of  Personal  Property.  The  fact  that  garnishee  de- 
fendants disposed  of  property  of  the  principal  defend- 
ant after  the  service  of  the  writ  of  garnishment  on 
them  would  not  deprive  the  court  of  jurisdiction  to 
make  a  finding  of  indebtedness  to  the  principal  de- 
fendant and   enter  judgment   accordingly. — Id 605 

HABEAS  CORPUS.    See  Appeal,  7,  8. 

HIGHWAYS. 

1.  Injunction  Against  Opening  Vacated  Road — Sufficiency 
of  Complaint.  A  complaint  in  an  action  to  restrain  a 
road  supervisor  from  opening  a  highway  through  plain- 
tiff's land  states  a  cause  of  action,  when  it  sets  up 
that  such  proposed  road  had  formerly  been  a  high- 
way but  had  been  vacated  by  the  county  commissioners 
and  relocated  elsewhere,  even  though  there  was  no 
allegation  showing  the  consent  of  the  property  owners 
whose  lands  were  taken  for  the  relocation  of  the  road, 
inasmuch  as  the  presumption  of  such  consent  would 
arise  in  the  absence  of  a  showing  to  the  contrary. — 
Wagner  v.  Mahrt 542 

2.  Same — Presumptions  as  to  Validity  of  Proceedings.  A 
finding  by  the  court  that  a  petition  to  the  county  com- 
missioners for  the  vacation  and  relocation  of  a  road 
was  duly  and  regularly  heard  and  granted  raises  the 
presumption  that  the  evidence  disclosed  that  all  the 
necessary  steps  were  taken  by  the  commissioners  to 
give  their  action  validity. — Id 542 

See  Negligence,  2. 

HOMESTEAD. 

1.  Nature  of  Right — Enactment  of  New  Law — Effect.  The 
passage  of  the  homestead  law  of  1895  (Bal.  Code,  §  5214 
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et  8eq.)  whereby  the  value  of  the  property  thereby  ex- 
empted was  increased,  but  a  declaration  of  the  claim 
was  required  to  be  executed,  acknowledged  and  filed 
with  the  county  auditor,  did  not  operate  as  an  abroga- 
tion of  homestead  rights  acquired  under  the  prior  law, 
which  had  Imposed  no  such  duty  on  the  claimant,  in- 
asmuch as  a  homestead  is  in  the  nature  of  a  vested 
interest,  which  would  not  be  destroyed  by  the  mere  re- 
peal of  the  statute  authorizing  its  acquisition. — Whit- 
worth  v.   McKee 83 

2.  Excess  Value  Subject  to  Sale— How  Sold.  Under  the 
statutes  of  this  state,  a  sale  of  homestead  under  a  gen- 
eral execution  is  absolutely  void;  It  can  be  sold  at  no 
time  except  for  its  excess  of  value,  and  this  can  be 
reached  only  by  a  sale  in  the  manner  provided  by  the 
law  in  force  at  the  time  of  its  selection. — Id 83 

HOMICIDE. 

1.  Evidence — Testimony  of  Non-Experts.  Testimony  rela- 
tive to  the  probable  distance  at  which  a  revolver  was 
held  from  the  head  of  deceased  when  it  was  discharged 
by  one  who  had  experimented  with  the  revolver  for  the 
purpose  of  ascertaining  at  what  distance  powder  marks 
similar  to  those  on  the  face  of  deceased  would  be  pro- 
duced is  not  expert  testimony  and  therefore  would  not 
require  that  the  witness  qualify  as  an  expert. — State 

v.  Melvern « 7 

2.  Instructions — Overcoming  Presumption  of  Murder  in 
Second  Degree.  An  instruction  that  "where  a  homi- 
cide is  proved  beyond  a  reasonable  doubt,  the  presump- 
tion is  that  it  is  murder  in  the  second  degree.  If  the 
state  would  elevate  it  to  murder  in  the  first  degree,  it 
must  establish  the  characteristics  oT  that  crime,  and 
if  the  prisoner  would  reduce  it  to  manslaughter  the 
burden  is  on  him,"  is  not  open  to  the  objection  that 
it  charges  the  jury  the  burden  is  on  defendant  to  prove 
himself  not  gmilty  of  murder  In  the  second  degree. — Id.      7 

HUSBAND  AND  WIFE. 

1.  Execution  of  Renewal  Notes — Liability  of  Community 
Estate.  A  community  estate  would  not  be  rendered 
liable  by  the  execution  of  renewal  promissory  notes  by 
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one  of  the  spouses  after  the  death  of  the  other,  whether 
such  notes  were  executed  in  his  capacity  as  executor 
or  as  a  survivor  of  the  community. — Bank  of  Montreal 
v.  Buchanan 480 

2.  Alienation  of  Affections — Action  by  Wife — Evidence.  In 
an  action  for  the  alienation  of  her  husband's  affections 
where  it  was  not  extended  by  the  plaintiff,  either  in  her 
complaint  or  evidence,  that  any  one  act  of  the  defend- 
ant caused  the  separation  of  herself  and  husband,  it 
was  not  error  for  the  court  to  refuse  to  permit  cross- 
examination  of  plaintiff  requiring  her  to  name  some 
one  act  which  caused  the  separation. — Stanley  v.  Stan- 
ley   489- 

• 

3.  Same.  In  such  an  action,  the  complaint  in  a  prior  action 

by  the  husband  for  divorce  was  admissible  in  evi- 
dence as  a  declaration  of  the  defendant,  where  the 
attorney  who  drew  it  up  had  already  testified  that  he 
procured  the  facts  therefor  from  the  defendant  in 
the  present  action. — Id 489 

4.  Same — Instructions — Elements  of  Damage — Loss  of  Sup- 
port. A  charge  to  the  jury  in  such  a  case  they  might 
consider  loss  of  support  as  an  element  of  damage  was 
not  erroneous,  although  there  had  been  no  direct  evi- 
dence as  to  its  money  value,  when  there  was  evidence 
before  the  jury  showing  the  circumstances  and  condi- 
tions in  life  of  the  husband  and  wife. — Id 489 

5.  Same — Excessive  Damages.  A  verdict  for  $3,500  for 
the*  alienation  of  a  husband's  affections  is  not  so  exces- 
sive as  to  appear  to  be  the  result  of  passion  and  preju- 
dice on  the  part  of  the  jury. — Id 489 

6.  Separate  Property — Forfeiture  of  Land  Grant — Purchase 
of  Public  Lands  by  Surviving  Spouse.  The  purchase 
by  a  surviving  husband  of  lands  which  had  been  for- 
feited to  the  government  by  act  of  congress  as  part  of 
the  unearned  grant  to  a  railway  company,  under  the 
preference  right  given  thereby  to  one  in  possession, 
would  give  him  a  separate  estate  therein,  even  though 
the  lands  had  been  taken  possession  of  by  himself  and 
wife,  during  the  existence  of  the  community,  under  con- 
veyance from  the  railway  company. — Carratt  v.  Carratt  517 

See  Divorce;  Fraudulent  Conveyances. 
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INDIANS.     See  Public  Lands,  1,  2. 

INDICTMENT  AND   INFORMATION. 

Prosecution  by  Information — Allegation  of  Prerequi- 
sites. The  existence  of  the  facts  or  conditions  which 
the  statute  enumerates  as  prerequisites  to  the  right  to 
prosecute  by  information  need  not  be  set  forth  in  the 
information  itself. — State  v.  Melvern 7 

See    Conspiracy,  1;    Criminal   Law,  1,  2,  25,  26; 
Rape. 

INJUNCTION.     See  Garnishment,  1;  Highways,  1. 

INSTRUCTIONS.  See  Appeal,  29;  Brokers,  1,  3,  4;  Crimi- 
nal Law,  7-10,  23;  Gambling,  4;  Homicide,  2; 
Husband  and  Wife,  4  ;*  Negligence,  3;  Trial,  6. 

INSURANCE. 

1.  Accident  Insurance — Internal  Injury  Caused  by  Lift- 
ing Heavy  Weight.  A  violent  dilation  of  the  heart,  re- 
sulting in  death,  which  was  caused  by  the  act  of  lift- 
ing a  heavy  weight  in  the  course  of  business,  falls  with- 
in provisions  of  an  accident  policy  insuring  against  effect 
of  bodily  injuries  caused  solely  by  external,  violent,  and 
accidental  means. — H or s fall  v.  Pacific  Mutual  Life  Ins. 

Co 132 

2.  Same — External  Marks.  Where  the  death  of  a  strong, 
healthy  man  resulted  from  dilation  of  the  heart,  caused 
by  lifting  a  heavy  weight,  the  facts  that  immediately 
after  the  accident  the  deceased  became  deathly  .pale 
and  sick,  his  hands  and  feet  became  cold  and  covered 
with  perspiration,  and  the  next  day  his  skin,  previ- 
ously ruddy,  became  a  bluish  gray  color  and  so  remained 
until  his  death,  constitute  such  visible,  external  marks 
of  the  injury  as  to  bring  the  case  within  the  terms  of 
a  policy  providing  against  liability  in  case  no  external 
marks  of  injury  appear. — Id 132 

3.  Same— Notice  of  Accident — Reasonable  Time — Question 
for  Jury.  The  provision  of  an  insurance  policy  requir- 
ing immediate  notice  of  an  accident  to  be  given  to  the 
company  ordinarily  means  within  a  reasonable  time; 
and,  in  an  action  for  death,  without  any  claim  for 
weekly  indemnity,  the  question  of  unreasonable  delay 
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was  properly  one  for  the  jury,  where  notice  was  given 
twelve  days  after  the  death  of  the  insured,  which  was 
thirty-seven  days  after  his  injury,  under  a  policy  pro- 
viding for  weekly  indemnity  and  for  a  principal  sum 
in  case  of  death  within  ninety  days,  and  that  unless 
the  claimant  gives  immediate  written  notice  of  any 
accident,  with  full  particulars,  and  affirmative  proof 
of  death  within  ninety  days  from  the  time  of  death, 
all  such  claims  shall  be  forfeited. — Id ;  132 

See  Estoppel. 
INTERVENTION.     See  Appeal,  10. 
IRRIGATION.    See  Wateb  and  Wateb  Courses,  1,  2. 
JUDGMENT. 

1.  Commencement  of  Lien — Effect  of  Appeal.  Where  ap- 
peal has  been  taken  from  a  judgment,  the  lien  of 
the  judgment  does  not  become  dormant  until  five  years 
after  the  final  determination  of  the  cause  on  appeal, 
under  Bal.  Code,  §  5132,  which  provides  that  the  real 
estate  of  a  judgment  debtor  shall  be  bound  to  satisfy 
any  judgment  "for  the  period  of  five  years  from  the 
day  on  which  such  judgment  was  rendered,"  and  Id., 
§  5143,  which  provides  that  "in  all  cases  of  an  appeal 
the  date  of  final  judgment  in  the  supreme  court  shall 
be  the  time  from  which  said  five  years  shall  commence 

to    run." — Whitworth   v.   McKee 83 

2.  Vacation — Irregularity.  Where  no  challenge  to  the  in- 
sufficiency of  a  complaint  had  been  interposed  by  defend- 
ant, a  judgment  of  dismissal  on  the  ground  of  its  in- 
sufficiency, made  by  the  court  upon  its  motion  upon  the 
hearing  of  an  interlocutory  motion,  while  issues  of 
fact  were  pending  for  determination,  was  such  an  ir- 
regularity as  to  afford  ground  for  the  vacation  of  the 
judgment,  under  Bal.  Code,  §5153,  which  authorizes 
vacation  for  "irregularity  in   obtaining  the  judgment 

or  order." — State  ex  rel.  Hennessy  v.  Huston 154 

3.  Same — Sucifjtciency  of  Motion.  A  motion  to  vacate  and 
set  aside  a  judgment  reciting  "that  this  action  be,  and 
the  same  is  hereby,  dismissed  at  the  plaintiff's  costs," 
is  broad  enough  to  authorize  the  vacation  of  another 
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portion  of  the  same  judgment  reciting  "that  there  is  no 
equity  in  the  complaint,  and  that  the  equities  of  this 
cause  are  with  the  defendants,"  where  the  latter  re- 
cital is  merely  the  conclusion  of  law  upon  which  the 
dismissal  was  based. — Id 154 

4.  Res  Judicata— Mistaken  Motion  for  Nonsuit — Effect.  A 
Judgment  of  nonsuit  on  motion  therefor,  which  was 
granted  on  the  ground  that  the  plaintiff  failed  to 
prove  its  corporate  capacity,  the  findings  of  fact  and 
conclusions  of  law  showing  that  the  merits  of  the 
controversy  were  not  considered,  but  they  and  the 
judgment  all  reciting  the  making  and  sustaining  of 
the  motion  for  nonsuit,  would  not  be  res  judicata  as  to 
a  second  action,  although  defendant  might  have  been 
entitled  to  a  judgment  on  the  merits,  in  case  of  the 
proper  motion  therefor. — Union  Bank  v.  Nelson 208 

5.  Collarteral  Attack — Harmless  Error.  A  finding  by  the 
court  that  a  judgment  which  was  collaterally  attacked 
was  obtained  by  fraud  does  not  constitute  reversible 
error,  when  the  decree  in  the  subsequent  action  does 
not  attempt  to  avoid  such  fraudulent  judgment  or  its 
legal   effect. — Budlong  v.  Budlong 672 

6.  Same — Res  Judicata — Issues  Determined.  A  judgment 
in  a  prior  action  between  the  same  parties  affecting 
the  same  property  cannot  be  res  judicata  upon  the  issue 
of  fraud  raised  in  the  second  case,  when  there  were  sev- 
eral affirmative  defenses,  including  that  of  fraud,  raised 
in  the  original  action,  and  there  is  nothing  in  the  record 
to  show  upon  which  of  the  Issues  the  jury  based  their 
verdict  in  the  original  action. — Id 672 

7.  Res  Judicata.  A  judgment  in  a  former  action  between 
the  same  parties  for  the  same  cause  of  action  is  not 
res  judicata  when  it  was  merely  a  judgment  of  dis- 
missal based  on  the  insufficiency  of  the  complaint. — 
Von  Tobel  v.  Stetson  d  Post  Mill  Co 683 

See  Appeal,  9,  13-16,  23;  Appearance;  Divorce,  1-3; 
Prohibition,  Writ  of;    Taxation,  1,   3. 

JURISDICTION.     See  Appeal,  47;   Costs;   Garnishment,  2; 
Supersedeas. 
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LANDLORD  AND  TENANT. 

1.  Eviction — Damages.  Actual  force  Is  not  necessary  to 
effect  an  eviction,  but  any  interference  with  the  ten- 
ant's beneficial  enjoyment  is  sufficient. — Wusthoff  v. 
Schwartz 337 

2.  Same — Estoppel.  Where  the  landlord  commenced  to 
make  repairs  about  the  middle  of  May,  the  tenants 
making  no  objection,  and  paying  rent  in  advance  on 
June  first  for  one  month,  and  where  the  repairs  con- 
tinued during  the  month  of  June,  becoming  more  and 
more  troublesome,  until  the  entire  basement  was  torn 
up,  the  porches  became  dangerous,  the  back  entrance 
was  nailed  up  and  the  front  steps  were  about  to  be 
torn  down,  which  would  have  effectually  prevented  all 
passing  to  and  from  the  house,  at  which  time  (June 
17)  the  tenants  moved  out,  the  landlord  was  guilty 
of  an  eviction,  and  neither  the  silence  of  the  tenants, 
nor  the  payment  of  rent  for  June  after  the  commence- 
ment of  the  repairs  would  estop  them  from  claiming 
the  damages  suffered  by  the  eviction. — Id 337 

3.  Same — Agency — Liability  for  Acts  of  Agent.  Upon  an 
eviction  by  the  making  of  repairs,  Interfering  with  the 
tenants'  quiet  enjoyment  of  the  premises,  the  landlord 
is  not  relieved  from  liability  by  the  fact  that  the  work 
was  done  by  contractors  who  had  been  instructed  not 
to  proceed  until  the  tenants  had  given  consent,  as  they 
were  agents  of  the  landlord,  and  he  was  liable  for 
their  acts  done  within  the  apparent  scope  of  their 
authority.— Id 337 

4.  Unlawful  Detainer — Merger  of  Estates.  Where  the 
lessee  of  a  building  sublets  the  second  and  third  floors 
for  the  whole  of  the  term  of  several  years  for  $50  a 
month,  and  subsequently  the  second  floor  is  surrendered 
by  the  sub-tenant,  who  then  pays  $20  per  month,  and  the 
sub-tenant  testifies  that  it  was  only  a  temporary  sur- 
render until  he  had  use  for  it,  while  his  landlord  testi- 
fies that  it  was  an  absolute  surrender  and  claims  a 
merger,  a  verdict  of  restitution  in  favor  of  the  sub- 
tenant and  damages  for  detention  resolves  the  ques- 
tion in  his  favor,  and  there  could  be  no  merger  of 
estates  by  the  temporary  surrender. — Tolsma  v.  Adair  383 

5.  Same.  There  was  no  merger  in  law,  because  there  was 
an    intermediate    estate,    retained    by    the    sub-tenant, 
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who  did  not  yield  his  whole  estate,  but  only  carred  out 
a  lesser  estate,  a  tenancy  from  month  to  month  for 
a   limited   time.— Id 383 

6.  Same.  The  fact  that  the  tenant  ceased  to  pay  the  $50 
per  month,  is  not  conclusive  as  to  the  merger,  and  the 
fact  that  he  continued  to  pay  one-half  the  water  rent 
of  the  whole  building  is  argumentative  support  for 
his  contention  that  there  was  no  merger. — Id 383 

See  Forcible  Entry  and  Detainee. 
LIENS.     See  Judgment,  1;  Mechanics'  Liens;  Taxation,  9. 
LIMITATION  OF  ACTIONS. 

1.  Suspension  by  Statutory  Prohibition.  The  fact  that 
a  mortgagee  delayed  the  bringing  of  a  personal  action 
against  the  indorsers  on  the  note  secured  by  the  mort- 
gage until  after  the  conclusion  of  the  foreclosure  pro- 
ceeding would  not  operate  as  a  suspension  of  the 
statute  of  limitations  under  Bal.  Code,  §4812,  which 
provides  that  "when  the  commencement  of  an  action 
is  stayed  by  injunction  or  a  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or  prohibi- 
tion shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action,"  by  reason  of  the  fact 
that  the  mortgagee  is  prohibited  by  Id.,  §  5893,  from 
prosecuting  any  other  action  for  the  same  debt  while 
foreclosing  his  mortgage,  inasmuch  as  the  remedy  was 
open  to  the  mortgagee  of  including  the  personal  action 
with  the  foreclosure  proceeding. — Hinchman  v.  Ander- 
son.      198 

2.  Mortgages — Death  of  Mortgagor — Limitation  on  Fore- 
closure. A  mortgage  lien  upon  real  estate,  being  capa- 
ble of  enforcement  against  the  successors  in  interest  of 
a  deceased  mortgagor,  without  the  intervention  of  pro- 
bate proceedings,  an  action  to  foreclose  would  be  gov- 
erned by  the  general  statute  (Bal.  Code,  §4798)  limit- 
ing right  of  action  to  six  years. — Gleason  v.  Hawkins. .  464 

3.  Same — Enforcement  Against  Personal  Representative — 
Limitations.  Bal.  Code,  §  4810,  which  authorizes  action 
within  one  year  after  the  issuance  of  letters  testament- 
ary or  of  administration,  in  cases  where  the  debtor  died 
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before  the  bar  of  the  statute  had  intervened  is  super- 
seded by  the  later  enactment  of  Id.,  §4642,  which  pro- 
vides that  no  real  estate  of  a  deceased  person  shall  be 
liable  for  his  debts  unless  letters  testamentary  or  of 
administration  be  granted  within  six  years  from  the 
date  of  death  of  such  decedent/'  and  hence  mortgage 
foreclosure  proceedings  against  a  decedent's  realty, 
brought  within  one  year  after  the  Issuance  of  letters, 
but  not  until  twenty  years  after  the  mortgagor's  death, 
were  barred. — Id 464 

4.  Trusts — Fraud — Laches.  Where  lands  were  conveyed 
in  1885  to  a  surety,  as  trustee  to  sell  and  pay  a  debt  of 
$1,100,  and  after  selling  nearly  all  the  land  in  1890  there 
was  a  large  surplus  in  the  hands  of  the  trustee,  who 
fraudulently  represented  that  there  was  a  balance  still 
due  him  of  $600  after  the  sale  of  all  the  land  (which 
had  cost  $2,200),  and  a  settlement  was  then  made  where- 
by the  owner  gave  the  trustee  a  note  for  $500  for  such 
supposed  balance,  and  the  fraud  was  discovered  in 
1897  by  learning  of  an  indorsement  on  the  note  of  $450 
on  account  of  land  sales,  and  by  an  inspection  of  the 
public  records,  disclosing  deeds  nearly  all  filed  prior  to 
the  settlement,  and  all  filed  prior  to  1892,  and  the  owner 
knew  that  the  sales  were  being  made  from  1885  to  1890, 
and  lived  in  the  town  where  the  sales  were  made  prac- 
tically all  the  time,  and  had  easy  access  to  the  records, 
and  was  a  man  of  ordinary  intelligence,  holding  respon- 
sible public  office,  he  is  guilty  of  such  negligence  in 
not  discovering  the  fraud  for  more  than  six  years  after 
the  repudiation  of  the  trust  relation  that  he  will  be 
held  to  have  discovered  it  more  than  three  years  be- 
fore the  action  was  begun,  and  the  same  is  barred  by 
the  statute  of  limitations. — Irwin  v.  Holbrook 349 

See  Executors  and  Administrators,  2-4. 

LIS  PENDENS.    See  Quieting  Title,  1,  2. 

MANDAMUS. 

.  1.  Omission  of  Legal  Duty.  The  writ  of  mandamus  will 
not  issue  in  anticipation  of  a  supposed  omission  of  duty, 
but  it  must  appear  that  there  has  been  an  actual  default 
in  the  performance  of  a  clear  legal  duty  then  due  at  the 
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hands  of  the  party  against  whom  relief  is  sought. — 
Northwestern  Warehouse  Co.  v.  Oregon  Ry.  &  N.  Co 218 

2.  Parties — Official  Capacity.  A  petition  in  which  the 
averments  relate  to  the  appellants  as  county  commis- 
sioners and  the  prayer  is  that,  as  such,  they  be  re- 
quired to  make  a  tax  levy,  sufficiently  brings  them 
into  court  in  their  representative  and  not  in  their  indi- 
vidual capacity. — State  ex  rel.  Evers  v.  Byrne 264 

3.  Emergency  for  Alternative  Writ.  In  an  application 
for  an  alternative  writ  of  mandamus  to  the  county 
commissioners  to  levy  a  tax,  sufficient  emergency  is 
shown  by  the  fact  that  the  tax  levy  must  be  decided  at 
the  session  then  being  held  and  within  one  week;  and 
the  relator  was  not  required  to  show  why  he  did  not 
make    application    sooner. — Id 264 

4.  Demand.  Where  the  county  commissioners  are  required 
by  law  to  levy  a  tax  to  meet  a  certain  charge,  and  have 
actual  knowledge  of  the  law,  and  admit  knowledge  of 
the  essential  facts,  and  deny  that  they  are  required  to 
make  the  levy,  and  it  is  apparent  from  their  course  that 
a  demand  would  be  useless,  no  demand  is  necessary 
prior  to  the  issuance  of  an  alternative  writ,  although 
the  levy  may  serve  a  private  interest. — Id 264 

5.  Doubtful  Case.  Where  the  intent  of  the  law  is  clear, 
it  can  not  be  said  that  there  is  such  doubt  as  to  pre- 
vent the  Issuance  of  a  writ  of  mandamus. — Id 264 

6.  Taxation — Interest  of  Bondholder.  It  cannot  be  objected 
that  the  relator,  asking  for  a  tax  levy  to  meet  Interest 
on  bonds,  is  the  holder  of  only  one  series  of  the  bonds, 
as  he  could  not  ask  for  a  levy  in  his  own  behalf  only, 
thereby  gaining  a  preference. — Id 264 

7.  Same — Levy  After  Tax  Rolls  Are  Completed.  It  can- 
not be  objected  to  the  issuance  of  a  writ  of  mandamus 
requiring  a  tax  levy  that  the  tax  rolls  are  already  com- 
pleted and  partly  collected,  and  that  it  will  be  an  incon- 
venience to  levy  and  collect  the  amount  wrongfully 
omitted  from  the  rolls  in  the  first  instance. — Id 264 

8.  Same — Discretion  in  Distributing  the  Tax.  Where  the 
lower  court  has  ordered  a  tax  levy  to  meet  interest 
on  bonds  that  has  accumulated  for  several  lears  owing 


INDEX— Vol.  32.  749 


MANDAMUS— Continued. 

to  the  failure  of  the  proper  officers  to  levy  the  tax, 
it  cannot  be  said  that  there  was  abuse  of  discretion  In 
not  distributing  the  tax  over  a  number  of  years. — Id.. 264 

9.  Against  Sheriff — Compelling  Release  of  Exempt  Prop- 
erty— Inadequacy  of  Replevin,  Mandamus  will  lie  to 
compel  a  sheriff  to  release  exempt  property  held  by  him 
under  attachment  for  the  reason  that  replevin  does 
not  furnish  a  speedy  remedy,  since  it  may  result  in 
withholding  possession  from  the  debtor  until  the  end 
of  an  extended  litigation. — State  ex  rel.  Hill  v.  Gardner.  552 

10.  Same.  Under  Bal.  Code,  §5755,  which  provides  that 
mandamus  will  lie  "to  compel  the  performance  of  an 
act  which  the  law  especially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station,"  a  sheriff  is  bound  to  re- 
turn upon  demand  exempt  goods  which  he  has  levied 
upon,  where  the  creditor  has  not  demanded  an  appraise- 
ment thereof  within  a  reasonable  time,  inasmuch  as 
Bal.  Code,  §  5255,  provides  that  upon  the  debtor's  fur- 
nishing the  officer  with  a  list  of  his  personal  property, 
together  with  that  claimed  as  exempt,  the  officer  shall 
return  with  his  process  the  list  of  property  claimed  as 
exempt,  in  case  no  appraisement  thereof  had  been  re- 
quired by  the  creditor. — Id 552 

See  Carriers,  2;  Schools  and  School  Districts,  4. 
MASTER  AND  SERVANT. 

1.  Torts  of  Servant — Joint  Liability.  An  action  for  tor- 
tious negligence  may  be  maintained  against  the  master 
and  his  employee  jointly,  where  the  injury  was  caused 
by  the  act  of  the  latter  (Howe  v.  Northern  Pacific  Ry. 
Co.,  30  Wash.  569,  followed).— M cHugh  v.  Northern  Pa- 
cific Ry.  Co 30 

2.  Injury  to  Employee —  Contributory  Negligence.  In  an 
action  by  a  railway  employee  against  the  company  to 
recover  for  injuries  recovered  by  being  struck  by  a 
fast  passenger  train  while  riding  upon  a  hand-car  a 
nonsuit  was  proper,  when  it  appeared  that  the  accident 
happened  near  a  small  station  at  which  this  train  did 
not  stop,  but  was  accustomed  to  go  by  at  full  speed;  that 
the  plaintiff  had  worked  for  the  company  at  that  point 
for  four  years  and  knew  the  train  was  due  and  would 
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pass  at  full  speed;  and  that  prior  to  the  accident  he 
was  not  looking  and  listening  for  it,  and  failed  to  notice 
the  headlight  until  he  was  struck;  there  being  no  posi- 
tive evidence  that  the  whistle  and  bell  were  not  sounded 
as  was  customary,  but  merely  that  the  witnesses  did  not 
hear  them. — Id 30 

3.  Negligence — Safe  Appliances.  Where  plaintiff,  an  engi- 
neer in  charge  of  a  donkey  engine  in  a  logging  outfit 
was  injured  by  the  breaking  of  a  small  and  defective 
swamp  hook,  used  to  pull  a  large  water  tank,  and  the 
large  swamp  hook  usually  employed  for  that  purpose 
was  at  the  time  attached  to  the  donkey,  holding  a 
block  in  place,  and  no  other  hook  was  provided  by 
the  master,  ,it  is  not  a  case  of  the  proper  selection  by 
a  servant  from  sufficient  appliances  concededly  fur- 
nished by  the  master,  but  there  was  a  dispute  as  to 
whether  the  master  in  the  first  instance  had  furnished 
the  necessary  available  appliance,  raising  a  question 

of  negligence  for  the  jury. — Bailey  v.  Cascade  Timber  Co.  319 

4.  Vice  Principals.  A  foreman  known  as  the  "hook  tender" 
in  charge  of  a  logging  crew,  whose  duty  it  was  to  give 
directions  both  as  to  the  operations  and  selection  of 
appliances  for  moving  from  one  location  to  another  a 
donkey  engine  and  a  large  water  tank  containing  600 
or  700  gallons  of  water,  by  means  of  a  swamp  hook 
attached  to  a  cable  pulled  by  the  engine,  is,  under  the 
circumstances,  a  vice  principal  in  his  relations  to  the 
engineer  and  men  of  the  crew  and  is  charged  with  the 
duty  of  providing  a  sufficient  swamp  hook. — Id 319 

5.  Same.  Where  such  hook  tender  directs  a  laborer  known 
as  the  "rigging  slinger"  to  attach  the  swamp  hook 
for  the  purpose  of  moving  the  water  tank,  the  "rigging 
slinger"  is  a  mere  intermediary  and  the  arm  of  the 
hook  tender,  and  his  negligence  in  selecting  an  insuffi- 
cient swamp  hook  is  the  act  of  a  vice  principal  and  not 
that  of  a  fellow  servant. — Id 319 

6.  Same.     In  such  a  case  where  the  hook  tender  is  In 
the  immediate  presence  of  the  tank,  and  the  large  hook 
was  only  a  few  feet  away,  he  owed  the  duty  to  see  that      • 
the  same  was  used. — Id 319 

7.  Same — Selection  of  Appliances.    A  selection  from  suffl- 
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cient  appliances  actually  furnished  by  the  master,  made 
by  the  person  whose  duty  it  is  to  make  the  selection, 
or  made  under  his  direction,  is  the  act  of  a  vice-princi- 
pal, and  in  this  case  raises  a  question  of  negligence  for 
the  jury*  conceding  that  sufficient  appliances  were  fur- 
nished.—Jd.    319 

8.  Contributory  Negligence.  The  contributory  negligence 
of  the  engineer  in  starting  up  the  engine  with  a  hard 
pull  without  first  taking  up  six  or  seven  feet  of  slack 
in  the  cable,  as  was  usually  done,  is  a  question  for  the 
Jury,  where  there  was  evidence  that  he  obeyed  the 
signal  of  the  foreman  for  a  hard  pull,  and  also  that  the 
defective  hook  would  have  broken  with  any  kind  of  a 
pull.— Id 319 

9.  Same.  Contributory  negligence  of  the  engineer,  in  that 
he  knew  of  the  use  of  the  small  swamp  hook  and  did 
not  object  to  it,  is  a  question  for  the  jury,  where  he 
denies   such   knowledge. — Id 319 

10.  Same — Appeal — Decision-— Question  for  Jury.  In  such 
a  case,  upon  reversal,  a  motion  to  remand  with  instruc- 
tions to  have  the  damages  assessed  will  be  denied,  as 
the  questions  of  negligence  and  contributory  negligence 
must  be  all  submitted  to  the  jury. — Id 319 

11.  Negligence  of  Master — Assumption  of  Risk.  A  miner 
injured  by  the  explosion  of  a  missed  blast,  left  in  a  mine 
by  contractors  who  had  done  work  there  for  defendant 
prior  to  such  miner's  employment,  cannot  be  held  to 
have  assumed  such  danger  as  a  risk  of  his  employment, 
where  he  had  no  knowledge  of  such  unexploded  blast 
either  through  information  from  others  or  by  personal 
Inspection.— McMillan  v.  North  Star  Mining  Co 579 

12.  Same — Safe  Place  to  Work — Unexploded  Blasts — Duty 
of  Master,  It  is  the  duty  of  a  mining  company,  although 
it  has  let  a  contract  for  tunneling,  to  keep  itself  advised 
as  to  the  possibility  of  missed  blasts,  so  as  to  be  in  a 
position  to  warn  employees  subsequently  placed  at  work 
in  the  tunnel  after  the  cessation  of  the  contract  work. 
—Id 579 

13.  Injury  of  Servant — Negligence — Sufficiency  of  Evidence. 
In  an  action  for  damages  for  injuries  received  from  the 
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accidental  discharge  of  a  gun  which  defendant  was 
alleged  to  have  permitted  a  party  of  hunters  to  bring 
aboard  a  tugboat  as  passengers,  the  dismissal  of  the 
action  was  not  error,  when  there  was  no  testimony 
showing  that  the  gun  belonged  to  or  was  brought  upon 
the  boat  by  any  of  the  hunters,  or  to  whom  it  in  fact 
belonged,  or  in  what  manner  it  had  been  discharged. 
Sanders  v.  Stimson  Mill  Co 627 

14.  Same — Injury  to  Seaman — Liability  of  Ship  for  Expense 
of  Cure.  A  seaman  who  receives  an  injury  while  in  the 
service  of  the  ship  is,  under  maritime  law.,  entitled  to 
medical  care,  medicine,  and  nursing  necessary  in  effect- 
ing a  cure,  at  the  expense  of  the  ship,  and  in  an 
action  against  the  owner  therefor,  he  is  entitled  to 
recover  the  amount  expended,  whether  or  not  the  own- 
er's negligence  be  proven,  and  regardless  of  whether 
he  was  nursed  aboard  ship  or  at  his  own  home. — Id 62? 

MECHANICS'  LIENS. 

Date  of  Commencement  for  Furnishing  Materials.  The 
inception  of  a  material  man's  lien  is  governed  by  the 
date  of  the  actual  furnishing  of  materials  and  not  by 
the  date  of  the  contract  therefor. — Keene  Guaranty  Sav- 
ings Bank  v.  Lawrence 572 

MINES   AND   MINERALS.      See   Appeal,    24;    Master   and 
Servant,  11,  12. 

MONOPOLIES. 

Restriction  of  Transportation  Facilities.  A  monopoly 
in  the  warehouse  business  in  a  locality  is  not  shown  by 
the  fact  that  the  business  was  restricted  to  locations 
upon  the  lands  of  a  railway  company,  when  it  further 
appears  that  for  years  various  persons  owned  and  oper- 
ated warehouses  thereon,  among  them  one  of  the  plain- 
tiffs, and  that  the  right  was  open  to  the  plaintiffs  to 
engage  in  the  business  upon  the  same  terms  and  with 
like  facilities  as  were  enjoyed  by  existing  warehouses. 
"Northwestern  Warehouse  Co.  v.  Oregon  Ry.  d  N.  Co 218 

See  Constitutional  Law. 
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MORTGAGES. 

1.  Foreclosure — Question  of  Paramount  Title.  The  ques- 
tion of  paramount  title  may  be  determined  in  a  suit  to 
foreclose  a  mortgage,  if  the  parties  voluntarily  submit 
such  question  for  determination. — Coolidge  v.  Schering.  557 

2.  Priority — Estoppel.  Knowledge  by  a  mortgagee  of  an 
action  seeking  to  establish  a  prior  lien  over  the  mort- 
gaged premises  in  favor  of  another  would  not  estop  the 
mortgagee  from  denying  the  validity  of  a  decree  de- 
claring a  prior  lien,  when  the  mortgagee  had  not  been 
made  a  party  to  the  action  and  served  with  process. — 
Keene  Guaranty  Savings  Bank  v.   Lawrence 572 

3.  Same — Assignee  Not  Bound  by  Assignor's  Knowledge  of 
Equities.  Knowledge  on  the  part  of  the  assignor  of  a 
mortgage  that  a  third  party  had  an  equitable  Hen 
against  the  premises  would  not  affect  the  rights  of  an 
assignee  who  took  without  knowledge  actual  or  con- 
structive, of  the  rights  of  such  third  party. — Id 572 

See  Executobs  and  Administrators,  1;  Limitation 
of  Actions,  1,  2;  Notabt  Public;  Pasties;  Vendob 
and  Purchaser,  1. 

MUNICIPAL  CORPORATIONS.     See  Death;  Negligence,  1; 
Office  and  Officebs,  1-4. 

NEGLIGENCE. 

1.  Defective  Streets — Contributory  Negligence.  In  an  ac- 
tion for  personal  injuries  received  by  falling  into  an 
unguarded  trench  in  the  street,  the  plaintiff  is  guilty 
of  contributory  negligence  as  a  matter  of  law,  where 
it  appears  that  she  knew  the  location  of  the  trench, 
that  it  was  wide  and  deep,  with  slippery  banks,  that 
she  had  jumped  across  it  the  same  afternoon,  and  was 
injured  in  attempting  to  re-cross  it  after  dark  without 
the  aid  of  lights.— Hobert  v.  Seattle 330 

2.  Obstruction  in  Highway — Frightening  Horses — Ques- 
tions for  Jury.  Whether  defendant  was  negligent  in 
piling  old  planks  on  a  highway  close  to  the  traveled 
part,  without  any  authority  therefor  and  without  any 
showing  of  necessity  except  that  the  planks  would  have 
slid  down  and  injured  the  abutting  owner's  fence  if 
they  had  been  placed  off  the  traveled  way,  on  the  slope 

48-32  wash. 
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of  the  embankment,  and  whether  the  obstruction  was  of 
such  a  character  as  to  frighten  horses,  were  questions 
for  the  jury  in  an  action  for  injuries  caused  by  plain- 
tiff's horse  shying  at  such  obstruction. — Selby  v.  Van- 
couver Water  Works  Co 522 

3.  Same — Instructions — Reasonable  Necessity  for  Obstruc- 
tions, In  an  action  for  damages  because  of  injuries 
occasioned  by  the  fright  of  a  horse  at  debris  placed 
along  the  side  of  a  public  highway  by  defendant,  a 
charge  to  the  jury  that  if  it  was  not  reasonably  neces- 
sary for  defendant  in  making  improvements  to  use  the 
highway  for  piling  and  burning  debris,  then  defendant 
had  no  right  to  use  it  for  that  purpose,  and  plaintiff 
could  recover  damages  for  Injuries  occasioned  thereby, 
was  a  proper  statement  of  the  law. — Id 522 

See  Cabbiebs,  3;   Damages,  2,  4;  Mabteb  and  Seb- 
vant,  1-9,  11-13;   Railroads,  1-4. 

NEGOTIABLE  INSTRUMENTS.     See  Bills  and  Notes. 

NORMAL  SCHOOLS.    See  Schools  and  School  Districts,  7. 

NOTARY  PUBLIC. 

Mortgage  to  Corporation — Acknowledgment  Before  Cor- 
porate Officer.  The  fact  that  a  notary  public  is  an  officer 
in  a  corporation  to  which  a  mortgage  is  executed  would 
not  preclude  his  taking  the  acknowledgment  of  the  mort- 
gagor, as  that  is  merely  a  ministerial  act. — Keene  Guar- 
anty Savings  Bank  v.  Lawrence 572 

See  Acknowledgment. 

OFFICE  AND  OFFICERS. 

1.  Officers  of  Municipal  Corporations — Removal.  Under 
Seattle  Charter,  art.  16,  §  12,  providing  that  any  officer 
"may  be  removed  by  the  appointing  power  only  upon 
filing"  with  the  civil  service  commission  written  charges, 
which  may  be  investigated,  and,  if  not  sustained  by  the 
commission  the  officer  is  to  be  reinstated,  and  art.  24, 
§  8,  giving  each  officer  the  power  to  remove  any  em- 
ployee appointed  by  him,  unless  otherwise  provided, 
the  civil  service  commission  has  no  power  to  remove 
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the  night  clerk  in  the  police  department,  appointed 
by  the  chief  of  police  from  among  applicants  who  had 
passed  the  civil  service  examination,  the  chief  of  police 
having  declined  to  make  the  removal. — Easson  v.  Se- 
attle,      405 

2.  Same.  Acquiescence  by  the  chief  of  police  in  such  re- 
moval by  the  civil  service  commission  does  not  deprive 
the  clerk  of  his  office. — Id 405 

3.  Same.  The  power  of  removal  is  inherent  in  the  ap- 
pointing power  unless  otherwise  clearly  provided  by 
statute.— Id 405 

4.  Same.  The  civil  service  commission  of  Seattle  is  not 
vested  with  any  actual  power  of  appointment  or  re- 
moval, its  functions  being  to  prescribe  tests  of  fitness, 
and  to  act  as  a  check  upon  improper  removals. — Id 405 

PARTIES. 

Parties  Defendant — Estoppel  of  Plaintiff  to  Dispute  In- 
terest. Where  a  mortgagee  makes  parties  defendant  to 
his  action  for  foreclosure  and  seeks  relief  against  them, 
under  the  allegation  that  they  claim  some  interest  in  the 
premises  inferior  to  his  own,  they  have  a  right  to  insist 
that  he  set  up  a  valid  cause  of  action  in  himself  before 
being  called  upon  to  plead  their  own  title.— Oleason 
v.  Hawkins 464 

See  Appeal,  11;  Assignments;  Bills  and  Notes,  2; 
Mandamus;    Master  and   Servant,  1. 

PARTY  WALLS. 

Party  Wall  Agreement — Covenant  Running  With  Land — 
Enforcement  After  Conveyance  by  Covenantee.  Where 
the  owners  of  adjoining  lots,  on  which  a  party  wall 
had  been  constructed,  under  an  agreement  making  the 
promise  to  pay  one-half  the  expense  thereof  a  covenant 
running  with  the  land,  united  in  a  conveyance  of  one 
of  the  lots  by  warranty  deed  without  reservation  what- 
ever, the  grantee  acquired  the  lot  and  the  portion  of 
the  wall  thereon  freed  from  any  liability  under  the 
covenant  for  repayment  of  one-half  its  cost. — Kinnear 
v.  Moses 216 
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PLEADING. 

1.  Issues — Effect  of  Sustaining  Demurrer  to  Reply.  In  an 
action  on  a  life  insurance,  to  which  the  company  set  up 
the  defense  that  the  application  therefor  had  never 
been  signed  by  deceased  and  that  the  copy  furnished 
plaintiff  purporting  that  he  had  signed  same  was  a 
mistake  on  the  company's  part,  the  sustaining  of  a 
demurrer  to  a  reply  setting  up  estoppel  to  deny  the 
signature,  but  which  failed  to  deny  the  affirmative  alle- 
gations of  the  answer,  would  leave  no  issue  upon  the 
genuineness  of  the  signature  of  the  insured. — Hughes 

v.  New  York  Life  Ins.  Co 1 

2.  Counter  Claim — Damages  for  Wrongful  Attachment.  A 
counterclaim  for  damages  arising  out  of  the  wrongful 
issuance  of  an  attachment  cannot  be  pleaded  in  an- 
swer to  a  complaint  in  the  original  action,  though  the 
attachment  had  been  dissolved  prior  to  filing  of  the 
counterclaim,  since  such  defense  would  not  fall  within 
the  purview  of  Bal.  Code,  §4913,  permitting  counter- 
claims where  defendant  has  a  cause  of  action  connected 
with  the  subject  of  plaintiff's  action. — Tacoma  Mill  Co. 

v.   Perry 650 

3.  Inconsistent  Defenses.  A  denial  of  a  cause  of  action 
arising  out  of  a  trust  relation  and  the  receipt  of  money 
from  the  sale  of  land  is  not  inconsistent  with  a  plea  of 
the  statute  of  limitations,  setting  up  a  repudiation  of 
any  trust  relation  more  than  three  years  prior  to  the 
commencement  of  the  action,  as  both  allegations  may  be 
wholly  true. — Irwin  v.  Holbrook 349 

4.  Conclusions.  Neither  conclusions  nor  probative  facts 
should  be  pleaded,  but  the  allegation  of  a  fact  will 
not  be  affected  by  the  addition  of  conclusions  or  re- 
dundant matter. — Brummett  v.  Campbell 358 

6.  Verification — Amendments  Deemed  to  Have  Been  Made. 
A  motion  to  quash  a  proceeding  to  foreclose  a  tax  certifi- 
cate because  the  complaint  is  not  properly  verified,  is 
properly  overruled,  as  Bal.  Code,  §6535.  requires  the 
court  to  "consider  all  amendments  which  could  have 
been  made  as  made."—  Kmith  v.  Newell 369 

6.  Amendments.  It  is  proper  to  allow  an  answer  to  be 
amended  to  correspond  with  the  proofs  after  a  case  has 
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been  appealed  and  remanded  for  a  new  trial. — Jones  v. 
Western  Manufacturing  Co 375 

See  Appeal,   28;    Attachment;    Brokers,   2;    Con- 
tracts, 2;   Highways,  1;   Taxation,  2. 

PRINCIPAL   AND   AGENT.     See   Brokers;    Landlord   and 
Tenant,  3. 

PRINCIPAL  AND  SURETY. 

Contractor's  Bond — Waiver  of  Contract  Conditions — 
Discharge  of  Surety.  A  guaranty  company  which,  for  a 
compensation,  becomes  surety  upon  the  bond  giving  a 
building  contractor  for  the  faithful  performance  of  his 
contract  cannot  escape  liability  by  reason  of  deviations 
from  the  exact  terms  of  the  contract,  where  such  pro- 
visions were  waived  by  the  contractor  and  no  damage  is 
shown  as  resulting  to  the  surety  by  reason  thereof. — 
Cowles  v.  United  States  Fidelity  d  Guaranty  Co 120 

PROCESS. 

1.  Summons — Service  by  Publication — Sufficiency.  Where 
the  statute  regulating  service  of  summons  by  publica- 
tion provides  that  such  summons  shall  direct  the  de- 
fendant "to  appear  within  sixty  days  after  the  date  of 
the  first  publication  of  the  summons,  exclusive  of  the 
day  of  said  first  publication,  and  defend  the  action,"  a 
summons  which  requires  the  defendant  to  appear  "within 
sixty  days  after  the  service  of  this  summons  upon  you, 
exclusive  of  the  day  of  service,  and  defend  this  action," 
would  not  confer  jurisdiction  upon  the  court  to  render 
judgment. — Thompson  v.  Robbins 149 

2.  Same — Sufficiency  of  Affidavit.  An  affidavit  for  publication 
of  summons  reciting  that  affiant  is  one  of  the  attorneys 
of  plaintiffs  will  be  presumed  in  aid  of  judgment  as 
stating  the  truth,  where  that  fact  is  not  negatived  by 
the  record,  even  if  affiant's  name  was  not  signed  to  the 
complaint  as  an  attorney  in  the  cause. — Swanson  v. 
Boyle    169 

3.  Same — Service  by  Publication — Sufficiency.  Under  Laws 
1901,  p.  384,  §  1,  subd.  2,  authorizing  service  by  publica- 
tion in  proceedings  to  foreclose  tax  liens,  wherein  the 
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owner  of  the  property  shall  be  directed  to  appear  within 
sixty  days  after  the  date  of  the  first  publication  (exclu- 
sive of  the  first  day)  and  defend  the  action,  publication 
requiring  defendant  to  appear  "within  sixty  days  after 
the  service  of  this  notice  and  summons"  was  not  a  com- 
pliance with  the  statute,  and  hence  failed  to  give  the 
court  jurisdiction. — Smith  v.  White 414 

See  Taxation,  10-12. 

PROHIBITION,  WRIT  OF. 

Remedy  by  Appeal.  Prohibition  will  not  lie  to  restrain 
a  superior  court  from  entering  a  judgment  logically  flow- 
ing from  its  findings,  even  if  the  legal  operation  of  a 
former  judgment  in  the  case  as  res  judicata  is  thereby 
destroyed,  since  such  action  of  the  court  would  amount 
to  error  for  which  there  Is  a  remedy  by  appeal. — State 
ex  rel.  Stetson  &  Post  Mill  Co.  v.  Superior  Court 489 

See  Appeal,  8. 
PROMISSORY  NOTES.    See  Bills  and  Notes. 
PUBLIC  LANDS. 

1.  Incorporation  in  Indian  Reservation — Executive  Order. 
Public  lands  of  the  general  government  may  be  made 
part  of  an  Indian  reservation  by  means  of  an  executive 
proclamation  of  the  president  of  the  United  States. — 
Jones  v.  Callvert 610 

2.  Same — Tide  Lands  Patented  to  Indians — Title  of  State. 
Under  the  Enabling  Act  (25  St.  at  Large,  676,  §4)  for 
the  admission  of  Washington  into  the  union,  requir- 
ing this  state  to  disclaim  all  right  and  title  to  all  lands 
lying  within  its  limits  owned  or  held  by  any  Indian  or 
Indian  tribes,  and  under  art.  17,  §  2,  of  the  state  con- 
stitution, disclaiming  title  in  all  tide,  swamp  and  over- 
flowed lands  patented  by  the  United  States,  the  state 
has  no  authority  to  sell  tide  lands  within  the  limits 
of  an  Indian  reservation  and  patented  to  individual 
members  of  the  tribe  prior  to  statehood. — Id 610 

See  Husband  and  Wife,  6. 
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QUIETING  TITLE. 

1.  Lis  Pendens — Suit  to  Remove  Cloud.  Under  Bal.  Code, 
§  5521,  which  provides  that  any  persons  in  possession  of 
real  property  may  maintain  a  civil  action  against  any 
person  claiming  an  interest  in  said  property,  or  any 
right  thereto  adverse  to  him,  for  the  purpose  of  de- 
termining such  claim,  a  suit  to  remove  the  cloud  caused 
by  the  filing  of  a  lis  pendens  notice  in  an  action  between 
other  parties  may  be  maintained  by  the  owner,  without 
awaiting  the  result  o  fthe  action  to  which  he  is  a 
stranger. — King  v.  Branscheid  634 

2.  Bame — Cancellation  of  Record.  Bal.  Code,  §  4887,  which 
provides  that  in  actions  affecting  title  to  real  estate, 
where  a  lis  pendens  is  filed,  the  court  may,  at  any  time 
after  the  action  is  settled,  discontinued,  or  abated,  order 
the  notice  canceled  of  record,  on  application  of  any  per- 
son aggrieved,  is  cumulative  of  the  remedy  provided  by 
Id.,  §  5521,  in  so  far  as  it  is  applicable  to  persons  not  par- 
ties to  the  action  in  which  the  notice  was  filed. — Id 634 

RAILROADS. 

1.  Killing  Stock — Evidence.  In  an  action  for  the  killing 
of  stock  on  a  railroad  right  of  way  through  negligence 
in  the  operation  of  the  train  at  a  point  where  stock  was 
frequently  encountered  and  likely  to  be  caught  in  a  trap, 
the  plaintiff  is  entitled  to  show  lack  of  cattle  guards, 
although  not  alleged,  as  descriptive  of  the  place,  and 
as  bearing  upon  the  degree  of  care  required  under  the 
conditions  existing  at  that  point. — Rafferty  v.  Portland, 
V.dYRy.Co 259 

2.  Same — Negligence — Question  for  Jury.  Where  a  witness 
of  the  plaintiff  testifies  that  a  locomotive  and  train  of 
eleven  empty  cars,  running  upon  a  down  grade  of  one 
per  cent,  at  the  rate  of  ten  or  twelve  miles  an  hour, 
could  be  stopped  within  sixty  feet,  negligence  in  failing 
to  stop  the  train  is  a  question  for  the  jury,  notwith- 
standing the  testimony  of  the  defendant's  employees  to 
the  effect  that  the  train  was  in  all  respects  properly 
equipped  and  operated  and  that  it  could  not  have 
been  stopped  in  any  event  before  reaching  the  stock 

on  the  track  about  400  feet  away. — Id 259 

3.  Same.  Where  a  train  consisting  of  a  locomotive  and 
eleven  empty  cars  was  running  on  a  down  grade  of  one 
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per  cent,  at  about  ten  or  twelve  miles  an  hour  at  a 
point  where  stock  was  frequently  encountered  and  likely 
to  be  caught  in  a  trap,  it  is  a  question  for  the  jury 
whether  defendant  was  guilty  of  negligence  in  running 
at  this  place  at  such  a  rate  of  speed  that  the  train  could 
not  be  controlled.— Id 259 

4.  Killing  Cattle — Failure  to  Fence — Natural  Barriers.  The 
existence  of  natural  barriers  along  a  railway  track 
would  not  excuse  the  company  from  liability  for  stock 
killed  at  that  point,  where  there  was  free  access  to  the 
track  at  the  ends  of  such  barriers,  under  Bal.  Code, 
§4832,  which  provides  that  "it  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  defendant  to  show 
that  the  railroad  track  was  not  fenced  so  as  to  turn 
stock  from  the  track." — Taylor  v.  Spokane  Falls  <£  N.  Ry. 
Co 450 

RAPE. 

Information — Crime  Charged — Duplicity.  An  informa- 
tion charging  that  defendant  committed  the  crime  of 
rape  by  feloniously  making  an  assault  upon  a  female 
child  of  the  age  of  fourteen  years,  and  that  he  did 
then  and  there  feloniously  ravish,  carnally  know  and 
abuse  her  does  not  charge  more  than  one  crime,  but 
sufficiently  charges  the  crime  under  that  subdivision 
of  Bal.  Code,  §  7062,  which  provides  that  a  person  shall 
be  guilty  of  rape  who  shall  carnally  know  any  female 
child  under  the  age  of  eighteen  years. — State  v.  Priest. .     74 

See  Criminal  Law,  21,  22;  Statutes,  I. 

RECEIVERS. 

1.  Plurality  of  Funds — Payment  of  Claims.  A  receiver  ap- 
pointed to  take  charge  of  the  separate,  community  and 
partnership  estates  of  an  insolvent  debtor,  under  a  de- 
cree providing  for  the  payment  of  each  class  of  credit- 
ors primarily  from  the  corresponding  class  of  funds, 
cannot  be  compelled  to  pay  a  separate  debt  of  the  in- 
solvent out  of  funds  derived  solely  from  the  community 
estate  of  himself  and  wife,  when  it  appears  that  the 
claims  against  that  estate  have  not  been  satisfied. 
— Cannon  v.   Snipes 243 
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2.  Same — Funds  Available  for  Receivership  Expenses. 
Where  but  one  receivership  has  been  created  to  take 
charge  of  the  partnership,  community  and  individual 
estate  of  an  insolvent  debtor,  funds  derived  from  any 
of  such  estates  are  properly  applicable  toward  payment 
of  the  expenses  of  the  receivership. — Id 243 

REVIEW,  WRIT  OF.     See  Certiorari. 

SALES. 

1.  Breach  of  Warranty.  A  warranty  that  a  road  engine 
was  free  from  defects  and  imperfections  and  that  the 
seller  would  replace  all  defective  parts  free  of  charge 
was  broken,  where  the  seller,  after  supplying  new  drums 
several  times  in  place  of  those  breaking  because  of  de- 
fects in  manufacture,  refused  to  replace  the  last  one 
breaking  because  of  its  inability  owing  to  a  strike  at 
its  works. — Puget  Sound  Iron  d  Steel  Works  v.  C lem- 
ons      36 

2.  Same — Action  on  Breach — Measure  of  Damages.  The 
measure  of  damages  upon  the  breach  of  a  warranty  to 
replace  defective  parts  of  a  road  engine  free  of  charge 
to  the  purchaser  would  be  the  expense  he  was  put  to 
in  replacing  the  broken  parts  elsewhere  upon  the  sell- 
er's refusal  to  supply  new  ones,  and  would  not  Include 
loss  of  profits  in  logging  as  within  the  contemplation 
of  the  parties,  where  the  seller  had  no  knowledge  of  the 
extent  of  the  purchaser's  operations,  the  number  of  logs 
he  was  hauling,  the  number  of  men  or  machines  he 
was  working,  or  the  character  or  length  of  the  roads 
the  logs  were  hauled  over  (Skagit  Ry.  d  L.  Co.  v.  Cole, 
2  Wash.  57,  and  Graham  v.  McCoy,  17  Wash.  63,  dis- 
tinguished.)—Id 36 

3.  Manufacture  of  Machinery — Completion  Within  Reason- 
able time.  In  an  action  to  recover  the  price  of  a  boiler 
constructed  upon  defendant's  order,  the  latter  is  not 
entitled,  by  way  of  counterclaim,  to  damages  for  delay 
in  filling  the  order,  when  the  contract  provided  that  the 
boiler  was  "to  be  completed  within  six  weeks  after  the 
arrival  of  the  iron  in  Seattle,"  and  the  evidence  shows 
that  the  plaintiffs  had  promptly  placed  their  order  for 
the  necessary  materials,  but  were  delayed  in  their  work 

49-32  wash. 
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by  inability  to  procure  a  certain  thickness  of  steel  plate, 
because  of  its  not  being  in  the  market,  and  that,  after 
getting  the  consent  of  the  government  inspectors  to  the 
substitution  of  thinner  plates,  they  at  once  procured 
same  and  promptly  completed  the  boiler  within  six 
weeks  thereafter. — Hopkins  v.  Seattle  Scandinavian  Fish 
Co 513 

SCHOOLS   AND   SCHOOL   DISTRICTS. 

1.  Contract  of  Directors  for  Repairs — Validity.  The  pay- 
ment by  the  county  treasurer  of  a  school  warrant  issued 
by  a  board  of  directors  in  payment  of  services  in  re- 
pairing the  school  house  rendered  by  themselves  to 
the  district  may  be  enjoined  at  the  suit  of  a  citizen  and 
taxpayer,  although  the  amount  involved  is  trivial  and 
no  one  else  could  be  procured  to  render  the  services, 
since  contracts  of  that  character  are  expressly  forbidden 

by  Bal.  Code,  §  2316.— Miller  v.  Sullivan 116 

2.  Taxation  —  School  Levy  —  Statutes  —  Repeal.  Laws  of 
1889-90,  p.  48,  §  5,  providing  that  school  directors  must 
ascertain  and  levy  annually  the  tax  necessary  to  pay  in- 
terest on  bonds  issued  under  authority  thereof,  was  re- 
pealed by  Laws  1897,  p.  356,  which  provides  (p.  393, 
§  97)  that  the  directors  shall  annually  ascertain  the 
necessary  amount,  and  report  the  same  to  the  county 
commissioners,  and  that  the  latter  shall  make  the  levy; 
and  this  changes  the  method  of  tax  levies  in  the  case  of 
outstanding  bonds  issued  under  the  earlier  act,  in  the 
absence  of  the  impairment  of  any  contractual  right. — 
State  ex  rel.  Evers  v.  Byrne 264 

3.  Same.  It  is  competent  for  the  legislature  to  provide 
that  the  amount  of  a  school  tax  shall  be  determined  by 
the  school  board,  and  to  require  that  the  ministerial 
act  of  making  the  levy  be  performed  by  the  board  of 
county  commissioners. — Id 264 

4.  Mandamus — Interest  on  Bonds.  Where  the  school  direct- 
ors annually  certify  the  amount  necessary  to  pay  inter- 
est upon  school  bonds,  and  the  county  commissioners 
neglect  and  refuse  to  make  the  required  levy,  man- 
damus will  issue,  on  the  application  of  the  holder  of 
part  of  the  bonds,  requiring  the  levy  to  be  made. — Id. .  264 
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5.  Re-election  of  Teacher* — Acceptance — Discharge.  Where 
a  teacher  is  re-elected  for  the  ensuing  year,  and  there- 
after expresses  her  gratification  to  the  secretary  of  the 
board  that  she  is  to  have  her  same  work,  and  during 
vacation  consults  with  the  principal,  at  his  request,  in 
regard  to  her  proposed  work,  acceptance  on  her  part  is 
sufficiently  shown,  and  the  dispensing  with  her  services 
subsequently  upon  abolishing  the  line  of  work  she  had 
conducted,  without  giving  her  an  opportunity  to  accept 
or  refuse  other  work  in  the  school,  amounts  to  a  breach 

of  the  contract. — Mackenzie  v.  State 657 

6.  Same.  The  acceptance  of  an  offer  to  teach  conveyed  by 
a  re-election  of  a  teacher  is  established  by  her  confer- 
ence during  vacation  with  the  newly  elected  principal 
concerning  the  character  of  her  work  for  the  ensuing 
year,  and  a  resolution  of  the  board  annulling  her  em- 
ployment on  the  ground  that  it  would  not  be  for  the  best 
interests  of  the  school  amounts  to  a  breach  of  contract. 

— Id 657 

7.  Normal  Schools — Teachers — Certificates  of  Qualification 
— Necessity.  The  certification  of  qualification  of  teach- 
ers of  "higher  and  special  institutions"  not  being  re- 
quired under  that  portion  of  the  "Code  of  Public  In- 
struction" (Laws  1897,  title  4,  p.  427)  devoted  to  such 
institutions,  but  it  being  the  evident  intent  of  the  law 
that  such  certification  shall  apply  only  to  teachers  un- 
der the  common-school  system,  one  would  not  be  incapa- 
ble of  entering  into  a  contract  to  teach  in  one  of  the 
normal  schools  of  the  state  by  reason  of  not  holding 

a  teacher's  certificate. — Id 657 

8.  School  Lands — Improvements.  The  person  lawfully  in 
possession  of  school  lands  and  improvements  thereon 
has  a  right  to  retain  the  same  until  they  are  paid  for. 

— Brummett  v.  Campbell 358 

9.  Text  Books — Contract  of  State  Board — Change  of  Course 
of  Study.  After  the  state  board  of  education  has 
adopted  a  series  of  text  books,  and  prescribed  a  course 
of  study,  and  made  a  contract  with  a  publisher  for  the 
use  of  its  books  for  five  years  in  certain  grades  of  the 
public  schools,  a  county  board  will  be  enjoined  from  so 
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changing  the  course  of  study  for  such  grades  that  ap- 
proximately twenty  per  cent  less  students  in  the  schools 
of  a  city  will  use  such  books  during  the  year. — Rand, 
McNally  &  Co.  v.  Hartrant 378 

10.  Same — Reviewing  State  Board  of  Education.  The  fact 
that  such  a  course  of  study  was  inadvisable  is  imma- 
terial, and  the  courts  cannot  review  the  action  of  the 
state  board  except  for  fraud.— Id 378 

11.  Same — Statutes — Impairing  Obligation  of  Contract.  The 
contract  of  the  state  board  of  education  for  the  purchase 
of  school  books  for  a  period  of  five  years  cannot  be  im- 
paired by  subsequent  legislation. — Id 378 

See  Equity,  1-3. 

SEAMEN.     See  Master  and  Servant,  14. 

SETOFF  AND  COUNTERCLAIM.     See  Pleading,  2. 

SHERIFFS  AND  CONSTABLES.    See  Mandamus,  9,  10. 

SHIPPING.     See  Master  and  Servant,  14. 

SODOMY.     See  Divorce,  4. 

STATE  LANDS.    See  Equity,  1-3;  Schools  and  School  Dis- 
tricts, 8. 

STATUTES. 

1.  Amendment — Title.  Laws  of  1897,  p.  19,  entitled  "An 
act  amending  section  28  of  the  Penal  Code  of  the  State 
of  Washington  relating  to  the  crime  of  rape,"  setting 
forth  in  full  the  section  as  amended  does  not  violate 
art.  2,  §  37,  of  the  constitution  providing  that  no  act 
shall  be  amended  by  mere  reference  to  its  title,  but 
that  the  revised  act  shall  set  forth  in  full;  and  it  is 
not  necessary  to  refer  in  its  title  to  the  title  of  the  act 
amended. — State  v.  Scott 279 

2.  Same.  Such  act  is  not  unconstitutional  as  failing  to  ex- 
press the  subject  of  the  act  in  the  title,  as  the  subject 
is  sufficiently  expressed  either  as  an  amendatory  act  or 
as  an  independent  act,  treating  the  references  to  existing 
statutes  as  surplusage. — Id 279 
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3.  Title.  It  was  competent  for  the  legislature  to  enact  the 
penal  code  of  1881  with  the  comprehensive  title,  "An 
act  relative  to  crimes  and  punishments  and  proceedings 
in  criminal  cases,"  but  provisions  of  a  civil  nature 
could  not  be  included  therein. — State  v.  Tieman 294 

4.  Same— Bastardy  Proceedings.  A  bastardy  proceeding 
against  a  putative  father  for  the  support  of  his  illegiti- 
mate child,  commenced  by  summons  and  tried  as  a  civil 
action,  with  judgment  and  execution  against  his  prop- 
erty, is  a  civil  proceeding,  and  the  provisions  therefor 
enacted  in  1881  as  part  of  the  penal  code,  are  not  em- 
braced within  the  title  of  the  act,  which  relates  only  to 
crimes  and  punishments. — Id 294 

5.  Repeal  by  Implication  —  Setting  Forth  Statute  As 
Amended — Gambling.  Section  37  of  article  2  of  the 
state  constitution,  which  provides  that  "no  act  shall 
ever  be  revised  or  amended  by  mere  reference  to  its 
title,  but  the  act  revised  or  the  section  amended  shall 
be  set  forth  at  full  length,"  does  not  apply  to  cases 
where  a  later  act,  designed  as  a  complete  law  in  itself, 
repeals  by  implication  a  former  law  on  the  same  sub- 
ject, and  hence  Laws  1903,  p.  63,  making  gambling  a 
felony  is  not  invalid  by  reason  of  the  failure  to  set 
it  forth  as  an  amendment  of  Bal.  Code,  §7260,  which 
defines  the  same  acts  of  gambling  as  constituting  a  mis- 
demeanor.— In  re  Dietrich 471 

See  Appeal,  19;  Execution,  1;  Homestead,  1; 
Schools  and  School  Districts,  2k  Taxation,  11; 
Timbeb. 

SUMMONS.    See  Process;  Taxation,  10-12. 

SUPERSEDEAS. 

Issuance  by  Supreme  Court  in  Aid  of  Appellate  Juris- 
diction— Futility  of  Appeal — Effect.  A  writ  of  super- 
sedeas will  not  issue  from  the  supreme  court  to  stay 
a  judgment  of  the  superior  court  pending  appeal,  where 
it  appears  that  the  controversy  will  have  ceased  at  the 
time  of  the  hearing  of  the  appeal  in  regular  course, 
since  it  is  the  intent  of  art.  4,  §  4,  of  the  constitution 
that  writs  in  aid  of  the  court's  appellate  jurisdiction 
shall  be  issued  only  in  cases  when  necessary  and  proper 
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to  the  complete  exercise  of  such  jurisdiction  and  when 
the  appeal  would  afford  inadequate  remedy. — State  ex 
rel.  Cawley  v.  Bremerton 508 

TAXATION. 

1.  Foreclosure  of  Delinquency  Certificates — Several  Judg- 
ment— Separate  Lots  Jointly  Assessed.  Under  Laws  1899 
p.  300,  which  provides  that,  in  cases  of  tax  foreclosure, 
the  "judgment  shall  be  a  several  judgment  against  each 
tract  or  lot  or  part  of  a  tract  or  lot  for  each  kind  of 
tax  or  assessment  included  therein/'  a  judgment  of  fore- 
closure against  two  lots  jointly  is  a  several  judgment, 
where  it  appears  that  the  two  lots  constitute  but  one 
indivisible  tract  by  reason  of  their  use  as  one  tract 
in  connection  with  a  building  erected  upon  both  lots. — 
Swanson   v.   Hoyle 169 

2.  Same — Pleading.  In  an  action  for  the  foreclosure  of 
a  tax  delinquency  certificate  issued  by  the  county  treas- 
urer, upon  two  lots,  it  is  unnecessary  to  aver  in  the  com- 
plaint that  the  two  lots  constitute  one  indivisible  tract, 
as  the  presumption  is  the  officer  would  not  have  issued 
the  certificate  in  that  form  unless  such  were  the  fact. 

Id 169 

3.  Same — Judgment  Including  Illegal  Tax.  The  fact  that 
judgment  upon  a  tax  foreclosure  included  taxes  not 
lawfully  assessed  against  the  property  is  not  ground 
for  the  vacation  of  the  judgment,  where  the  owner  has 
been  regularly  summoned  to  appear  and  ha3  had  an  op- 
portunity to  defend  against  the  legality  of  any  portion 

of  the  tax.— Id ; 169 

4.  Same — Authority  of  Assistant  Prosecuting  Attorney  in 
Tax  Foreclosure  Proceedings.  An  assistant  prosecuting 
attorney  is  ex  officio  one  of  the  attorneys  for  plaintiff 
where  an  action  for  foreclosure  of  a  delinquency  tax  cer- 
tificate is  brought  by  the  prosecuting  attorney  under 
laws  1899,  p.  296.— Id 169 

5.  Arbitrary  Assessment — Recovery  of  Tax  Paid — Evidence. 
In  an  action  to  recover  taxes  paid  under  protest,  and 
alleged  to  have  been  fraudulently  and  arbitrarily  as- 
sessed without  regard  to  the  true  value  of  the  land, 
it  is  proper  to  exclude  oral  evidence  that  the  assessor 
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increased  the  assessment  of  prior  years,  as  the  same 
was  not  the  best  evidence  and  was  immaterial. — Car- 
lisle v.  Chehalis  County 284 

6.  Same.  In  such  action  it  is  proper  to  receive  in  evidence 
on  the  part  of  the  defendant,  as  bearing  on  the  good 
faith  of  the  assessor,  and  the  arbitrariness  of  his  action, 
(1)  letters  from  owners  and  his  agent  which  were  in 
reply  to  inquiries  by  the  assessor  as  to  their  estimate 
of  values;  (2)  testimony  as  to  the  methods  pursued  by 
and  the  duties  of  his  deputy;  (3)  a  certified  copy  of 
a  deed  just  prior  to  the  assessment  showing  a  considera- 
tion In  excess  of  the  valuation;  and  (4)  evidence  that, 
upon  objecting  before  the  board  of  equalization,  the 
owner's  agent  stated  orally  that  he  "had  no  kick  com- 
ing."—Id 284 

7.  Same — Appeal — Review  of  Findings.  In  such  action 
findings  will  not  be  disturbed  where  the  evidence  shows 
that  the  assessor  made  reasonable  effort  to  ascertain 
the  value  and  exercised  his  best  judgment  in  fixing  the 
same. — Id 284 

8.  Tax  Sales — Inadequacy  of  Price.  Inadequacy  of  price 
is  not  a  valid  objection  to  the  sale  of  land  for  taxes. 

— Rothchild  Bros.  v.  Rollinger 307 

9.  Tax  Deed — Recording — Bona  Fide  Purchaser — Lien  for 
Taxes  Paid.  The  owner  of  land  sold  for  special  irriga- 
tion taxes  several  years  after  he  had  acquired  title 
cannot  object  that  the  tax  deed  was  not  recorded,  and 
that  he  was  an  innocent  purchaser  by  reason  of  subse- 
quently paying  general  taxes;  but  he  has  a  lien  on  the 

land  for  the  taxes  paid  by  him  in  good  faith. — Id 307 

• 

10.  Tax  Foreclosure — Summons — Time  for  Appearance. 
Under  Laws  1897,  p.  182,  §96,  subd.  3,  requiring  de- 
fendants in  tax  foreclosure  cases  to  appear  within  sixty 
days  after  service  of  summons,  exclusive  of  the  day  of 
service,  and  under  Bal.  Code,  §  4878  (which,  by  Laws 
1897,  p.  182,  §97,  is  made  applicable  in  tax  cases),  pro- 
viding for  the  publication  of  summons  in  a  newspaper 
once  a  week  for  six  consecutive  weeks,  and  that  the 
service  should  not  be  complete  until  the  expiration  of 
the  time  prescribed  for  publication,  a  defendant  in  a 
tax  foreclosure  suit  under  the  revenue  law  of  1897  would 
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have  sixty  days  for  appearance  after  the  completion  of 
the  publication  of  summons. — Woodham  v.  Anderson. . .  500 

11.  Same — Amendment  of  Statute — Effect  on  Pending  Cases. 
Where,  pending  the  completion  of  service  by  publication, 
the  law  governing  it  is  changed  by  amendment  so  as 
to  alter  the  procedure,  and  no  provision  is  enacted  in 
the  new  law  making  it  apply  to  pending  cases  or  ex- 
pressly repealing  the  old  law,  the  question  of  the  suffi- 
ciency of  the  summons  to  confer  jurisdiction  would  be 
determined  by  the  law  in  force  at  the  time  of  its  issu- 
ance.— Id 500 

12.  Delinquency  Certificate  —  Foreclosure  —  Summons.  A 
summons  in  a  tax  foreclosure  of  a  certificate  of  delin- 
quency subscribed  by  "M.  L.  Agent  for"  the  plaintiff, 
followed  by  his  place  of  residence  in  this  state,  is  suffi- 
cient under  Laws  1901,  p.  384,  providing  that  it  shall 
be  subscribed  by  the  plaintiff  or  some  one  in  his  behalf, 
residing  in  the  state. — Smith  v.  Newell 369 

13.  Same — Notice  of  Dividing  the  Tax.  A  certificate  of  de- 
linquency upon  one  half  of  a  tract  of  land,  divided  and 
apportioned  at  the  request  of  the  holder,  under  Laws 
1889,  p.  285,  is  not  void  because  the  county  treasurer 
failed  to  give  notive  by  registered  mail  to  the  owners, 
interested  that  they  might  protest  against  such  appor- 
tionment, as  required  by  §  11,  p.  294,  in  view  of  the  fur- 
ther provision  (§18,  p.  299)  that  no  error  or  informal- 
ity In  the  proceeding  shall  vitiate  the  tax,  but  that  the 
court  may  correct  defects  in  the  foreclosure  action, 
where  the  apportionment  made  was  found  by  the  court 

to  be  just  to  the  owners  complaining. — Id 369 

14.  Same.  Where  the  owners  are  given  their  day  in  court, 
and  an  opportunity  to  question  the  tax,  and  it  appears 
to  be  just,  the  court  ought  not  to  declare  the  tax  void 
because  of  the  ommission  of  a  ministerial  officer  to  per- 
form a  statutory  duty,  but  a  showing  of  injury  in- 
capable of  correction  Is  necessary. — Id 369 

See  Appeal,  19;  Mandamus,  2-4,  6-8;  Process,  3; 
Schools  and  School  Districts,  2-4;  Waters  and 
Water  Courses,  2. 

TIDE  LANDS.    See  Public  Lands.  2. 
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Cutting  and  Removal  of  Standing  Timber — Whether  Fel- 
ony or  Misdemeanor — Construction  of  Statutes.  Prose- 
cutions for  cutting  and  removing  timber  fall  exclusively 
under  Bal.  Code,  §7141,  which  is  addressed  to  that 
offense  as  a  misdemeanor,  and  hence  Id.,  §§7108,  7109, 
defining  grand  and  petty  larceny  as  the  felonious  steal- 
ing and  taking  away  of  the  personal  property  or  goods 
of  another  are  superseded  by  the  latter  enactment  of  Id., 
§  7141,  in  so  far  as  the  act  of  cutting  and  stealing  tim- 
ber is  concerned. — Tacoma  Mill  Co.  v.  Perry 650 

TRIAL. 

1.  Verdict — Conflict  Between  General  and  Special.  In  such 
a  case,  a  special  verdict  finding  the  above  facts,  and  that 
the  plaintiff  knew  it  was  dangerous  to  attempt  to  cross 
on  account  of  the  darkness  and  slippery  bank,  is  in  con- 
flict with  and  controls  a  general  verdict  for  the  plain- 
tiff, and  it  is  error  to  refuse  the  defendant  judgment 
thereon. — Hobart  v.  Seattle 330 

2.  Verdict — Irregularity.  A  verdict  will  not  be  set  aside 
by  reason  of  the  fact  that  it  had  been  obtained  by  com- 
putation, through  the  process  of  adding  together  the 
amounts  favored  by  each  individual  juror  and  divid- 
ing the  total  by  twelve,  where  it  does  not  appear  that  an 
agreement  was  entered  into  by  the  jurors  in  advance 

to  so  agree  upon  a  verdict. — Stanley  v.  Stanley 489 

3.  Delay  in  Filing  Pleadings — Excuse — Discretion  of  Court. 
The  sufficiency  of  defendant's  excuse  for  delay  in  filing 
answer  to  a  complaint  after  the  setting  aside  of  the 
original  judgment  therein  is  a  matter  resting  largely 
in  the  discretion  of  the  trial  court  for  determination. — 
Woodham  v.  Anderson 500 

4.  Attorney  as  Witness — Waiver  of  Right  to  Argue  Cause 
— Rules  of  Court.  Under  Bal.  Code,  §4993,  subd.  5, 
which  provides  that  parties  litigant  may  address  the 
court  and  jury,  either  in  person  or  by  counsel,  a  party 
may  waive  his  right  to  argument,  and  a  rule  of  court 
depriving  an  attorney  of  the  right  to  argue  his  cause 
to  the  jury,  when  he  has  given  evidence  on  the  merits 
in  behalf  of  his  client,  creates  a  condition  which 
amounts  to  a  waiver  of  the  right,  and  therefore  in  no 


770  INDEX— Vol. 


TRIAL — Continued. 

sense   conflicts   with    the    privilege    conferred    by    the 
statute. — Voss  v.  Bender 566 

5.  Admission  of  Evidence — Exclusion  of  Cross  Examina- 
tion in  Deposition.  The  refusal  of  the  court  to  admit 
in  evidence  the  cross-examination  contained  in  a  depo- 
sition until  the  direct  examination  had  been  first  of- 
fered and  read  was  not  error,  where  the  cross-exami- 
nation was  unintelligible  without  the  direct  examina- 
tion to  explain  it.— Von  Tobel  v.  Stetson  &  Post  Mill  Co.  683 

6.  Instructions — Comment  on  Case.  A  statement  by  the 
judge  that  "Here  we  come  to  some  of  the  most  Important 
allegations  on  the  part  of  the  plaintiff,  and  to  some  of 
the  most  important  issues  of  the  case/'  was  not  reversi- 
ble error  in  the  absence  of  a  showing  of  special  injury 

to  the  party  complaining. — Id 683 

See  Appeal,  29;  Brokers,  1,  3,  4;  Criminal  Law, 
7-10,  14,  23;  Equity,  2;  Gambling,  4;  Homicide. 
2;  Husband  and  Wife,  4;  Negligence,  3;  Rail- 
roads, 2,  3. 

TRUSTS.     See  Executors  and  Administrators,  6;    Limita- 
tion of  Actions,  4;  Vendor  and  Purchases,  3. 

VENDOR  AND  PURCHASER. 

1.  Unauthorized  Conveyance  by  Corporate  Officer — Ratifica- 
tion— Title  Acquired — Lien  of  Prior  Unrecorded  Mort- 
gage. A  mortgagee  of  land  belonging  to  a  corporation 
who  fails  to  have  his  mortgage  recorded,  has  no  lien 
as  against  a  subsequent  grantee  under  a  conveyance 
unauthorized  by  the  corporation,  who  takes  without 
notice  of  the  prior  mortgage,  if  the  circumstances  are 
such  as  to  estop  the  corporation  from  denying  the  au- 
thorization.— Coolidge  v.   Schering 657 

2.  Contract  of  Sale — Conditional  or  Absolute — Construc- 
tion. A  contract  for  the  sale  of  land  should  be  con- 
strued as  conditional  and  not  absolute,  when  its  terms 
provided  that  the  vendor  should  convey  to  the  pur- 
chaser the  lands  described  on  payment  of  the  taxes  due 
and  to  become  due,  the  principal  and  interest  of  a  cer- 
tain mortgage  then  a  lien  on  the  premises,  and  a  sum 
which,  together  with  such  payments,  would  make  $20,000, 
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to  be  paid  In  installments  at  fixed  times;  that  the 
purchaser  should  pay  the  taxes  then  due  on  or  before 
a  certain  date,  but  expressly  exempting  him  from  agree- 
ing to  make  any  of  the  other  payments;  that,  if  any 
one  payment  is  not  made  when  due,  all  previous  pay- 
ments shall  be  forfeited  at  the  option  of  the  vendor,  but 
should  not  "affect  the  parties  as  to  any  of  said  land  al- 
ready sold  and  conveyed,"  under  an  agreement  contained 
in  the  contract  which  provided  that  the  vendor  would 
convey  to  third  parties  certain  of  the  land3  on  payment 
by  the  other  party  to  the  contract  of  a  fixed  price  per 
*  acre  according  to  location;  the  rate  for  the  entire  con- 
tract in  case  of  a  consummation  of  sale  by  the  purchaser 
being  about  $90  per  acre,  while  the  agreement  for  sale 
in  parcels  fixed  a  rate  ranging  from  $125  to  $300  per 
acre. — Title  Guarantee  d  Trust  Co.  v.  McDonnell 418 

3.  Same — Novation — Trust  Agreement — Effect.  A  contract 
between  an  owner  of  land  and  another  provided  in 
effect  for  a  sale  of  the  entire  tract  at  a  specified  price, 
payable  in  installments,  with  condition  of  forfeiture,  and 
that,  on  payment  to  the  vendor  or  application  on  a  mort- 
gage on  the  premises,  any  parcel  of  a  certain  portion 
would  be  conveyed  to  any  one  designated  by  the  pur- 
chaser. Thereafter  the  vendee  assigned  his  contract  to 
a  trust  company,  which  for  a  consideration  was  to  carry 
out  the  vendee's  plans  and  contracts.  Subsequently  judg- 
ments were  entered  against  the  vendor,  preventing  the 
free  transfer  of  the  property,  and  a  contract  was  exe- 
cuted between  the  trust  company  and  the  vendor,  which 
was  denominated  "a  declaration  of  trust."  It  recited 
the  other  contracts,  that  the  trust  company  should  be 
made  "trustee"  of  the  vendor,  and  that  the  lands  had 
been  conveyed  to  it;  provided  for  a  forfeiture  in  case 
the  trust  company  should  not  collect  moneys  growing 
due  under  sales  made  by  it  to  third  parties;  required 
a  cash  payment  by  the  trust  company  to  the  vendor  and 
the  satisfaction  of  the  judgments  from  moneys  coming 
due  under  the  original  contract;  and  provided  for  the 
payment  of  certain  damages  claimed  against  the  origi- 
nal purchaser.  Subsequently  it  was  found  necessary  to 
arrange  for  releases  by  the  mortgagee  of  parcels  sold, 
and  a  party  was  procured  to  purchase  the  mortgage.  All 
four  parties  then  united  in  a  contract,  reciting  all  the 
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others,  designating  the  trust  company  as  "trustee"  for 
the  vendor,  and  providing  for  releases  of  the  parcels 
sold  as  contemplated  by  the  first  contract  on  payment 
of  specified  sums  per  parcel.  Held,  that  the  trust  com- 
pany did  not  become  a  mere  trustee  as  to  the  vendor, 
and  entitled  to  compensation  for  its  services,  but  stood 
in  the  place  of  and  had  the  same  rights  and  privileges 
as,  the  purchaser. — Id. .' 418 

See  Pabty  Walls. 

VERDICT.     See  Assault  and  Batteby,  14;  Criminal  Law, 
27;  Ejectment,  2;  Trial,  1,  2. 

WAREHOUSEMEN.     See  Monopolies. 

WATERS  AND   WATERCOURSES. 

1.  Irrigation — Organization  of  District — Petition.  Bal. 
Code,  §  4166,  providing  for  the  organization  of  an  Irriga- 
tion district  upon  the  petition  of  "fifty  or  a  majority  of 
holders  of  title,"  does  not  require  fifty  in  any  event, 
but  a  petition  by  forty-two  freeholders,  constituting 
more  than  a  majority,   is  sufficient. — Rothchild  Bros. 

v.   Rollinger 307 

2.  Same — Assessments — Tax  Sale.  Bal.  Code,  §4192,  regu- 
lating the  sale  of  lands  for  delinquent  irrigation  assess- 
ments, does  not  require  the  officer  making  the  sale  to 
designate  in  writing  any  particular  portion  which  he 
proposes  to  sell,  but  it  is  sufficient  If  the  record  recites 
that  he  designated  the  portions  at  the  time  of  sale. — Id.  307 

WITNESSES. 

1.  Cross-Examination  of  Accused.  Cross-examination  of 
the  accused,  when  testifying  in  his  own  behalf,  as  to  his 
past  life,  conduct,  habits,  and  associates  was  proper, 
where,  in  his  direct  examination,  he  had  given  testimony 
as  to  his  life,  occupation,  and  habits  at  the  various 
places  where  he  had  resided  from  childhood  down  to 
date  of  the  crime  with  which  he  was  charged. — State 

v.  Melvern 7 

2.  Credibility.  Where  an  accused  testifies  in  his  own  be- 
half, he  is  subject  to  cross-examination  to  impair  his 
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credit  as  a  witness  to  the  same  extent  that  any  other 
witness  is. — Id 7 

3.  Credibility — Improper  Examination  of  Witness.  The 
attempt  to  affect  the  credibility  of  a  witness  by  asking 
him  if  he  had  ever  been  arrested  for  robbery  was  harm- 
less error,  where  the  witness  answered  that  he  was 
acquitted  of  the  charge. — State  v.  Ripley 182 

4.  Recall  for  Purpose  of  Explaining  Testimony.  Permit- 
ting the  recall  of  plaintiff  for  the  purpose  of  explaining 
her  testimony  as  given  originally  on  the  witness  stand, 
and  which  had  apparently  been  contradicted  by  the  tes- 
timony of  another  witness,  would  not  constitute  prejudi- 
cial error,  especially  where  the  contradictory  testimony 
had  been  elicited  by  means  of  Improper  cross-examina- 
tion.—Bailey  v.  Seattle  d  Renton  Ry.  Co 640 

5.  Same — Improper  Cross-Examination — Impeachment.  Tes- 
timony improperly  elicited  on  cross-examination  cannot 
be  contradicted  by  the  introduction  of  Impeaching  testi- 
mony.—Id 640 

6.  Same — Declarations  Not  in  Presence  of  Party— Rebuttal. 
Declarations  prejudicial  to  plaintiff,  made  by  one  not 
in  her  presence,  cannot  be  introduced  for  the  purpose  of 
rebuttal,  or  to  impeach  the  testimony  given  by  one  of 
her  witnesses. — Id 640 

7.  Cross-Examination.  Cross-examination  relating  to  mat- 
ters not  touched  upon  in  chief  is  properly  excluded. — 
Jones  v.  Western  Mfg.  Co 375 

8.  Rebutttal — Repeating  Questions.  The  refusal  to  permit 
the  witness  on  rebuttal  to  answer  a  question  the  second 
time  does  not  require  a  reversal. — Id 375 

See  Chimin al  Law,  4. 
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